Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


/) 


W.  L  PATTERPniN. 


W.  L,  PATTERPOIV. 


PRACTICAL  TREATISE 


ON 


PLEADING, 


IN 


ASSUMPSIT. 


BY  EDWARD  Li^SV'ES,  ESQ 

Of  the  Inner  Temple, 


Sftlanisterat  Law. 


WITH 
Tire  ADDmOK  OF  THE  DECISIONS  OF  THE  AMERICAN  COURTS. 

BY  JOSEPH  STORY. 


BOSTON : 

PUBLISHED  BY  JAMES  W.  BURDITT  &  CO, 
T.  B.  Wait  tr  Co.  Printci^. 

1811. 


DISTRICT  OF  MASSACHUSETTS,  TO  WIT: 

BE  it  remembeml.  Thai  on  the  wcsnty^ighth  day  of  January  A.  D.  1811,  and  in  the 
Unrty4ifth  year  of  th«r  bidependence  of  the  United  SUtes  ot  America,  JAMES  W.  BUR- 
DITT  o-  CO.  of  the  «aid  dittrict,  have  deposited  in  thii  office  the  liUe  of  a  book,  the  rirht 
whereof  tliey  claim  as  profirieton,  in  the  wonis  followioiif,  to  wit: 

A  Practical  Treatise  on  Pleading,  in  Assumpsit,  By  EDWARD  LAWES.  Ew.  of  the  Inner 
JO^eJ^H^TOiTy"'*''"    '^'*''**^*'*~^''*«**««°^»f^«»eAmericanCourts.    By 

In  conformity  (o  the  act  of  the  Congress  of  the  United  Slates,  intitlcd,  «  An  Act  fi»r  the 
Bneoungement  of  laming,  by  securing  the  Copies  of  Maps,  Charts,  and  Books,  to  the 
Authors  and  Proprietors  of  such  copies,  during  the  times  thewin  menttened^  and  also  to  an 
a«t  mtitled,  "  An  act  supplemenury  to  an  act,  intitled,  an  aet  for  the  encouneeaieM  of 
l«immg,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  autbon  and  ^nntun. 
Of  ,achcojnesd«n„^  the  times  therein  mendoned  and  e«ending  the  benefits  thcJeJ^^ 
Art.  of  Dcgning.  Engtavtofe  and  Etchtog  Historical,  aad  oU«r  Print.  - 

WILLIAM  S.  SHAW, 
Clerk  of  the  District  of  Massachusetts. 


TO  THE  RIGHT  HONOURABLE. 

EDWABD  LORD  ELLENBOROUGH, 

lORD  CHIEF  JUSTICE  OF  ENGLAND,  &t,  ^c*  &c 
MY  LORD, 

f  AM  amply  rewarded  for  my  labours,  by  your  Lordship's 
kind  permission  to  dedicate  them  to  such  high  and  distinguished 
authority.  My  only  anxiety  is  that  the  Work  may  be  found 
not  altogether  unworthy  of  your  Lordship's  favour. 

I  remain,  my  T^ord, 

With  the  greatest  possible  respect, 
and  gratitude, 

Your  Lordship's  most  obedient, 
and  very  faithful  servant, 

EDWARD  LA  WES, 

Temple,  July  iBtb,  isio. 


PREFACE. 


Iris  DOTT  many  years  since  the  author  first  conceived  the  idea 
of  composing  a  practical  work  upon  the  subject  of  pleading. 
ilis  original  plan  was  to  investigate  the  several  authorities  in 
the  books  on  that  subject,  with  reference  to  the  different  allc- 
qalions  as  they  occurred  in  well  settled  precedents,  of  declara. 
tions  and  pleadings  in  the  different  actions  in  common  use,  that 
is,  those  precedents  which  state  the  facts  in  their  natural  order 
of  time  and  circumstance.  In  the  prosecution  of  this  design,  it 
ap{)eared  to  him  that  the  subject  admitted  of  a  theoretical,  as 
well  as  a  practical  consideration ;  and  that  these  two  different 
modes  of  considering  it  could  not  be  kept  too  distinct.  Witli 
this  impression  he  was  led,  at  an  early  period  of  his  profes. 
slonal  life,  to  compose  the  small  elementary  tract  he  published 
in  1806.  In  that  tract,  he  has  confined  himself  to  a  theoretical 
outline  of  the  science :>,  and  endeavoured  to  distinguish  and  ex. 
plain  the  different  divisions  of  it,  and  -the  general  rules  appli. 
cable  to  those  divisions.  But  he  had  always  conceived  that  the 
best  practical  elucidation  of  the  subject  would  consist  of  a  kind 
of  commentary,  on  the  different  parts  of  the  declaration  and 
pleadings  in  each  particular  action ;  as  by  adopting  this  mode, 
the  precedent,  on  which  any  question  might  arise  in  practice, 
would  of  itself,  as  it  were,  form  an  index  by  which  the  particu- 
lar information  desired  might  be  most  readily  found. 

It  is  impossible  to  peruse  the  common  cause  papers  in  London 
and  Middlesex,  without  perceiving  that  the  great  majority  of 
actions,  which  are  tried  in  the  courts  of  law  at  the  present  day, 
are  actions  of  assumpsit.  The  very  extensive  use  of  this  form 
of  action  was  the  reason  for  making  the  pleadings  in  it  the  sub. 
]pvt  of  the  first  part  of  the  author's  plan  ;  and  the  very  nume. 

*  That  pleading  is,  properly,  a  science ;  sec  2  Wynne's  Eunomus,  67 1© 
76.  10  East,  61.  «nd  3  B.  &  P.  461. 
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rous  qtfestions  which  have  arisen  on  them  mt!  11  sufficiently  ac- 
count for  the  bulk  of  this  rolume.  It  is  strictly  confined  to  the 
declaration  and  pleadings  in  this  species  of  action,  for  reasons 
which  are  given  in  the  course  of  the  work** ;  and  it  must  occur 
to  every  reader  that  this  volume  is  completely  detached  from  any 
which  may  in  future  be  published  on  the  pleading  in  other  ac- 
tions. 

It  has  not  been  thought  necessary,  in  a  work  of  this  nature,  to 
consider  where  assumpsit  is  the  proper  form  of  action,  or  not ; 
or  who  are,  or  are  not  persons  to  be  made  parties  ;  which  are 
rather  questions  of  nisiprius  law,  or  on  the  doctrine  of  actions, 
than  of  pleading.  Nor  has  it  been  thought  necessary  to  entpr 
into  the  several  questions  which  have  been  recently  discussed, 
both  in  the  courts  of  king's  bench  and  common  pleas,  as  to  the 
consequences  of  declaring  on  the  contract,  instead  of  the  tort  c. 
But  the  propriety  of  adopting  a  special  or  general  form  of  de- 
claring in  assumpsit,  being  purely  a  question  of  pleading,  has 
been  fully  considered,  and  forms  the  subject  of  the  first  chapter. 

Where  a  debt  is  not  created  by  the  execution  of  a  simple  con. 
tract,  and  it  becomes  necessary  to  declare  specially  upon  it,  as 
it  was  in  fact  made<^,  the  nicest  questions  continually  arise  upon 
every  part  of  the  statement  in  the  declaration.  The  author  has 
therefore  endeavoured  to  collect  and  methodize  all  the  infornia. 
tion  which  the  books  afford,  as  to  stating  the  inducement,  con. 
sideratfon,  promise,  and  the  difiercnt  averments,  of  perfor- 
mance, notice,  and  request,  together  with  the  breach,  &:c.  in 
declaring  in  special  assumpsit;  and  where  the  authorities  were 
so  numerous  as  to  require  it,  he  has  first  stated  those  which  ap- 
pe»ared  to  him  to  establish  general  rules  applicable  to  those  dif- 
ferent statements,  and  then  those  cases  which  peculiarly  applied 
to  particular  actions  of  assumpsit,  with  reference  to  the  subject 
matter  of  the  action,  as,  whether  it  respected  the  person,  or  per- 
sonal or  real  property  of  the  plaintiff®.  This  j)art  of  the  sub- 
ject has  been  very  fully  and  elaborately  discussed ;  and  the  dis- 
cussion of  it  perhaps  forms  the  most  novel  and  important  part 
of  the  volume.  In  considering  the  inducement,  the  author  has 
endeavoured  to  explain  the  nature,  use^  and  necessity  of  induce. 

i>  Sec  page  64.  157.  212.  «  Govett  «.  Radiiidge,  3  East,  62.  Powell 

V.  I.ayton,  2  N.  K.  365.    ISIax  v.  Hoberts,  I^  East,  89.    Wealc  v.  King,  e. 
50.  Geo.  3.  H.  B.  'J  Pag«  1,  2.  e  Pagcs  36.  64.  157.  285. 
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meot  in  this  action,  and  the  certainty  requisite  therein.     In 
treating  of  the  consideration,  he  has  considered  the  necessity  of 
stating  one  ;  what  consideration  is  sufficient;  the  different  sorts 
of  considerations ;  in  what  form  they  should  be  alleged,  and 
what  defective  statement  of  them  is  fatal.    On  the  subject  of  the 
promise,  he  has  endeavoured  to  explain  what  parts  of  the  con. 
tract  must  be  stated,  and  how,  and  the  certainty  necessary  in 
the  statement.    The  doctrine  of  variances  is  fully  discussed  un. 
der  this  head.     He  has  then  adverted  to  the  consequences  of,  a 
defective  statement,  or  finding  of  the  promise.     The  averments 
of  performance,  notice,  and  request,  are  thoroughly  considered. 
In  treating  of  the  former  of  these  averments,  the  reader  will  find 
where  such  averments  are  n^essary,  and  the  different  sorts  of 
them;  how  they  should  be  alleged,  and  how  a  defective  aver- 
ment niay  be  remedied  or  cured.     In  considering  the  averments 
of  notice  and  request,  the  several  cases  as  to  where  such  aver, 
ments  are  necessary,  and  in  what  form  they  must  be  aljeged, 
are  collected,  methodized  and  explained.     In  treating  of  the 
breach,  it  is  endeavoured  to  be  shewn  what  is  a  good  breach  ; 
in  what  part  of  the  declaiation  it  should,  and  may  be  assigned  j 
the  different  sorts  of  breaches ;  and  the  certainty  necessary  ia 
rach  ;  where  the  allegation  of  several  branches  is  proper ;  and 
liow  a  defective  assignment  of  breach,  or  breaches,  may  be  taken 
advantage  of,  or  aided.     Some  useful  observations  will  also  be 
found  as  to  the  statement  of  special  damages  in  this  action. 

As  actions  on  bills  of  exchange,  &c.  are  so  continually  the 
subject  of  litigation,  and  so  many  questions  have  arisen  as  to 
the  form  of  declaring  on  them,  the  reader  will  find  the  numerous 
authorities  in  the  books  upon  this  head  very  fully  discussed,  iu 
two  separate  chapters;  in  which  the  ancient  and  modern  prac. 
tice  of  declaring  on  these  instruments,  and  each  separate  allega- 
tion and  averment  in  such  declarations,  is  distinctly  commcut- 
etl  upon  and  explained.  One  whole  chapter  has  also  been  as. 
signed  to  the  form  of  declaring  in  special  assumpsit  on  policio^s 
of  assurance,  &c. 

The  vast  number  of  cases  in  the  books  on  the  common  (founts 
in  assumpsit,  usually  called  indebitatus  and  guantum  meruil 
and  quantum  valebant  counts,  have  been  thoroughly  investigat- 
ed  and  methodized  ;  the  former  being  classed  under  a  twofold 
division,  of  indebitatus  counts  in  general,  and  indebitfUus  comH 
In  particular  action?  of  assumpsit. 
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The  sereral  defences  which  may  be  specially  pleaded  in  this 
form  of  action  are  diyided  and  distinguished,  and  the  different 
replications,  &c.  belonging  to  each  division  classed  together, 
and  the  anthorities  upon  the  several  allegations  in  each  parti- 
oular  plea  and  replication  stated,  in  the  order  in  which  they  oc. 
cor  in  the  best  precedents. 

With  respect  to  the  authorities  cited  for  the  different  posi. 
tions  in  this  work,  the  original  source  of  them  has  been  uni- 
formly consulted ;  and  very  seldom  is  any  more  than  one  autho. 
rity  cited  for  the  same  proposition,  as  it  generally  happens  that 
there  is  some  difference,  worthy  of  observation,  between  the 
cases  upon  any  given  subject,  which  cannot  therefore  be  too 
distinctly  considered.  The  author's  object  has  been  to  collect, 
and  not  to  criticize  the  quotations  he  has  made  ;  though  fae  has 
not  failed  to  mark  those  which  he  thought  doubtful,  and  to  state 
the  change  of  practice  where  any  has  ^ken  place.  He  has 
also,  where  several  cases  have  been  determined  at  different  pe. 
riods  on  the  same  point,  stated  them  in  the  bhronological  order 
of  their  determination,  with  such  observations  as  seemed  best 
calculated  to  connect  and  elucidate  them.  If  he  have  any  me. 
rit  in  the  work,  it  is  the  faithful  and  methodical  statem^it  of 
the  audiorities,  with  such  observations  as  his  own  judgment  and 
experience  saggested.  The  notes  of  the  manuscript  cases,  with 
which  he  has  been  favoured  by  Mr.  George  Wilson,  will  be 
found  a  most  valuable  addition  to  the  work.  The  kind  and 
free  manner  in  which  that  gentleman  lent  his  notes  for  publica- 
tion, will  ever  leave  the  strongest  feeling  of  gratitude  and  respect 
for  him  on  the  author's  mind.  Their  accuracy  and  excellence 
>will  ensure  to  them  a  much  more  worthy  panegyric  than  any  he 
can  pass  upon  them. 

PUMP  COURT,  TEMPLE. 
JULY  18th,  1810. 
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PLEADING  IN  ASSUMPSIT. 


CHAPTEH  I, 

WF    THE   DIFFtlREyT    FORMS    OF    DECLARING    IN    ASSUMPSIT. 

An  treating  on  the  pleading  in  assumpsit,  it  is  intended  first  j)^«]oi.« 
t<i  consider  the  different  forms  of  declaration,  and  then  the  se-  lion  in 
▼rial  subsequent  pleadings.     Previous  to  entering  upon  the  ^P^*^**^ 
i'ormer  of  these  considerations,  it  will  be.  proper  to  observe^  neral  as- 
ihat  the  declaration  in  this  action  may  be  either  special^  or  sumpsit, 
:;enerai.     It  is  special^  where  the  plaintiff  declares  upon  the  giushcd. 
original  contract,  setting  out  the  particular  language  or  effect 
*»f  it,  whaterer  may  be  the  subject  matter ;  or  where  he  declares 
iipon  a  promissory  note,  bill  of  exchange,  policy  of  insurance, 
or  the  like.     It  is  general ^  where  the  plaintiff,  instead  of  set- 
ting out  the  particular  language  or  effect  of  the  original  con- 
tract, declares  as  for  a  certain  debt,  arising  out  of  the  execution 
of  the  contract,  where  that  constitutes  such  a  debt ;  or  upon  *thc        r*2] 
promise  raised  or  implied  by  the  law  upon  the  execution  of  the  ^ 

contract,  where  no  specific  sum  is  stipulated  to  be  paid  on  the  ex- 
ecution of  it,  in  which  case  the  law  implies  that  so  piuch  is  to  be 
paid  as  shall  be  reasonably  due.  Therefore,  when  the  plaintiff 
declares  in  assumpsit  upon  the  original  contract,  in  either  of  the 
above  instances,  the  declaration  is  said  to  be  in  special  assump^ 
xft^  because  the  original  contract  is  specially  stated.  But  when, 
instead  of  declaring  on  the  contract  as  it  was  originally  made, 
or  may  be  supposed  to  have  been  made,  the  plaintiff  declares 
upon  the  promise  raised  or  implied  by  the  law  upon  the  execu- 
tion of  it,  the  declaration  is  said  to  be  in  general  assumptit : 
^liich  Is  either  indebitatus  assumpsit^  wherein  the  plaintiff 
s<nierally  states  that  the  defendant  being  indebted  in  a  certain 

'Specific  sum,  for  what  was  done  under  the  contract,  promised 
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to  pay  that  sum  to  the  plaintiff;  or  upon  a  quantum  tncruk  cf 

quantum  valebant ^  as  they  are  called,  stating  generally,  that  i: 

consifleration  of  what  was  done  under  the  contract,  the  dof<M'. 

dant  promised  to  pay  the  plaintiff  what  he  therefore  deserv(Hl 

or  what  It  was  worth,  and  that  he  deserved,  or  that  it  was  \vortL 

so  much.  Hence  the  different  forms  of  declaration  in  this  action 

require  a  separate  consideration ;  and  it  is  material  to  kiia-A 

when  either,  or  both  of  them,  may,  and  ought  to  be  adopted. 

Old  doc-        Formerly,  it  was  holden  that  where  the  plaintiff  declared  oi: 

trine  as  to  ^  special  aojreement,  and  likewise  by  way  of  indebitatus  t;<. 
dticlanng  107  j         j 

in  each,  sumps/'t^  for  the  whole  or  any  part  of  the  same  cause  of  action, 
if  on  the  trial  he  could  not  prove  the  agreement  in  the  maimer 
he  had  laid  it,  his  counsel  could  not  have  recourse  to  the  indr. 

r*'3]  bttatus  assumpsit ;  *because  it  was  considered  that  no  debt  ap- 
pea  red  unless  the  agreement  were  proved.  As  where  the  declara. 
tion  was  on  an  agreement  to  pay  for  the  hire  of  a  horse  at  two 
shillings  and  sixpence  per  day,  and  after  keeping  it  so  maiij 
days,  to  return  it  safe  at  the  end  of  that  time,  and  there  wa^ 
also  a  count  on  an  indebitatus  assumpsit^  for  the  hire:  the  Cliirf 
Justice  was  of  opinion  that  the  demand  for  the  hire  being  pro. 
vided  for  by  the  special  agreement,  which  was  not  proved,  he 
could  not  let  the  plaintiff  recover  for  the  hire,  as  there  did  mn 
appear  to  be  any  debt  till  the  agreement  was  proved.  He  pu( 
fhe  case  of  a  contract  for  goods  at  a  certain  price,  where  tln^ 
plaintiff  was  never  suffered  to  recover  upon  the  quantum  nienn- 
or  valebant'^,  So  it  was,  if  the  plaintiff  proved  a  special  agree- 
ment different  from  that  which  was  laid,  in  which  case  it  ^^  as 
held  that  he  could  not  recover  on  either  count:  not  on  the  fust. 
because  of  the  variance ;  nor  on  the  second,  because  there  wa* 
a  special  agreement''.  But  if  he  proved  a  special  agreement- 
and  the  work  done,  but  not  pursuant  to  the  agreement,  he  th(  r. 
w  as  allowed  to  recover  upon  the  quantum  meruit^  for  otherwi<«i' 
he  would  not  have  been  able  to  recover  at  all ;  and  the  deviatiop 
from  the  agreement  in  the  execution  of  the  work  went  to  reduce 
the  damages.  This  seems  to  have  been  the  rule  whether  tho 
plaintiff  declared  specially  upon  the  agreement,  or  not  ;  ai 
where  on  a  quantum  meruit  for  work  and  labour,  the  evidence 
was  that  he  built  a  house  for  the  defendant,  and  it  appearni 
that  there  was  a  special  agreement  for  the  building  of  it  in  » 

[*4]        particular  time  and  manner,  but  that  the  plaintiff  *had  not  buil' 

a  Weaver  «.  Boroughs,  1  Sir.  648.  b  Bui.  N.  P.  139.  S.  C. 
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such  case  may  either  declare  on  the  original  express  proini<^f . 
or  upon  the  promise  arising  by  operation  of  law?,  viz.  oat  of 
the  execution  of  the  contract.  Hence  it  seems  a  general  rule, 
that  so  long  as  a  contract  is  executory,  the  party  must  declare 
specially ;  but  when  it  is  executed,  he  may  declare  geijerally*».(l } 
He  can-         There  is  one  case  on  this  head  which  frequently  occurs  iu 

not  de-      practice,  and  therefore  deserves  particular  consideration,  name. 

clare  m      *  '  ^  ' 

indebita^    ly,  where  goods  are  sold  at  a  particular  credit  to  be.paid  for 
ius  fl*-       |jy  jj  jjjj[  ^f  exchange  at  a  certain  date :  in  which  case,  after 
till  credit  *he  time  of  credit  is  expired,  the  plaintiff  need  not  declare  on 
[*6]        the  *  original  contract  to  deliver  the  bill,  but,  the  money  beinj 
e  cxpu*-   ^Yi^^  due  and  unpaid,  he  may  recover  the  price  as  a  debt,  on  an 
indebitatus  assumpsit  for  goods  sold.     Before  that  time,  how- 
ever, the  plaintiff's  only  remedy  is  for  breach  of  the  contract, 
in  not  delivering  the  bill*.     Therefore  where  the  contract  was 
to  pay  for  the  goods  in  three  months,  by  a  bill  at  two  month>j 

5  Per  Dennison  J.  Alcorn  v.  Westbrook,  1  \Vlls.  117.  l»  JPer  Heaiii 
J.  Brooke  v.  White,  1 N.  R.  331.  1  B.  &  P.  398.  S.  P.  i  Miller  v.  SLaw. 
and  another  case  coram  Chambre  J.  at  York,  4  East.  149. 


(1)  Wien  the  terms  of  a  special  agreement  to  do  a  certain  thing  for  a 
certain  sura  have  been  performed  liy  the  plauitiff,  the  law  raises  &dut)  in 
tlie  defendant  for  wliich  indebitatus  assumpsit  will  lie.  Therefore  wlicit 
the  pljuntiff  declared  in  indebitatus  assumpsit  for  work  and  labour*  and 
proved  a  promise  by  the  intestate  to  pay  him  >f200  ii*  he  would  live  with 
liim  until  tlic  intestate's  death,  wliich  the  plaintiff  accordingly  had  doju\ 
it  was  held  that  the  general  count  was  supported  by  the  proof.  KcUy  an  ! 
anotlicr,  administrators  v.  Foster.  2  Binn.  Rep.  4. 

So  where  tlie  evidence  was  tliat  the  plaintiff  did  work  and  labour  for  the 
intestate,  who  promised  to  pay  him  for  it,  after  his  death,  it  was  held  that 
indebitatus  assumpsit  for  work,  labour  and  sendees,  might  be  maintaint  d 
after  the  deatli  of  the  intestate,  for  tlien  the  money  was  due.  Snyder  and 
wife  V.  Caster,  administrator,  cited  2  Binn.  Rep.  7. 

And  in  anotlier  case  wliere  a  nepliew  at  tJie  request  of  his  uncle,  wcpt 
to  live  with  him,  and  his  uncle  promised  to  do  with  liim  as  his  own  child, 
and  to  make  liim  one  of  his  heirs,  but  died  without  leaving  him  any  thinp-. 
the  court  held  that  he  might  recover  against  tlie  executors  of  the  uncle  ir 
indebitatus  assumpsit  for  work,  labour  and  servicot*.  Jacobson  v.  the  exc 
tutors  of  he  Grange.  3  Johns.  Rep.  199. 

But  assumpsit  will  not  lie  for  work  and  labour  done  merely  in  expccta 
tion  of  a  legacy.     4  Dall.  Rep.  111.     4  Dall.  Rep.  130. 

And  where  there  is  a  special  agreement  to  do  work  by  the  job,  and  tlir; 
^party  voluntarily  leaves  it  unfinished,  he  caamot  recover  compensation  v^ 
any  form  of  action.    Faxon  v.  Mansfield  and  tnistee.  2  !Mass.  Rep.  147. 
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pired,  the  money  is  absolutely  due ;  and  what  dropt  from  Loni 
AWanley  on  the  subject  was  extrajudicial «». 
He  can-  ^*  *^  *"  axiom  of  law,  that  where  the  parties  hare  come  to  an 

notreco-  express  contract,  none  can  be  implied  until  that  is  executed: 
quantum  *^**^ough  when  it  is  executed,  and  a  debt  created,  the  law  rausc? 
[*8]  an  assumpsit  to  pay  *the  debt  which  the  execution  of  it  create., 
conto-act*^  So  long  as  the  express  contract  continues  unexecuted,  the  mai. 
be  entire,  '^^  >s,  express  urn  facit  cessare  taciturn.  And  this  rule  applies 
fomance  ^^^"^^  performance  be  prevented  by  the  act  of  God,  unless 
be  pre-  *^^'*®  ^®  ^^  exception  of  that  event  in  the  contract.  There, 
vented  by  fore  where  the  plaintiff  declared  as  administratrix  for  work  and 
God.  labour  of  the  intestate,  and  it  appeared  at  the  trial  that  the 

defendant,  being  at  Jamaica,  subscribed  a  note  promising  to 
pay,  ten  days  after  a  certain  ship  should  arrive  at  Liverpool,  a 
certain  sum,  provided  the  intestate  proceeded  and  did  his  dutv 
as  mate  in  the  ship  to  Liverpool ;  it  was  held  that  as  the  con. 
tract  was  entire,  and  depended  on  a  condition  precedent  to  bf 
performed  by  the  intestate,  the  condition  must  be  jjerformcd 
before  any  thing  could  be  recovered  under  it.     Nor  could  the 
plaintiff  desert  the  agreement;  and  as  the  intestate  did  not  per- 
form the  contract  on  his  part,  though  he  was  prevented  from 
doing  it  by  the  act  of  God  (he  having  died  before  the  arrival  of 
the  ship)  his  representative  could  not  recover  on  a  quantum 
meruit". 
By  the  act       So,  although  the  plaintiff  be  prevented  fj^n  performing  the 
of  defcn-    special  contract  by  the  wrongful  act  of  thcdefendant,  in  dis- 
missing him  before  the  end  of  the  voyage,  he  must  resort  to  his 
action  against  the  defendant  for  the  tort,  whereby  he  is  pre- 
vented from  earning  his  wages  under  the  contract ;  as  he  cac- 
not  recover  any  part  of  them  under  a  quantum  meruit^, 
A  fortiori  therefore  where  performance  is  prevented  by  the 
£*9]        act  of  third  persons,  as  in  case  of  capture  by  *enemies,  where 
Of  tlurd     the  plaintiff's  right  to  freight,  whatever  it  may  be,  is  under  dis- 
cussion in  the  Admiralty  court,  he  cannot  sue  for  freight  pend- 
ing the  discussion  of  *  the  right  in  that  court,  which  has  power 
to  deal  with  the  freight  as  it  thinks  proper.     The  action  there. 
fore  is  at  least  premature  during  such  discussion;  and  if  the 
ship  be  condemned,  it  is  clear  that  the  plaintiff  cannot  recover*?. 
In  this  case,  that  in  Burrow  seems  to  have  been  questioned,  in 

n  Brooke  v.  Wliite,  1  N.  R.  331.  ">  Cutler  v.  Powell,  6  D.  &  E.  520. 

e  Hull  V.  Heightman,  2  East  145.  q  MuUoy  u  Backer,  5  East.  316 


persons. 
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w  lilch  it  was  determined  that  the  plaintiff  might  recover  wages 
or  freight  pro  raid  itineriSy  on  the  ground  of  an  implied  con- 
tract,  in  respect  of  the  benefit  received  by  the  defendant,  or  the 
labour  performed  by  the  plaintiff,  with  whose  right  no  other 
person  or  jurisdiction  interfered*';  which  case  is  very  different 
from  the  principal  one  above  quoted. 

If  the  action  be  founded  on  a  special  agreement,  required  by  If  in\\Tit- 
>tatute  to  be  in  writing,  or  in  a  certain  form,  and  requiring  a  *"&»  "^^ 
stamp,  which,  Mhen  produced,  appears  not  to  be  upon  a  pro-  stamped, 

{>or  stamp,  or  otherwise  defective,  or  different  from  the  state-  ^-cortrii- 
/ '  '  ly  stated, 

nient  of  it  in  the  declaration,  so  that  it  cannot  be  given  in  evi- 

tlonce,  the  plaintiff  cannot  resort  to  the  common  counts  of  his 
(ieclaration,  to  recover  for  any  thing  done  under  it.  Thus,  where 
the  plaintiff  declaimed  upon  a  contract  for  seamen's  wages,  re- 
quired to  be  in  writing  by  tha  statute  2  Geo.  2.  c.  36.  and  the 
doclaratiou  contained  counts  for  wages,  and  work  and  labour, 
&:c.  but  the  contract  had  not  the  proper  stamp,  and  was  othcr- 
*wise  objectionable,  besides  that  it  was  not  correctly  stated  in  L*!^] 
the  declaration ;  it  was  held  that  the  plaintiff  could  not  be  per- 
mitted to  go  into  parol  evidence:  for  permitting  him  to  do  so 
would  have  amounted  to  a  repeal  of  the  statute^.  And  al- 
though the  contract  be  not  necessarily  reduced  into  writ- 
ir.sr,  yet  if  it  be  in  writing,  the  plaintiff  cannot  recover  without 
l)roducing  and  proving  it.  Therefore  where  the  plaintiff  de- 
flared  for  use  and  occupation,  and  on  cross-examination  of  one 
of  the  plaintiff's  witnesses,  it  came  out  that  there  was  an  agree- 
mc!\t  in  writing,  but  not  stamped;  Lord  Eldon  ruled  that  as 
the  defendant  held  under  a  specific  contract,  the  plaintiff  was 
bound  to  shew  what  that  contract  was ;  observing  that  it  might 
ronlain  clauses  to  prevent  the  plaintiff  from  recovering,  or  for 
the  benefit  of  the  defendant;  and  that  not  being  stamped,  no 
evidence  could  be  given  of  it ;  and  the  plaintiff  must  be  nonsuit- 
ed ^  Again,  where  the  plaintiff  declared  on  a  warranty,  made 
on  the  sale  of  tlie  lease  of  a  shop,  that  the  defendant  was  in  the 
habit  of  baking  so  many  sacks  of  flour  by  the  week,  and  it  ap- 
peared in  evidence  that  there  was  an  agreement  in  writing,  which 
ai^reement  being  unstamped  was  not  produced ;  the  witness  was 
not  allowed  to  go  any  further,  and  it  was  held  that  as  the  agree- 

r  t«ke  V.  Lyde,  2  Bur.  882.  And  see  Christy  v.  Rowe,  1  Taun.  300.  ace 
*  White  V.  WUson,  2  B.  &  P.  116.  «  Brewer  v.  Palmer,  S  lisp 

Vx'p.  213. 
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nient  upon  which  the  action  was  founded  was  reduced  into  wriu 
ing,  the  plaintifT  could  not  make  out  his  case  without  produr. 
in§  it°. 
Jliteri£         The  cases  only  allow  the  plaintiff  to  resort  to  his  gcneiril 
r*!!"]      c^*^"t  where  his  special  contract  has  failed  ^altogether.    But 
goes  on      where  a  party  declares  on  a  special  contract,  seeking  to  re^o- 
apecial       ^er  thereon,  and  altogether  fails  in  his  right  to  do  so,  he  may  re. 
but  none    cover  on  a  general  count,  if  the  case  be  such  that  suppo>iiu 
appears,     there  had  been  no  special  contract,  he  might  have  recovered  of- 
such  a  count ;  as  in  the  case  of  a  plaintiff  suing  a  defendant  a^ 
having  built  a  house  for  him  according  to  agreement,  there,  il 
he  fail  to  prove  that  he  has  built  it  according  to  any  agreement, 
he  may  still  recover  for  his  work  and  labour  done^.      Ho^ese: 
it  seems  to  be  admitted  that  if  any  written  contract  appear  in 
evidence  for  building  the  house,  or  executing  the  work,  which 
is  incapable  of  being  given  in  evidence  for  want  of  a  proper 
stamp,  the  defendant's  obligation  cannot  be  shewn  by  parol ;  for 
being  created  by  the  written  instrument,  it  cannot  be  proved  In 
any  other  means  w. 
If  it  be  In  one  case,  indeed,  where  the  plaintiff  declared  on  a  special 

vota  tor  contract,  as  well  as  for  work  and  labor,  &c.  and  to  prove  the 
stamp.  former,  produced  a  note  dated  at  Jamaica,  whereby  the  defcn- 
■^"'  •  dant  promised  to  pay  to  the  plaintiff,  three  months  after  the  arri- 

val of  a  certain  ship  at  London,  a  certain  sum,  if  he  did  his  duty 
as  an  able  seaman ;  and  there  was  no  stamp  on  the  note,  tboui;h 
the  defendant  proved  that  by  the  law  of  Jamaica  the  note  re- 
quired a  stamp ;  Lord  Kenyon  C.  J.  held  that  the  instrument  ^fa^ 
a  promissory  note,  though  not  negotiable,  and  as  it  was  not 
stamped,  could  not  be  received  in  evidence,  although  it  was  argu- 
ed that  the  court  could  not  take  notice  of  the  revenue  laws  of  a 
r*12]  foreign  country^ ;  and  as  the  instrument  could  not  *be  given  in 
evidence  for  want  of  a  stamp,  the  plaintiff  might  recover  on  the 
general  counts  of  his  declarationy.  It  was  proved  that  he  di<^ 
not  desert  his  duty,  but  was  forced  out  of  the  ship  by  the  de- 
fendant's contrivance.  It  seems  difficult  however  to  find  an 
answer  to  the  argument  of  the  defendant's  council  in  this  rase, 
that  the  contract  was  entire,  and  if  the  plaintiff  was  not  entitletl 
to  recover  upon  that  for  the  \^hole  sum,  he  could  not  tecovei 

«  Hodges  v.  Drakcford,  1  N.  n.  270.  ^  p^r  Mansfield  C.  J.    1  X- « 

355.     Mt  vide  Payne  v.  Bacomb,  Ante  4.         ^    Argnendoy  1  Taun.  S54.  u'^^ 
Stewart «.  Mason,  there  cited.  '^  Cowp.  Slo.  yAlvesf.  Ho<i.;'' 

son,  7  D.  &  E.  241. 
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•\t  all ;  unless  the  law  of  Jamaica  rendered  the  note  not  merely 
unavailable  as  evidence,  but  void  for  want  of  a  stamp. 

Where  the  plaintiff  in  some  of  the  counts  of  his  declaration  If  it  be 
ileclares  upon  a  special  agreement,  and  afterwards  by  way  of  ^^^i 
special  assumpsit,  on  such  a  contract  as  the  law  might  raise 
upon  evidence  of  what  was  done  under  the  special  agreement, 
if  no  written  contract  had  existed  ;  and  the  special  counts  on 
the  agreement  being  abandoned,  the  plaintiff  in  order  to  prove 
the  count  on  the  special  assumpsit  calls  upon  the  defendant  to 
produce  the  articles  of  agreement,  which  appear  to  be  by  deed, 
he  thereby  adipits  that  they  were  properly  executed ;  and  there 
heing  au  existing  agreement  under  se(d.  bearing  reference  to 
the  subject  matter  of  the  contract  in  question,  it  is  impossible 
from  any  thing  done  under  that  agreement  to  infer  or  imply  the 
existence  of  a  contract  different  from  the  agreement  itself*.  (1) 

*  Schrimshaw  t.  Gi-anlham  Canal  Company,  Fon\  65.    See  also  1  N.  R. 

10- J 


(1)  Where  the  agreement  is  under  seal,  it  seems  that  no  action  of  as- 
vampsit  will  lie  to  recover  tlie  money  due  upon  the  execution  of  it.  Young 
V.  Preston,  4  Cranch  Rep.  239.  How  far  an  express  promise  subsequent 
to  ihc  execution  would  support  assumpsit,  may  deserve  consideration.  In 
Murine  Insurance  Company  of  Alexandria,  in  Error  v.  James  Young",  1 
Cranch  Rep.  332,  where  an  action  was  brought  on  a  policy  of  insurance 
under  geai,  the  court  ordered  judgment  to  be  ai-restcd,  althougli  tliere 
was  an  allegation  in  the  declaration,  tliat  the  defendants  by  means  of  said 
policy.  Sec.  became  liable  ;  and  in  consideration  {hcrcoi  assumccUo  pay  the 
money  due. 

But  altliough  the  parties  contract  by  deed,  if  tlie  deed  is  executed  only  by 
one  party  an  action  of  assumpsit  for  ser\'ices  done  under  it  ag^alnst  the  otlicr 
party  will  lie.  Thei*efore,  where  a  mariner  si^s  and  seals  the  sliip's  articles, 
but  they  are  not  sealed  by  the  master,  assumpsit  lies  a^^ainst  him  for  the 
w  affcs  of  tlie  mariner.  The  binding  by  deed  ought  to  be  mutual,  to  make 
it  necessary  for  the  plaintiff  to  declare  in  covenant.  Sutherland  v.^Lisluian. 
3  Espin.  Rep.  42. 

Where  tlic  defendant  bound  himself  by  a  deed  to  procure  tlie  piut:hase 
of  a  lot  of  land  for  the  plaintiff,  on  certain  conditions  and  payments  to  be 
made,  and  to  give  him  a  deed  on  the  completion  of  the  payments,  and 
in  the  mean  time  to  deliver  the  plaintiff  a  lease  of  tlie  land,  and  in  default 
thereof,  two  notes  of  hand,  of  £G0  each,  given  by  the  plaintiff  to  tlie 
defendant  were  to  be  void;  the  plaintiff'  made  certain  pajments  in 
money  and  farm-stock  to  the  defendant,  who  failed  to  perform  his  cove* 
nant ;  and  tlic  plaintiff  brought  an  action  of  assumpsit  to  recover  back  the 
nioiiey  paid  :  iTic  question  was,  whetlier  the  action  would  lie,  or  whetlier 
•Ji'^  plaintiff  should  be  compelled  t«  resort  to  his  covenarit?  The  Court; 
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In  the  case  cited,  the  special  assumpsit  was,  to  permit  tlie  plain. 

till*  to  pass  with  his  boats  along  a  canal ;  but  as  the  agreement 

[*13]      *  related  to  the  navigation  of  the  canal,  it  was  held  that  parol 

evidence  of  payment  of  tolls  under  it  was  inadmissible*. 
"Whcwihc       ^s  the  plaintiff  cannot  recover  on  a  quantum  meruit^  for  a 
cover  on    partial  execution  of  a  contract,  for  one  entire  service  which  i^ 
quantvm    ^ot  wholly  performed,  though  complete  performance  be  pre- 
vented  by  the  act  of  God,  or  the  king's  enemies,  or  the  defen- 
dant himself ;  it  seems  he  cannot  recover  upon  a  quantum  rale, 
bant^  where  the  contract  is  for  one  entire  quantity  of  goods,  to 
be  delivered  at  one  time,  if  part  only  of  the  goods  be  delivered 
and  accepted  under  the  contract,  though  the  defendant  be  pre- 
vented from  delivering  the  rest  by  any  of  the  above  causes. 
Where  the  plaintift^'s  complete  performance  of  such  a  contraci 
is  prevented  by  the  defendant's  wrongful  act  or  default,  hiv 
only  remedy  is  for  such  act  or  default,  whether  it  be  a  tort  in. 
dependent  of  the  contract,  or  in  the  non-performance  of  any  of 
the  stipulations  contained  in  it  ^.  (I)     It  has  been  already  ob. 

a  Id.  b  2  East.  145.  Ante  8.  But  see  1  H.  B.  270.    6  D.  &  E.  STO. 

1  Saund.o20.  b.^* 


(Livingston,  J.  dissenting)  were  of  opinion  that  tliepljuntiif  might  recover; 
that  he  had  an  election  to  declare  in  covenant,  or  to  disaffirm  the  contract 
and  bring  jissumpsit  to  recover  back  tlie  money  paid.  Weaver  v.  Bentlcy 
1  Caines.  Rep.  47. 

And  where  a  factor  had  authority  to  bind  his  principal  by  simple  con- 
tract, and  not  by  deed,  and  attempted  to  do  it  by  deed,  it  was  held  that 
assumpsit  would  not  lie  on  tlie  contract  against  tlie  principai.  Banorgte 
v.  Hovey.  5  Mass.  Rep.  11. 

(1)  So  where  the  parties  had  contracted  imder  seal  for  certain  woi"k  to 
be  done,  and  after  it  was  pai-tly  done,  the  defendant  prevented  the  com- 
pletion of  it,  and  the  plaintift' brought  an  action  of  assumpsit  upon  .a  quaji- 
turn  mei'uit,  for  work  and  labour  done,  the  Court  held  that  the  action  could 
not  be  maintained,  and  should  have  been  upon  Uie  sealed  instrument  witli 
a  special  averment  of  the  plaintiff's  being  prevented  from  completing  it. 
Young  v.  Preston.    4  Cranch.  Rep.  239. 

However,  where  a  mariner  had  shipped  fop  a  voyage  from  Ncw^-York  to 
Bombay  and  Canton,  and  back  again ;  and  in  the  coiu^e  of  tiie  voyage  the 
ship  was,  by  the  fraud  of  the  master,  captiu'cd  and  condemned,  for  having 
contraband  articles  on  board,  tlie  Court  held,  that  the  seaman  miglit  reco- 
ver his  wages  in  a  common  count  in  assumpsit  for  wages,  from  the  time 
of  liis  shipping  on  board,  luitil  liis  return  to  tlic  port  of  departure;  deduct- 
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served  that  the  plaintiff  can  never  recover  on  a  quarUum  meruit 
or  valebant^  if  the  contract  be  for  a  certain  sum ;  though  he 
may  on  an  indebitatus  count,  whether  the  contract  be  for  a  cer- 
tain sum  or  not^ 

Where  there  is  an  entire  agreement  to  do  several  things,  one  Hecannot 
of  vrhich  sounds  in  damages,  although  the  rest,  if  contracted  for  declare 
alone,  would  constitute  a  debt,  the  plaintiff  must  declare  spe.  ^.^  if  con- 
cially  upon  the  whole  agreement,  and  cannot  recover  on  a  gen-  ^^'^^^  ^ 
eral  count  in  respect  of  the  latter  part  of  it  only.     As  where  ^nd  purt- 
the  agreement  was  for  the  purchase  of  a  lease,  *with  the  fixtures      [*  I  -^] 
and  crops,  it  was  held  that  the  agreement  being  entire  should  y  sound 
have  been  specially  declared  upon,  and  that  the  plaintitf  could  ges. 
not  recover  in  indebitatus  assumpsit  for  the  crops,  Scc^. 

But  where  no  part  of  the  contract  sounds  in  damages,  and  it  Other-. 
consists  of  several  parts  independent  of  each  other,  and  the  de-  ^^^^' 
fendant  has  derived  a  beuefit  from  the  performance  of  any  part  times,  he 
of  it,  the  plaintifTmay  declare  in  indebitatus  assumpsit  for  that  "^*^-.'  ?" 
part  of  the  contract  which  is  performed,  though  it  be  an  entire  perfor- 
contract,  and  not  completely  executed  ;  as  if  it  be  for  the  sale  '^^^"ce. 
of  goods  to  be  delivered  at  different  times,  each  delivery  is  suf, 
ficient  to  raise  an  implied  assumpsit  «.     So,  where  the  contract 
is  for  the  payment  of  money  by  instalments,  the  plaintiff  may 
declare  in  assumpsit  for  any  one  instalment  due,  the  non-pay- 
ment of  which  constitutes  a  separate  breach  of  promise ;  although 

"-'  Ante  3.  Et  vide.     1  Vant  106.  d  Neal  v.  Vincy,  1  Camp.  471. 

*  Barker  v.  Sutton,  Tri.  per  pais,  208, 9. 


ii)$^  the  sums  paid  him  in  advance^  and  other  wages  earned  in  another  ser- 
vice.   Hoyt  V.  Wildfire.    3  John  Rep.  518. 

And  notwithstanding  the  case  of  Hall  v.  Heighman,  2  East.  Rep.  145.  in 
8':i3prd  V.  Roberts,  3  Esp.  Rep.  71,  Lord  Eidon  allowed  a  mariner  to  reco- 
ver his  wages  in  indebitatus  assumpsit,  where  he  liad  been  tunicd  ashor/e 
in  a  foreign  port  before  the  voyage  was  ended.  And  in  Limland  v.  Stc- 
]<licns,  3  Esp.  Rep.  269,  Lord  Kenyon  adopted  tlic  same  pi'actice.    . 

And  where  A.  was  building  a  vessel,  and  it  was  agreed  between  liimond 
n.  C.  andl>.  that  tlicy  slioidd  own  three  sixteenths  of  the  vessel,  and  pay 
'b.it  proportion  of  tlie  bills ;  B.  paid  his  sixteentli  part  of  tlie  bills,  butC. 
:xad  D.  did  not;  and  A.  did  not  execute  or  tender  a  bill  of  sale  to  13.  of  his 
'j!iarc,  but  employed  tlic  vessel  on  his  o^*ti  account ;  it  sccns  to  have  been 
*.t.ld  by  the  Court,  tliat  B.  might  recover  in  indebitatus  assumpsit,  for  tlie 

:iT)ount  of  the  supplies  which  he  furnished.    Davis  v.  Marston  &  Truste*?. 

'  ?.Iasg.  Rep.  199 
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it  is  otherwise  in  debt  on  a  single  bill  or  the  like^  where  the 

plaintiff  cannot  recover  till  the  whole  debt  or  sum  of  money  i«» 

duef. 

Where  he       There  is  another  class  of  cases  which  deserve  a  particular  io. 

must  de-         .      . 

cltre  on     ^estigation,  owing  to  the  frequent  occurrence  in  practice  of  the 

special       questions  which  they  involye.     This,  like  that  class  of  cases  just 

if  subsist-  mentioned,  tends  to  shew  where  the  plaintiff  must  declare  in  as. 

'^^S'  sumpsit  upon  the  special  contract,  and  where  he  may  declare 

generally  for  money  had  and  received,  for  the  recovery  back  of 

[*  1 5]  any  money  which  may  have  been  *advanced  to  the  defendant  on 
the  faith  of  his  performance  of  it.  I  mean  that  class  af  cases 
where  it  has  been  determined  that  the  plaintiff^ s  obligation  to 
declare  specially  on  the  agreement,  or  his  right  to  recover  on  tbf 
common  count  for  money  had  and  received,  depends  upon  whf. 
ther  the  special  contract  be  open  or  subsisting.  There  is  an 
old  case  upon  this  point  in  Palmer's  Reports,  where  one  being 
in  possession  of  certain  land,  promised  to  make  a  lease  of  it  to 
another,  and  took  a  fine  for  the  lease  ;  after  which,  and  before 
the  lease  was  made,  he  was  evicted  from  the  laind.  And  it  was 
held  that  an  action  of  debt  did  not  lie  to  recover  back  the  mo. 
ney,  in  as  much  as  it  was  not  paid  to  be  repaid  back  again,  bat 
an  action  on  the  case,  for  the  loss  of  the  benefit  of  his  bargain 
on  which  the  money  was  paid?.  The  principle  of  this  decision 
seems  to  have  been,  that  the  contract  to  make  the  lease  being 
still  subsisting,  the  plaintiff  must  sue  upon  that  contract,  and 
could  not  compel  the  defendant  to  repay  him  his  money  ;  as  he 
might  insist  upon  his  title  to  it  by  the  contract.  In  the  next 
case  upon  this  subject,  the  plaintiff  gave  a  horse  of  his  own  and 
twenty  guineas  for  a  horse  of  the  defendant's,  which  was  war- 
ranted sound,  but  proved  to  be  unsound  ;  upon  which  the 
plaintiff,  after  tendering  a  return  of  the  defendant's  horse, 
brought  an  action  of  assumpsit  for  the  twejity  guineas  as  mo- 
ney  had  and  received  to  his  use,  and  an  action  of  trover  for  his 
own  horse.  But  the  court  held  that  neither  would  lie :  not  the 
latter,  because  the  property  was  changed  ;  nor  the  former,  as  it 
seems,  because  the  contract  of  exchange  was  still  subsisting i\ 

[*  1 6]  In  *another  case,  determined  the  year  after  that  last  cited,  which 
was  also  an  action  for  money  had  and  received,  it  appeared  at 
the  trial  that  the  defendant,  in  consideration  of  seventy  guineas, 

<*  Mflles  V.  Milles,  Cro.Car.  241.  «  Brig's  case,    Vtlm.  364.    Bu^ 

see  2  Black.  1076.  ^  Power  «.  Wells,  Cowp.  818. 
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Kftd  sold  the  plaintiff  a  pair  of  coach-horses,  which  he  promised 
to  take  back  if  the  plaintiff  should  disapprove  of  them,  and  re. 
turn  them  in  a  month,  which  he  did,  taking  another  pair  from 
him,  without  making  any  new  agreement.  Those  he  also  re- 
turned within  another  month  ;  and  received  a  third  pair,  with, 
out  making  any  fresh  bargain.  He  afterwards  disapproved  of, 
and  offered  to  return  these ;  but  the  defendant  would  not  receive 
them.  Lord  Mansfield  directed  a  nonsuit ;  and  on  a  motion 
for  a  new  trial  his  Lordship  declared,  that  where  there  is  a  spe- 
cial contract,  the  defendant  ought  to  have  notice  by  the  decla. 
ration  that  he  is  sued  upon  it.  Willes  J.  observed  that  the  ori- 
ginal special  contract  continued  between  the  parties,  through 
all  their  dealings  subsequent  to  the  first.  Ashhurst  J.  said  that 
if  the  plaintiff  had  demanded  his  money  and  brought  his  action 
on  the  return  of  the  first  pair  of  horses,  and  no  second  pair  had 
been  sent,  this  action  would  have  lain  ;  but  by  the  taking  of 
other  horses  the  contract  vras  continued,  and  the  case  resembled 
that  of  Power  and  Wells.  Buller  J.  said  the  action  would  not 
lie,  as  the  defendant  had  not  precluded  himself  from  entering 
into  the  nature  of  the  contract  by  taking  back  the  last  pair  of 
horses.  Where  the  contract  is  open,  it  must  be  stated  specially*. 
In  a  recent  case,  where  the  defendant  said  that  if  the  horse  were 
unsound  he  would  take  it  again  ♦and  return  the  money,  that  was  [*  17^ 
held  no  abandonment  of  the  original  contract,  but  the  question 
on  the  warranty  remaining  to  be  discussed,  the  plaintiff  was 
bound  to  declare  upon  it,  and  could  not  recover  back  the 
price  i. 

There  is  a  difference  where,  as  in  the  case  of  Giles  and  Ed-  'Where 
wards  ,^  by  the  terms  of  the  agreement  the  money  is  to  be  paid  P*)^^"* 
antecedent  to  the  performance  of  the  defendant's  part  of  the  tary,  and 

contract,  and  where  it  is  not  to  be  paid  till  the  defendant's  part  partycan- 

r  r        not  be  put 

of  the  contract  be  performed.  In  the  first  case,  the  payment  of  in  statu 
the  money  before  such  performance  is  not  voluntary,  but  in  the  ^** 
latter  it  is.  There  is  also  a  difference  where  the  agreement  is 
partly  executed,  and  the  plaintiff  notwithstanding  the  defen. 
dant'8  default  in  performing  it,  neglects  to  rescind  it  while  he 
may;  and  where  he  rescinds  it  immediately,  on  the  first  default 
of  the  defendant,  as  in  the  above  case  of  Giles  and  Edwards '. 

»  Weston  V.  Downes,  Doujg".  23.    And  see  Le\7  f .  Haw,  1  Taim.  5g. 
i  Pa\Tic  V.  Whale,  7East.  274.  ^  7  D.  &  E.  181.  •  M. 
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Another  distinction  worthy  of  our  observation  is,  where  the 
agreement  is  capable  of  being  rescinded  in  toto^  and  both  the 
parties  may  yet  be  placed  in  the  same  situation  they  were  in 
before  the  contract,  and  where  there  has  been  a  partial  exccu. 
tion  of  the  agreement,  and  the  parties  cannot  be  put  in  statu 
quo  ;  in  which  latter  case  the  agreement  cannot  be  rescinded, 
although  in  the  former  it  may.  Where  the  payment  has  been 
voluntary,  and  the  plaintiff,  instead  of  rescinding  the  agree- 
ment as  soon  as  he  might,  continues  to  enjoy  a  benefit  under  it. 
[*182  he  cannot  declare  *generally  as  for  money  had  and  received,  to 
recover  back  any  money  paid  on  account  of  the  special  con- 
tract ;  but  must  sue  on  the  contract  itself,  for  any  breach  of  it 
which  may  have  taken  place.  Therefore  where  in  an  action  for 
money  had  and  received,  the  facts  appeared  to  be  that  A.  agreed 
to  let  a  house  to  B.  and  give  him  immediate  possession,  and  io 
repair,  and  execute  a  lease,  xcitkin  ten  days^  for  a  Certain  sum, 
'  B.  took  possession,  and  paid  the  money  immediately ^  but  A. 
neglected  to  repair  the  house,  or  execute  the  lease,  within  the 
stipulated  time,  notwithstanding  which,  B.  afterrsards^  conti- 
nued in  possession  ;  it  was  held  that  he  was  not  in  a  situation 
to  rescind  the  contract  and  recover  back  his  money  in  this  form 
of  action,  but  could  only  sue  on  the  special  contract*".     (1) 

m  Huntv.  Silk,  5  East,  449. 


(1)  A.  entered  into  a  parol  agreement  in  1803,  with  B.  to  purchase  two 
bundled  acres  of  land  and  A.  took  possession  of  the  land,  paid  part  of  the 
purchase  money,  and  cleared  a  part  of  the  land,  and  made  iropi^overoents, 
and  died  in  180r.  His  administrator  tendered  the  residue  of  the  purchase 
money,  and  demanded  a  deed,  but  B.  refused  to  receive  the  money  or  exe- 
cute a  deed,  and  took  possession  of  tlie  land.  The  administrator  bi^ugfat 
an  action  of  assumpsit  for  money  had  and  received,  for  work  and  labour 
performed  and  improvements  made  on  Uie  land  by  the  intestate  in  his  life* 
time,  while  in  possession.  The  Court  were  of  opinion  that  by  the  conduct 
of  the  defendant,  die  contract  was  rescinded.  That  an  action  lies  toreco. 
ver  back  the  money  paid  on  a  contract  which  is  p\it  an  end  to,  eitlicr  where 
by  the  terms  of  the  contr^t,  it  is  left  in  Uie  plaintiff's  power  to  rescind  it 
by  any  act,  and  he  docs  it,  or  where  the  defendant  afterwards  assents  to 
its  being  rescinded ;  and  that  in  tliis  case  the  plaintiff  was  entitled  to  reco- 
ver back  the  money  paid,  but  not  the  value  of  the  improvements ;  tliey  hav- 
ing been  made  by  the  intestate  for  his  own  benefit^  without  any  express  or 
implied  contract,  on  the  part  of  the  defendant  to  pay  for  them.  If  the  in- 
testate voluntarily  abandoned  his  contract  witliout  any  stipulation  as  to  tlu' 
improvements,  he  must  b«  deemed  to  ha%*e  waved  all  claim  to  ajiy  com- 
pensation for  them.    Gillctt  V.  Maynard.    5  John.    Rep.  85. 
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^/(9r/t0rt,  the  plaintiff  cannot  declare  generally  for  money  Orthtfe 
bad  and  received,  to  recover  back  his  money,  where  there  is  no  f^^  -^  ' 
default  on  the  part  of  the  defendant.     In  such  case  he  can  only  defen- 
resort  to  the  special  contract,  if  that  will  assist  him  ;  as  where 
A.  having  obtained  a  patent  for  an  invention^  of  which  he  sup. 
posod  himself  the  inventor,  agreed  to  let  B.  have  the  use  of  it, 
oil  payment  of  an  annuity,  which  was  paid  for  several  years,  till 
D.  discovering  that  A.  was  not  the  first  inventor,  but  that  it 
was  in  public  use  before  he  obtained  his  patent,  brought  an  ac. 
tion  for  money  had  and  received,  io  recover  back  the  amount 
of  the  money  paid  him  on  account  of  the  annuity  ;  it  was  held 
that  such  an  action  was  not  maintainable ".  ^       ^ 

r*i9i 

Another  general  rule,  as  to  where  a  special  count  is  necessa.  ^  ^^  f^ 
ry,  should  be  noticed  in  this  place;  namely,  *that  where  an  ex.  not  privy 
poiise  is  incurred  without  the  privity  of  the  defendant,  though  ^9' "^® 
he  may  be  liable  to  the  reimbursement  of  it,  it  is  necessary  and 
proper  to  declare  specially  on  the  implied  or  express  contract 
between  the  parties,  in  order  to  give  the  defendant  notice  of 
the  charge,  that  he  may  be  prepared  to  answer  it  at  the  trial. 
Therefore,  where  an  auctioneer  has  sold  an  estate,  the  title  to 
^hich  is  objectionable,  and  he  refuses  to  return  the  deposit,  in 
consequence  of  which  an  action  is  brought  against  him,  and  he 
is  obliged  to  pay  the  costs,  he  cannot  recover  them  against  the 
principal  in  an  action  for  money  paid  to  his  use,  but  must  de. 
rlare  specially  to  try  his  right  to  the  costs  ;  inasmuch  as  he 
might  have  improperly  defended  the  action  without  any  autho- 
rity from  the  defendant,  in  which  case  he  would  not  be  entitled 
to  call  upon  him  for  a  reimbursement  of  them.  The  plaintiff 
should  therefore  declare  specially,  in  order  that  the  defendant 
may  have  notice  of  the  plaintiff's  claim,  and  be  prepared  to  con- 
tent it®.  Where  the  auctioneer  has  a  proper  authority  to  de- 
fend an  action  brought  against  him  to  recover  the  deposit  in 
consequence  of  objections  to  the  title,  as  such  authority  seems 
to  contain  an  implied  indemnity  against  the  costs  of  the  defence, 
the  proper  form  of  declaring  in  such  case  appears  to  be  upon 
such  implied  promise,  as  well  as  upon  any  express  promise  of 
indemnity  which  may  actually  be  made.  But  it  is  not  quite  so 
clear  that  in  such  case,  after  actual  payment  of  the  costs  by  the 
auctioneer,  he  could  not  declare  for  them  as  money  paid  ; 
though  they  were  not  incurred  at  the  plaintiff's  instance,  or  with 

n  Taylor  v.  Hare,  1  N.  R.  260.  «  Spmrier  t.  Elderton,  5  E«p.  1. 
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[*20  J      his  privity,  or  for  his  *benefit  p.     However,  in  these  cases,  it  is 
certainly  more  safe  to  declare  specially  ;  and  it  is  a  matter  of 
course  to  insert  counts  for  money  paid,  &c.  in  the  declaration. 
Where  he       Lord  Mansfield  said  that  he  would  guard  against  all  incon- 
need  not    veniences  which  might  arise  from  the  action  for  money  received, 
onfpccial  particularly  a  surprise  on  the  defendant,  as  where  the  action 
contract,    arises  on  a  special  contract,  it  should  be  put  on  the  record  : 
ral^^"^"    *"^  if  the  parties  came  to  trial  on  another  ground,  though  theif 
should  happen  to  be  a  general  count  for  money  had  and  receiv. 
ed,  he  would  never  suffer  the  defendant  to  be  surprised  by  it, 
unless  he  had  had  notice  from  the  plaintiff  that  he  meant  to  rely 
on  that,  as  well  as  the  other  ground.      But,  consistently  witft 
that  guard,  he  did  not  think  that  the  action  could  be  too  much 
encouraged K.     And  it  seems  to  be  a  general  rule,  that  if  there 
be  no  special  contract  subsisting,  the  plaintiff  need  not  declare 
specially  upon  it,  though  it  were  once  binding  on  the  parties ; 
but  may  declare  for  money  paid  under  it,  as  received  to  his 
use. 
IVhere  Money  had  and  received  lies  where  a  payment  has  been  made 

S^at  an     ^^^  contract  which  is  put  an  end  to  ;  as,  where  by  the  express 
end.  terms  of  the  contract,  it  is  left  in  the  plaintiff* s  power  to  rescind 

it  by  any  act  of  his^  and  he  rescinds  it  accordingly  ;  or  where 
the  defendant  assents  to  its  being  rescinded  by  the  plaintiff, 
without  any  stipulation  in  the  contract  to  enable  him  to  do  so 
of  himself  :  but  if  the  contract  continue  open  to  be  declared 
upon,  the  plaintiff  must  declare  upon  it  specially,  and  shew  how 
it  has  been  broken,  (I)    Thus,  where  the  action  vras  brought 
r*21  ]      to  recover  a  sum  paid  to  the  *defendant  for  a  chaise  and  harness, 
on  condition  of  the  money  being  returned  if  the  plaintifi^s  wife 
should  not  approve  of  it,  paying  for  the  hire ;  and  his  wife  not 
approving  of  them,  the  chaise,  &c.  were  sent  back,  and  left  on 
the  defendant's  premises,  without  any  consent  on  his  part  to  re- 
ceive them,  and  the  hire  was  tendered,  but  he  refused  to  receive 
it  or  return  the  sum  paid  to  him  ;  Lord  Mansfield  was  of  opi- 
nion, that  as  there  could  be  no  surprise  on  the  defendant  by 
this  general  mode  of  declaring,  the  action  would  lie.     Willes  J. 
observed  that  the  case  was  different  from  that  of  Weston  and 

p  1  D.  8c  E.  104^  5.  q  Dou^.  24   1 D.  &  £.  133. 


(1)  See  ante  p.  18  the  case  of  Gilletc.  Mapard.     5  John.    Rep.  85. 
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Downes  ■",  on  two.  grounds  :  that  was  the  case  of  an  absolute, 
this  of  a  conditional  agreement ;  and  what  was  another  more 
material  difference,  in  this,  the  agreement  was  at  an  end,  and 
no  longer  open,  as  the  agreement  was  in  that  case.     Besides,  in 
that  case  the  defendant  had  not  precluded  himself  by  taking 
back  •'the  horses,  but  he  had,  in  this,  case,  by  taking  back  the 
chaise,  &c.     Ashhurst  J.  also  remarked,  that  the  case  of  Wes.^ 
ton  and  Downes  was  merely  a  case  of  warranty,  in  which  the 
plaintiff  could  not  desert  the  warranty,  which  was  one  of  the 
facts  to  be  tried.     That  case  would,  he  admitted,  have  been  like 
the  present,  supposing  the  first  pair  of  horses  had  not  been  re. 
turned  within  the  stipulated  time ;  but,  on  returning  them,  a 
new  contract  arose,  not  made  on  the  terms  of  the  first.     But, 
laying  that  determination  out  of  the  question,  this  was  like  the 
ronunott  cases,  where  either  party  puts  an  end  to  a  conditional 
agreement.     The  moment  the  chaise  was  returned,  according  to 
the  condition  of  the  contract,  it  was  at  an  end.      BuUer  J.  ob. 
•served,  that  it  was  not  in  the  defendant's  power  to  refuse  the 
chaise  *when  it  was  returned  to  him,  and  therefore  it  was  the  [*i2} 
same  as  if  he  bad  received  it  without  objection*.     So  where  the 
plaintiff  declared  in  assumpsit,  as  for  goods  sold  and  deliver, 
ed,  which  were  sold  on  the  terms  of  sale  or  return  many  years 
a^^o,  and  one  question  made  was,  whether  that  form  of  declar. 
111$;  was  proper,  as  the  defendant  was  not  obliged  to  keep  the 
goods  :  Lord  Kenyon  held,  that  no  certain  time  being  mention, 
eil  for  the  return  of  them,  the  jury  should  consider  whether  n 
reaM>nable  time  had  elapsed  for  that  purpose,  according  to  the 
usual  course  of  dealing  in  the  trade  ;  and,  if  they  should  be  of 
that  opinion,  he  should  consider  them  as  goods  sold  and  deli- 
vered*.    If  the  plaintiff  would  rescind  the  special  contract, 
1^  here  he  has  a  power  so  to  do,  he  must  do  it  within  the  time 
allowed  by  the  contract,  if  that  limits  any  particular  time,  and 
if  not,  he  must  doit  within  a  reasonable  time:  although  that  is 
not  necessary  in  order  to  enable  him  to  sue  on  the  contract  it- 
self".    Therefore,  in  a  case  before  Mr.  Justice  Duller,  on  a 
warranty  of  a  pair  of  horses  which  were  not  returned  within  a 
proper  time,  that  Judge  held,  that  as  the  plaintiff  had  not  re. 
poinded  the  contract  within  a  reasonable  time,  he  could  only  re. 

»  Ante  15, 16.  ■  Towers  «.  Barrett,  1  D.  8c  E.  133. 

t  Bjiyley  V.  Goldsmhh,  Peake's  Kep.  66.  u  1  H.  B.  IT. 
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cover  damages  for  the  breach  of  it,  and  not  tlia  whole  price  of 
the  horses  ;  and,  in  order  to  recoTer  the  former,  he  nnist  state 
the  special  contract,  and  the  breach  of  it^. 
\Vhere         Again,  where  the  contract  is  entire,  and  by  the  defevdanfi 
S:'  ^^^d*'  ^*"'*'  *^®  plaintiff  cannot  perform  his  part  of  it,  he  has  a  rigfei 
faiilt,        to  P^t  an  end  to  the  whole  contract,  and  recover  back  tkc  me- 
[*23l    4iey  paid  under  it ;  he  *not  being  obliged  to  accept  a  partml  per. 
P  pre.      formance  of  such  a  contract.     In  these  cases,  therefoise,  the 
rented     plaintiff  may  declare  generally  for  money  had  and  received:  a? 
ji^JJ^i^"  where  the  defendant  agreed  to  $eU  ^e  plaintiff  all  the  cord 
into  exe.  wood  growing  at  a  certain  place,  at  so  much  per  eord^  seadj 
cut,  the  wood  to  be  coaled  and  cleared  from  off  the  preaoises* 
by  Michaelmas,  1793,  and  the  money  to  be  paid  on  the  ist  of 
March  in  that  year ;  it  appeared  to  be  customary  for  the  seller 
to  cut  off  the  boughs  and  trunks,  and  then  cord  it,  and  for  the 
buyer  to  record  it,  after  which  it  became  his  property ;  die  de- 
fendant  cut  sixty  cords,  ten  of  which  only  he  corded,  and  the 
plaintiff  recorded  half  a  cord,  and  measured  the  rest;  on  the 
Bth  of  March,  the  plaintiffs  paid  the  defendant  twenty  goineas. 
but  the  defendant  neglecting  to  cord  the  rest  of  the  wood,  the 
plaintiffs  brought  their  action  to  recover  back  the  money  so 
paid,  as  had  and  received  to  their  use ;  and,  on  the  above  prin- 
ciple, recmered^'.     So,  where  a  deposit  had  been  paid  fotjr  th^ 
sale  of  the  defendant's  supposed  interest  in  premises,  and  be 
appeared  to  have  a  less  interest  only  than  he  had  agreed  to  sell; 
Lord  Kenyon  held  that  the  plaintiff  might  refuse  to  accept  an 
assignment,  and  consider  the  contract  as  at  an  end,  and  sue  for 
the  deposit  7.     But  in  a  subsequent  case  of  indebitatus  assump* 
sity  for  the  wages  of  a  seaman  from  Altona  to  London,  where 
the  plaintiff  proved  a  service  on  board  the  ship  until  her  arrival 
at  the  port  of  London,  and  it  appeared  that  the  captain  tbcii 
turned  the  plaintiff  on  shore,  the  defence  %vas  that  the  plaintilf 
was  hired  from  Altona  to  London,  and  back  again;  Le  Blanc, 
[♦24]     Justice,  was  of  opinion  at  *the  trial,  that  the  wrongful  act  of  the 
captain  did  not  rescind  the  special  contract,  by  which  the  plain, 
tiff  was  precluded  from  demanding  his  wages  until  the  end  of 
the  voyage,  though  it  gave  a  causeof  action  against  the  captain 

w  Dr.  Compton's  case,  1  D.  &  E.  136.  x  Giles  «.  Edwa|x!s,  7  D.  & 

E.  181.    Et  vide  ante  17.  y  Farrcr  v.  Nightengale,  2  Esp.  Rep.  63P 

5Bur.  2639.  S.  P 
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for  tlie'tOTt;  and  iberefore  directed  a  noasuit.  And  the  court, 
upon  a  motion  to  set  it  aside,  held  that  the  plaintiff  conld  not 
f-ecoYer  on  the  common  counts ;  on  the  general  principle,  that 
the  special  contract  remained  open  and  not  rescinded  by  the  de* 
fendat&t,  and  therefore  was  still  operative *(  1 ).  These  cases  how*. 
e\  er  seem  rcconcileabie  with  each  other  upon  this  principle, 
that  although  the  defendant  cannot  take  advantage  of  his  own 
wron^  or  default,  as  a  ground  for  withholding  the  plaintiff's 
money ;  yet  the  plaintitf  cannot  claim  the  benefit  of  an  entire 
contract,  unless  it  be  wholly  performed  by  him,  and  if  he  be 
prevented  from  performing  it  by  the  defendant's  wrongful  act, 
he  must  pursue  his  remedy  for  damages.  (1) 

A  promissory  note  or  bill  of  exchange  is  not  like  a  bond.  He  may 
which  merges  a  simple  contract  demand  for  which  it  may  have  recover 
been  given ;  and  therefore  if  money  be  due  for  goods  sold  or  mon 
the  like,  and  a  promissory  note  or  bill  be  given  as  a  securiiy  ^"JJ^u^h 
for  tbe  amount  of  the  debt,  which  note  or  bill  appears  upon  note,  &c. 
the  trial  not  to  have  the  proper  stamp,  so  that  it  cannot  be  giv-  ^  H^^en 
en  in  evidence,  the  party  may  resort  to  his  original  demand,  on  ty. 
the  common  counts  for  goods  sold,  &c.»  Where  there  is  a  pre- 
existent  debt,  and  the  written  instrument  is  subsequent  to  it,  if 
the  plaintiff  make  it  his  principal  case  at  the  trial  to  prove  the 
original  debt,  and  leave *the  defendant  to  set  up  the  note  or  bill     [*25] 
as  his  defence,  the  instrument  being  inadmissible  as  evidence  for 
want  of  a  stamp  would  be  no  answer  io  the  plaintiff's  case; 
and  it  is  immaterial  in  what  shape  his  case  is  first  brought  for- 
ward*'.    And  where  the  plaintiff  declares  on  a  bill  of  exchange 
or  promissory  note  which  is  misdescribed  in  the  declaration,  so 
as  to  preclude  him  from  recovering  on  it,  he  will  be  allowed  to 
4;ive  evidence  of  the  consideration,  if  any,  between  him  and  the 
rlefendant,  oh  the  general  counts  of  the  declaration «. 

«  HuHe  «.  Hcightman,  2  East  145,  and  see  5  East  316.  •  Wilson  «. 
Kennedy,  1  Esp.  Hep.  S45.  Farr  «.  Price,  1  Bast  55.  Cumber  v.  Wain, 
2  Ld.  BavuL  1430.  S.  P.  1  Str.  426.  S.  C  *»  Brown  v.  Watts,  Tiiun. 

m 

J53.  and  Stewart  v.  Mason,  there  cited.         «  Le  Sage  t».  Jolinson,  Forr.  23. 


(1)  See  ant^  p.  13.  the  cases  of  Hoyt  v.  Wildfire,  3  John.  Rep.  518. 
Ijnland  v.  Stephens,  3  Esp.  Rep.  269.  Sigard  v.  Roberts,  3  Esp.  Rep.  71. 
nnd  Davis  v.  Marston.  5  Mass.  Rep.  199. 
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AUter^  But  ibis  must  be  understood  where  the  bill  or  note  is  mnrelr 

^"^^*  given  as  a  security ^  and  does  not  operate  as  paymeiti^  ;  for 
as  pay-  where  a  bill  of  exchange  is  accepted  by  the  defendant  in  ifttis. 
"^^^  faction  of  a  debt,  and  negotiated  to  a  third  p^rsoD^  it  will  ope- 
rate  as  payment  of  the  original  debt«.  So,  where  a  proauesory 
note  is  drawn  by  a  third  person  payable  to  the  defendsmt)  and 
indorsed  by  him  to  the  plaintiff  in  satisfaction  of  the  debi^  and 
accepted  as  such,  that  is  payment^  (1)  And  where  the  instru. 
ment  operates  as  payment,  the  bill  or  note  may  be  pleaded  as 
such,  in  bar  of  the  counts  on  the  simple  contract  demand'  ;  so 
that  the  plaintiff  in  such  case  cannot  recover  on  those  counts, 
but  can  only  recover  on  the  bill  or  note,  where  he  continnes  the 
holder  of  it.  If  in  payment  of  a  debt,  tlie  creditor  be<^ntent 
to  take  a  bill  or  note  payable  at  a  future  day,  he  cannot  legally 
sue  for  his  original  debt  until  such  bill  or  note  becomes  paya^ 
[*40 J  bie,  and  default  is  made  in  the  payment  *of  it ;  unless  the  bill  or 
note  be  of  no  value,  as  if  it  be  drawn  on  a  person  who  has  no 
effects  of  the  drawer's  in  his  hands,  and  who  therefore  refuses 
to  pay  it ;  in  which  case,  he  may  consider  it  as  waste  p^iper,  and 
resort  to  his  original  demand,  and  sue  the  debtor  on  it^.  Again, 
if  the  defendant,  or  any  third  person  by  his  order,  give  the  plain- 
tiff a  bill  on  an  insolvent  person  for  the  amount  of  his  demand,  it 
would  be  tqo  much,  perhaps,  to  say  that  %vould  cancel,  the  de. 

^  4  East.  153.  e  Richardson  v.  lUckman,  5  D.  &  E.  517, 18. 

^  Kearslske  v.  Morgan,  5  D.  &  E.  513  ^  Id,  Ibid. 

^  Stedman  v.  Gooch,  1  Esp.  Rep.  5,  6. 


(1)  The  taking  of  a  note  either  of  tlie  debtor  or  of  a  third  person  for  a 
pre-existing  debt,  is  no  payment,  unless  it  be  expressly  agreed  to  take  the 
note  as  pa\7nept,  and  to  run  the  risk  of  its  being  paid ;  or  tuiless  tlie  creditor 
parts  \vitli  the  note  or  is  guilty  of  lacbe*  in  not  presenting  it  for  payment 
in  due  time.  He  is  not  obliged  to  sue  upon  it  He  may  return  it  when 
dishonoured,  and  resort  to  his  original  demand.  It  only  postpones  the 
time  of  payment  of  the  old  debt  until  a  default  be  made  in  the  payment  of 
the  note.  Per  Curiam  in  Tobey  v.  Barber.  5  John.  Rep.  68.  See  also  Mer. 
ritt  V.  Clap.  2  Caines  Rep.  117.  Clark  v.  Young,  1  Cranch  Rep.  181.  Green- 
wood V.  Curtis.  4  Mass.  Rep.  93. 

And  in  such  case  it  is  not  necessary  to  shew  that  tlie  note  has  been  re- 
turned.   Clark  T.  Young.  1  Cranch  Rep.  181. 

But  no  action  can  be  maintained  for  goods  sold  and  delivered,  where  a 
note  has  been  received  as  conditional  pa}'ment,  vliich  has  been  passed  away 
to  a  tlurd  person.    Harris  t.  Johnson.  3  Cranch  Rep.  31.1. 
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mancL  Bat  if  the  defendant  receive  an  order  on  third  persons, 
bankers,  to  get  good  bills  for  the  amount,  and  he  takes  such 
bills  as  are  given  to  him,  he  takes  them  at  his  peril ;  and  if  they 
eTentiiaUy  turn  ont  bad,  that  will  not  give  him  a  right  to  sue 
for  the  original  demand^;  at  all  events,  if  the  plaintiff  after- 
wards, on  a  settlement  of  accounts,  consider  the  bankers  as  his 
<lebtors,  they  crediting  him  with  interest  on  the  bills  accord- 
inglyi. 

In  all  cases,  where  there  is  any  doubt  whether  there  be  a  clear  whe^t; 
subsisting  debt  between  the  parties,  it  is  prudent  to  insert  a  spe-  V^P^  to 
rial  count,  npon  the  express  contract,  if  any,  as  it  was  actually  specially, 

made  ;  or  upon  such  a  contract  as  the  law  is  likely  to  raise  under  ^  well  a» 
*^  •'  generaUv. 

the  circmnstances  of  the  case,  and  is  calculated  to  meet  the  jus^ 

tice  of  it.  These  special  counts  will  not  only  have  the  effect  of 
preventing  the  danger  of  not  being  permitted  to  give  evidence 
of  the  case  on  the  general  counts,  but  will  also  give  a  more  dis- 
tinct view  of  the  true  nature  of  the  case  to  the  judge  and  jury, 
and  more  accurately  direct  the  evidence.  And  in  many  instan- 
ces,  several  special  counts  are  proper  upon  the  same  contract, 
stating  it  different  ways,  and  more  or  *less  general  in  form  and  [*273 
circomstance.  It  is  also  proper  to  add  general  counts  in  almost 
every  case  in  assumpsit,  lest  the  plaintiff  should  not  be  able  to 
prove  bis  case,  as  stated  in  the  special  counts ;  when,  as  we 
have  seen,  he  may  resort  to  those  which  are  general,  without  re- 
gard to  whether  he  attempted  to  rest  his  case,  or  offered  any  evi« 
dcnce,  apon  the  others*^. 

•  Bolton  «.  Peichard,  1  Esp.  Rep.  106.    i  6  D.  ?c  E.  14.3.  S.  C.    ^  Ante  4. 
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OF  THE  mDUCEMENT  IN  SPECIAL  ASSUMPSH*. 

L^^J  1  HE  declaration  in  assampsit,  whether  special  or  general, 

declua-    mast  always  state  the  contract  on  which  the  action  is  founded, 

lion  must  ^nd  the  breach  of  it.     Contracts  are  either  express  or  implied. 

state*        

The  former  are  either  by  deed  or  by  parol.     Those  by  parol  in. 

elude  all  contracts  not  by  deed,  whether  in  writing  or  by  word 

of  month*;  on  which  latter  alone  can  the  action  of  assumpsit 

be  maintained.     Implied  contracts  are  such  as  are  not  actuall)' 

made  by  the  party ,  but  are  implied  by  the  law,  to  answer  the 

justice  of  the  case,  where  no  express  contract  is  made  by  thr 

party;  for  expressum  facit  cessare  taciturn^.     Whether  the 

contract  be  express  or  implied,  or  in  writing  or  by  word  of 

mouth,  the  declaration  is  in  general  the  same,  upon  the  face  of 

.  it ;  always  stating  a  specific  contract,  which  may  be  prored  id 

evidence  by  shewing  a  contract  either  express  or  implied.     In 

stating  the  contract  in  special  assumpsit j  it  is  sometimes  neces. 

sary  to  introduce  and  explain  it  by  a  prefatory  statement,  whicb 

is  called  inducement ;  and  the  consideration  or  motive  for  the 

promise  is,  in  general,  required  to  be  stated,  as  well  as  the/zro. 

[*29]     fnise  itself.     In  order  to  *shew  a  breach  of  the  contract,  the 

plaintiff  must  aver  or  shew  the  performance  of  every  thing  which 

is  necessary  to  entitle  him  to  sue  upon  the  contract ;  and  in  some 

cases,  he  must  also  shew  that  the  defendant  has  had  notice  giveti) 

jor  request  made  to  him,  before  he  can  be  charged  with  a  non. 

performance  or  infraction  of  the  contract.     In  treating  of  the 

declaration  in  special  assumpsit^  therefore,  it  will  be  proper  to 

consider  separately,  first,  the  statement  of  the  inducement  to  the 

consideration  or  promise  ;  secondly,  the  statement  of  the  con. 

stderation  itself ;  thirdly,  the  allegation  of  the  promise ;  fourthly^ 

the  averments  of  performance,  notice,  and  request,  &c. ;  and 

•  7  D.  Sc  £.  350.  k  Jnte  & 
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Ustly,  the  breach  of  the  promise  declared  upon.  The  first  of 
the  aboTe  statements  will  be  considered  in  this  chapter.  The 
form  of  declaring  on  bills  and  notes^  &c.  will  require  a  separate 
consideration. 

There  can  be  no  doubt  of  the  propriety  of  stating  any  matter  ^u§d 
of  inducement  with  a  quod  cum  ;  and  where  any  matter  is  stated  ^^* 
by  way  of  inducement  to  the  consideration  or  promise,  not  only 
such  matter  of  inducement,  but  the  consideration  and  promise 
themselTes  may  be  laid  with  a  quodcum^  by  way  of  recital ;  be* 
in;;  but  introductory  to  the  breach  of  the  promise,  and  the  sup. 
posed  fraud  or  deceit  in  the  defendant's  non-performance  of  it. 
Therefore,  where  the  plaintiff  declared  that  zohereas  there  was  a 
communication  and  agreement  concerning  a  horse  race,  and 
izhereas  in  consideration  that  the  plaintiff  promised  to  perform 
bis  part  of  the  agreement,  the  defendant  promised  to  perform  his 
part  thereof,  and  then  alleged  performance  in  the  usual  way  ;  it 
M  as   held  that  the  inducement  and  promise  were  alleged  ^cer-     f^SOl 
Minly  enough,  and  that  the  word  ^^  whereas,"  was  as  direct  an 
aiTiranation  as  the  word,  ^^ although,"  which  undoubtedly  makes 
a  good  aTcrment;   and  it  was  obserred  that  there  were  two 
precedents  in  the  new  book  of  entries,  and  seven  in  the  old, 
H  here  a  quod  cum  was  used  in  the  very  clause  of  the  promise  ^» 
So  where  the  plainti  AT  declared  on  a  bill  of  exchange  against  the 
drawer,  and  on  demurrer  to  the  declaration,  it  was  objected  that 
it  was  with  a  quod  cum^  which  was  argumentatiTe,  and  implied 
no  direct  aTcrment,  the  objection  was  over-ruled  ;  because  as- 
>unipsit  is  an  action  on  the  case,  although  it  might  haye  been 
otherwise  in  trespass  vi  et  armis  *.     The  reason  of  this  distinc- 
tion is,  that  in  assumpsit,  or  other  action  on  the  case,  the  state- 
ment of  the  gravamen^  or  grievance,  always  follows  some  pre- 
vious matter,  which  is  introduced  by  the  quod  cum^  and  is  de- 
pendent or  consequent  upon  it ;  and  the  quod  cum  only  refers 
to  that  introductory  matter,  which  leads  on  to  the  subsequent 
statement,  which  statement  is  positively  and  directly  alleged. 
Thus,  the  breach  in  actions  of  assumpsit  is  always  preceded  by 
the  allegation  of  the  consideration,  or  promise,  or  some  induce- 
ment thereto,  which  leads  on  to  the  breach  of  it,  which  is  stated 
positirely  and  directly  ;  and  the  previous  allegations  only,  which 
introduce  it,  are  stated  with  a  quod  cum,  by  way  of  recital.  But 

e  Enily  «.  Dodi&igtoii,  Hardr.  1. «.  Loid  Falkland*  lOr 
4  March  «.  SouthwtU,  2  Show.  180. 
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in  trespass  vi  et  armiSy  the  act  of  trespass  complained  of  i- 
usually  stated  without  any  introductory  matter  haTin^  refer- 
ence  to  it,  or  to  which  a  quod  cum  can  be  referred ;  so  that  if  a 
quod  cum  be  used,  there  is  no  positive  or  direct  allegation  of 
that  act®. 
[*31]  *  It  has  been  well  observed  by  Mr.  Chitty,  in  his  work  upon 

The  na-  pleading,  that  inducement  in  assumpsit  is  in  the  nature  of  a  prt- 
use  of  in-  amble,  most  commonly  consisting  of  a  statement  of  the  circus. 
stances  under  which  the  contract  was  made,  which  does  not  ap. 
pear  to  be  in  any  case  necessary  in  pleading,  if  the  sabjeci 
matter  of  inducement  were  alleged  in  any  other  part  of  the  de- 
claration ;  but  it  is  useful  in  composition,  in  order  to  avoid,  in 
the  description  of  the  consideration  or  promise,  the  mention  of 
a  variety  of  facts,  the  statement  of  which,  in  one  continned  sen. 
tence  of  great  length,  might  be  scarcely  intelligible ^  Where 
the  plaintiff  declares  upon  a  special  agreement,  and  then  states 
mutual  promises  to  perform  it,  the  whole  statement  of  the  con. 
tract  may  be  considered  as  inducements. 
Where  it       Where  the  consideration  and  promise  explain  themselves, 

ic  unne-  ii^ithout  reference  to  any  collateral  matter,  they  may  be  stated 
cessaiT.  7        rf        rf 

in  the  declaration  without  any  inducement ;  although  wliere  that 

is  not  the  case,  the  declaration  begins  by  stating  the  circum- 
stances under  which  the  contract  was  made,  or  to  which  the 
consideration  or  promise  refers;  as  in  an  action  of  agsumpvf', 
to  pay  mohey  in  consideration  of  forbearance  to  sue  for  a  debt, 
or  of  staying  proceedings  in  a  suit  already  commenced,  the  de- 
claration  begins  by  stating,  by  way  of  inducement,  the  debt  for- 
borne, or  the  proceedings  that  were  stayed  h. 
[♦SSl  Such  exact  certainty  of  persons,  time,  place,  or  other  circuni- 

Ccrtwnty  stances,  is  not  necessary  in  alleging  any  thing  *which  is  but  in- 
in  gene'-  ^ucemcnt  or  conveyance  to  the  action,  or  collateral  to  it,  as  in 
raL  stating  that  which  is  the  substance  or  gist  of  the  action  itself^ 

The  statement  of  the  consideration  of  the  promise,  where  it  ^ 
executed,  is  but  inducement  to  the  promise  itself,  and  cannot  be 
traversed ;  and,  therefore,  need  not  be  alleged  with  more  cer- 
tainty than  any  other  matter  of  inducement.  It  also  sometime^ 
happens  that  matter  of  inducement  is  the  very  ground  and  foon- 

e  Sherland  v,  Heaton,  2  Buls.  214.  f  1  Chit  292,  3.  See  also  Com. 

Dig.  tit.  Pleader,  C.  31.  E  Ante  29.  ^  Tidd,  3ri,  2.  4th  Ed 

i  Yelv.  17,  And  see  Com.  Dig.  tit.  Pleader,  C.  30, 1. 
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I. It  ion  of  the  promise  declared  upon,  or  from  which  it  is  im~ 
\u^  ;  as,  -where  the  matter  of  inducement  consists  of  the  pro- 
♦»»«sion,  business,  or  character,  in  respect  of  which  the  defen. 
'-int  is  sued.     Many  of  the  cases  about  to  be  stated,  will,  it  is 
ouceived,  in  the  clearest  way  exemplify  this  observation.     It 
nay  be  worthy  of  remark,  that  in  matter  of  inducement,  instead 
>f  laying  the  particular  day  on  which  it  happened,  it  is  usual  in 
he  inducement,  to  refer  to  the  time  on  which  the  agreement  or 
Mromise  is  afterwards  stated  to  have  taken  place,  by  stating  the 
'.nitter  of  inducement  as  having  happened  ^^  before  the  making 
of  the  agreement,'*  or  **  before  and  at  the  time  of  making  the 
^jrcement,"  or  '*  promise  and  undertaking,  afterwards  men- 
tioned.*'     This  is  frequently  of  use;  as  it  renders  unnecessary 
I  ho  mention  of  many  dates  which  are  unimportant  to  the  case. 
V*ut  there  is  in  strictness  no  objection  to  stating  a  particular 
lay  in  the  inducement,  and  referring  to  it  in  the  statement  of 
the  contract.     This  sometimes  is  convenient,  and  necessary. 

« 

*It  is  not  necessary  to  state  by  way  of  inducement,  or  other-      r*33l 
^ise,  that  the  defendant  in  fact  exercised  that  profession  or  bu-  Induce- 
-incss,  for  negligence  in  which  he  may  be  charged ;  it  is  suffi-  d^ni^ 
liont  to  stifte  that  he  was  employed  as  exercising  that  profession,  dant*8 
i^r.     The  old  precedents  are  more  full  in  this  respect  than  the  JJ^^c 
modern  ones.     Certainly  it  is  best  upon  all  occasions  to  state 
as  few  facts  as  possible,  for  the  sake  of  relieving  the  evidence. 
The  following  instance  will  exemplify  and  prove  the  truth  of 
these  observations.     In  an  action  against  an  attorney  for  negli. 
zonce  and  misconduct  in  his  professional  character,  it  is  suifi. 
rient  to  state  him  generally  to  have  been  employed  as  an  at  tor. 
nry,  in  which  case,  the  production  of  his  bill  of  fees,  for  busi- 
ness done  in  that  court  of  which  he  was  attorney,  will  be 
(evidence.     It  is  unnecessary  and  improper  therefore,  to  state 
(hat  he  a?«*  one  of  the  attorneys  of  the  court;  which  averment 
pncumbers  the  plaintiff  with  proving  that  fact,  as  it  is  not  prov- 
ed by  the  delivery  of  his  bill.     Therefore  where  the  plaintiff 
(leciared  against  the  defendant,  averring  him  to  be  an  attorney 
of  the  coart  of  session  of  Chester,  of  which  there  was  no  better 
mdence  than  the  delivery  of  his  bill  of  fees  for  business  done 
there,  Lord  Kenyon  was  about  to  direct  a  nonsuit ;  although 
s**  an  attorney  of  any  court  in  Westminster  Hall,  he  had  a  right 
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to  practice  in  the  Chester  court,  using  the  name  of  an  attornr 

there''. 

induce-         Whatever  be  the  nature  of  the  contract  declared  on,  the  plnin. 

ment         titf  should  never  state  any  matter  by  way  of  inducement  bi:: 

true  and    ^"^^^  ^^  *^  strictly  necessary,  and  is  true,  and  capable  of  le^a! 

capableof  proof;  for  any  superfluous  *statement,  if  relevant  to  the  action. 

I  *34l      '^"^  untrue,  will,  in  general,  be  cause  of  nonsuit.     Thus,  in  an 

action  against  an  attorney  for  negligence,  in  sutlering  a  prisoner 

to  be  superseded  for  not  proceeding  to  judgment  in  due  time,  tbf 

declaration  stated  that  the  party  was  indebted  to  the  plain- 

tiflf  on  promises,  and  that  the  plaintiff  detained  the  defniilr!! 

for  the  recovery  of  that  debt :  it  appeared  at  the  trial  that  th^ 

person  stated  to  be  debtor  was  a  married  woman,  who  coiil'i 

not  therefore  be  indebted,  and  the  plaintiff  was  nonsuitf<i : 

though  ff  the  declaration  had  been  formed  to  meet  the  question. 

he  might  perhaps  have  recovered  K 

p^  .  But  averments  of  mere  matter  of  inducement  need  not,  it  l< 

proof,        said,  be  precisely  proved  ;  and  it  is  clear  that  if  the  matter 

cessarv*'  stated  be  altogether  impertinent  and  immaterial,  it  need  notbf 

so  proved.     Therefore,  if  a  certain  sum  be  stated  by  way  of  in- 

ducement,  the  amount  of  which  is  immaterial,  especially  if 'f 

be  laid  under  a  videlicet,  it  need  not  be  proved  as  laid™.   The 

whole  however  may  turn  upon  the  mode  in  which  the  sera  U 

laid  ;  for  where  the  plaintiff  declared  that  in  consideration  ihn 

he  Avould  buy  of  the  defendant  so  many  sheep  for   j£5i,  H'- 

6d, ,  the  defendant  promised  they  were  sound,  but  the  price  wa* 

proved  to  be  j£54,   \2s.  6(1.  ;  Duller,  J.  is  said  to  have  heiu 

the  variance  fatal,  because  the  sum  was  not  laid  under  a  rideli. 

cet;  and  nonsuited  the  plaintiff".      But  if  the  declaration  haii 

stated  the  purchase  money  under  a  videlicit,  the  variance  irouM 

it  seems  have  been  immaterial  °. 

r*3')l  *^"  ^^^  general  issue  in  an  action  on  the  case  all  material 

Where      averments  are  denied  and  put  in  issue,  but  nothing  else  ;  and  ii 

"**^  those  which  are  material  be  proved  in  substance  and  effect,  that 

is  sufficient.     Therefore  where  the  plaintiff  declared  that  the 

defendant  held  a  certain  farm  of  his  father,  who  was  tenant  in 

fee  simple,  under  an  agreement  to  leave  the  same  in  as  good 

k  Green  «.  Jackson,  Pcakc's  Rep.  236.  '*  Ijcc  «.  Ayrton,  Peatc"' 

Rep.  119.  m  3  D.  &  E.  645.  «  Diu-ston  v,  Tutham,  cited  3  D 

&  E.  67.  o  Pcake's  Evid.  209.  3d  cd. 
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rosdidon  as  he  found  it ;  and  that  on  the  d^th  of  his  father 
the  farm  descended  to  the  plaintiff  in  fee,  who  agreed  to  suffer 
ihe  defendant  to  hold  the  same  from  year  to  year  on  the  same 
terms,  but  that  the  defendant  did  not  leave  the  premises  in  as 
:^or>d  condition  as  he  found  them ;  and  there  was  a  second  count 
oil  a  demise  by  the  plainti  AT  himself,  and  a  promise  to  leave  the 
farm  In  tenantable  repair,  with  a  breach  that  he  did  not  leave  it 
so  :  at  the  trial,  it  was  proved  that  the  premises  were  devised 
to  the  plaintiff  by  his  father  in  tail,  but  that  the  agreement  made 
^^  ith  the  father  was  as  stated  in  the  first  count,  viz.  to  leave  the 
promises  in  as  good  condition  as  he  found  them  ;  on  which 
ground  a  motioi)  was  made  to  set  aside  the  plaintiff' s  verdict. 
But  it  was  held  that  the  estate  of  the  plaintiff  was  not  a  material 
avonneiit,  and  therefore  though  untrue,  the  plaintifi*  was  enti- 
tle<i  to  recover  on  his  first  count ;  and  as  he  had  proved  an  agree- 
ment to  leave  the  farm  in  as  good  condition  as  he  found  .it,  and 
that  he   found  it  in  tenantable  repair,  that  amounted  to  proof 
that  he  had  agreed  to  leave  it  in  such  repair,  and  therefore  the 
plaiutifl*  was  also  entitled  to  a  verdict  on  the  second  count ;  a 
lease  by  tenant  in  tail  being  only  voidable  by  the  issue  in  tail, 
-and  not  by  a  party  who  has  himself  enjoyed  the  fruit  of  it  p. 
'^'Oj  where  the  matter  stated  does  not  ♦arise  out  of  the  contract  [*36] 
itself,  nor  is  the  contract  as  stated  in  the  declaration  made  to 
do{>eiid  upon  it,  and  the  declaration  would  have  been  perfect 
^^ithout  the  statement,  if  it  had  been  altogether  omitted,  such 
.statement,  though  relevant  to  the  cause  of  action,  need  not  be 
proved  thus  as  laid ;  thus,  where  in  declaring  on  a  policy  of  as. 
^u ranee,  the  plaintiff  stated  that  the  ship  sailed  after  the  mak. 
ing  of  the  policy,  but  the  fact  was  that  she  sailed  before,  it  was 
held  that  such  part  of  the  allegation  need  not  be  proved  as 
laidi. 


Having  now  st^^tod  the  general  rules  applicable  to  induce.  Division 
ment  in  assumpsit,  it  remains  to  consider  the  statement  of  in-  of  matter 
ducement  in  particular  actions  of  this  nature ;  in  doing  which,  ment 
the  moat  obvious  method  seems  to  be  that  of  classing  the  cases 
according  to  the  subject  matter  of  the  contract,  dividing  and 

P  WUm  9,  White,  2  Blac.  840        q  Peppin  v.  Solomons,  5  D.  &  E.  496. 


44  DECLARATION    IN   SPECIAL    ASSUMPSIT 

considering  them,  first,  as  they  occur  in  actions  on  contrafr. 
respecting  persons,  as,  contracts  of  forbearance  and  marria^p 
secondly,  personal  property,  as  on  contracts  of  sale  and  «- 
change,  and  respecting  securities,  or  debts,  &c.  ;  and  thirdh. 
real  property,  as  lands  granted  or  conveyed,  &c.  Thisdi^ino. 
will  afterwards  be  adopted,  as  nearly  as  the  cases  will  tUo*. 
when  we  come  to  consider  the  statement  of  the  different  con^'t- 
derations,  and  aTerments  of  performance,  in  particular  action' 
of  assumpsit. 
On  con-  I"  *^®  ^*se  of  a  declaration  on  a  promise  in  consideratioD  i' 
tracts  of  forbearance  to  sue  for  a  debt,  it  is  not  necessary  to  shew  th' 
jmj.g  cause  of  the  debt,  viz.  for  what  *it  was  incurred,  as,  that  it  m& 
[*37]  for  the  plaintiff's  labour,  or  the  price  or  purchase  money  of  hi^ 
goods,  or  lands  ;  because  the  debt  is  merely  stated  as  induce- 
ment.  Besides,  the  forbearance,  and  not  the  debt,  is  the  51;)'- 
port  of  the  promise  ;  which  admits  a  debt"".  In  such  n^c" 
therefore,  it  is  sufficient  to  say  that  the  party,  before  and  a' 
the  time  of  making  the  promise  (if  the  fact  be  so)  was  indebta 
to  the  plaintiff  in  a  large  sum  of  money,  to  wit,  so  much,  wrrK 
out  saying  how,  or  for  what,  he  became  or  was  indebted  ;  an< 
then  any  debt  which  may  be  proved  in  evidence  will  support  the 
declaration. 

Where  the  plaintifi"  declared  in  assumpsit,  that  in  considera- 
tracts  of  ^'^^^  he  would  marry  the  defendant's  niece,  the  defendant  pro- 
marriage,  mised  to  pay  him  so  much  as  he  had  agreed  to  give  J.  i!>.  '" 
marriage  with  her,  and  alleged  that  he  had  agreed  to  give  J.  ^• 
j^lOOO,  if  he  zcould  marry  her;  after  the  plaintiff  had  obtain- 
a  verdict  on  the  general  issue,  it  was  moved  in  arrest  of  jods- 
ment  that  the  declaration  was  uncertain,  because  it  was  not  al- 
leged how  the  defendant  had  agreed  to  give  .s^  1000  to  J.  ^' 
Fenner  and  Yelvcrton,  J.  held  this  to  be  a  good  exception,  he. 
cause  for  any  thing  that  appeared  by  the  declaration,  there  wa^ 
only  a  proposal  made  by  the  defendant  to  J.  S.  respecting  tft^ 
sum  to  be  given  to  the  latter,  and  not  any  agreement,  and  the 
contract  must  be  perfect,  to  the  perfection  of  which  the  cod- 
currence  of  two  persons  at  least  was  necessary ;  and  it  was  not 
r*381  ^^'^  ^^  what  person,  or  how,  the  defendant  had  agreed  to  *g^^^ 
J.  S.  the  money,  which  was  material  and  traversable.  But  Ga^v- 
dy  and  Popham,  J.  held  clearly  the  contrary ;  because  </<f 

«■  Woolaston  v.  Webb,  Hob.  18.    Davies  r.  Warner,  Cro.  Jac.  5ft5.  ■* 
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t^greement  was  but  a  collateral  thing,  and  only  inducement  to 
t  he  promise,  which  was  the  principal  cause  of  the  action  ;  and 
matter  of  inducement  need  not  be  alleged  so  certainly  in  a  de- 
r  laraiion  as  those  things  which  constitute  the  foundation  of  the 
action,  it  being  suificlent  to  allege  the  former  generally,  with- 
out certainty  of  time,  place,  or  person  ;  and  in  the  case  in  ques- 
tion, if  the  defendant  would  plead  that  he  did  not  agree  to  give 
J.  S.  ^1000  in  marriage,  the  plaintiff  might  by  way  of  repli- 
cation make  the  agreement  certain,  as  to  the  person  with  whom 
it  was  made,  and  in  such  other  circumstances,  without  slating 
such  certainty  in  the  declaration".  This  latter  seems  to  be  the 
better  opinion  :  though,  such  special  pleas  are  very  unusual.(l) 

If  the  declaration  be  upon  a  promise  to  deliver  or  pay  for  Of  sale 
^oods,  it  need  not  be  stated,  by  way  of  inducement  or  other,  aj^^^- 
u  Jse,  what  the  goods  were ;  because  the  plaintiff  in  this  action  ^ 
does  not  recover  the  goods  themselves,  but  the  value  of  them  in 
damages*.     And  where  the  delivery  of  goods  is  only  induce- 
ment to  the  promise,  there  is  no  occasion  for  stating  it  with  as 
much  precision  or  certainty  as  if  it  were  the  ground  or  founda. 
tion  of  the  action;  thus,  where  the  plaintiff  stated  by  way  of 
inducement,  that  he  was  possessed  of  certain  goods  in  Ijondon, 
which  he  was  to  deliver  to  the  defendant  on  board  a  ship,  and 
that  he  did  deliver  them  to  him  ;  but  did  not  shew  when  or 
where,  Jones,  J.  held  it  to  be  sufficient,  because  it  was  only 
^'  indocement  to  the  promise".  But  it  seems  to  be  proper,  though      [*39] 
It  may  not  be  absolutely  necessary,  where  the  plaintiff  declares 

.  Alsope  V.  Sj-twell,  Yelv.  17,  18.        «  May  r.  Alvares,  Cro.Eliz.  387,  8. 
u  Mole  V,  Carter,  Godb.  404. 


(1)  Wiere  the  declaration  stated  that  tlie  plaintiff  being  disposed  to 
en^ge  in  matrimony  with  a  grand-daughter  of  tlie  testator  of  tlie  defen- 
dant, the  testator  promised  the  plaintiff  that  if  he  would  marry  the  lady  he 
wonld  give  him  as  much  of  his  estate  (except  land)  as  he  should  give 
any  one  of  his  own  children ;  and  the  plamtiff  averred  that  he  did  marry 
licr,  relying  on  the  said  promise,  yet  the  testator  did  not  give  him  as  much 
of  his  estate,  land  excepted,  as  he  gave  to  some  of  bis  children,  though 
often  required,  &c. ;  but  tliere  was  no  averment  how  much  he  gave  to 
eiiJier  of  his  own  children,  or  to  what  the  plaintiff's  claim  amounted,  the 
court  held  Oie  declaration  insufBcient,  because  it  did  not  aver  the  quantity 
or  quality  of  the  gifts  made  by  the  testator  to  his  oMm  children,  or  at  what 
time  they  were  made,  so  as  to  reduce  tlie  demand  to  some  kind  of  cer- 
tainty.   Smith  V.  Walker,  executor.  1  "Wash.  Uep.  135. 
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upon  a  cotisideraiioa  or  promise  for  thedelirerj  of  all  the  corn 
in  a  barn^,  or  all  the  prunes  he  can  buy^,  or  all  such  wares  as 
either  party  to  the  action,  or  a  third  person^  shonld  desire^  or 
as  should  be  coming  home  on  a  particular  voyage f,  or  the  like, 
to  ascertain  these  general  descriptions,  by  stating,  by  way  of  in. 
ducement,  what  the  goods  were.    In  a  Jate  case,  where  the  Brst 
count  of  the  declaration  stated,  ''  in  consideration  that  (he 
plaintiff  sold  to  the  defendant  a  certain  horse,  at  and  for  a  cer. 
tain  quantity  of  oil,  to  be  delivered  within  a  certain  time  whicb 
had  elapsed,  and  delivered  the  horse,  the  defendant  promised  to 
deliver  the  said  oil,  yet  he  had  not  delivered  it;"  on  non^Ms- 
sumpsU  pleaded,  and  a  verdict  for  the  plaintiff,  a  rule  was  ob- 
tained to  shew  cause  why  the  judgment  should  not  be  arrested, 
for  the  unc^tainty  of  the  declaration.    On  the  argument  of  the 
rule,  it  was  observed,  that  the  plaintiff  had  professed  to  declare 
upon  a  special  contract,  without  specifying  what  were  the  terms 
of  it ;  and  that  admitting  such  a  generi^  form  was  good  in  case 
of  a  sale  for  money,  yet  it  was  otherwise  in  the  case  of  an  ex- 
change.  Lord  Eldon,  then  Chief  Justice  of  the  Common  Pleas, 
seemed  of  opinion  that  the  count  could  not  be  supported,  even 
after  verdict ;  observing  that  though  in  one  sense  of  the  'irord 
the  contract  might  be  called  an  exchange,  yet  in  another  sense 
it  might  be  considered  a  sale,  to  which  it  was  not  necessary  that 
iponey  should  pass;  but  the  declaration  did  not  state  what  <he 
[*40]      value  of  the  *horse  was,  and  it  could  not  necessarily  be  impli- 
ed  that  it  was  sold  for  its  value ;  although  in  a  case  of  a  sale 
for  money,  the  law  implies  that  so  much  shall  be  paid  as  the 
article  is  worth,  in  which  case  no  dispute  can  arise  concerning 
the  quality  of  what  is  to  be  received.     His  lordship  therefore 
inclined  to  think  it  was  necessary  to  express  the  value  in  some 
manner,  where  by  the  contract  something  else  than  money  is  to 
be  given  for  the  commodity  sold.     He  also  observed  that  the 
value  of  the  oil  was  not  stated,  nor  the  quantity,  nor  quality  of 
it.     It  therefore  appeared  to  him,  that  the  terms  of  the  dccla- 
tion  left  it  so  wholly  uncertain  what  the  special  contract  was, 
that  the  court  could  not  intend  any  facts  to  support  it ;  and  he 
doubted  whether,  even  after  verdict,  it  could  be  considered  as  a 
contract  Ji/cc/fre^j/ stated.     But  the  other  three  judges  being 
of  opinion  that  the  objections  taken  to  the  declaration  could 

V 1  RoL  Rep.  383.        "^  6  Mod.  302.        x  Sty.  163.        y  Cro.  Jac.  235. 
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oot  preTail  after  verdict,  he  yielded  to  thetr  autharity,  and  con- 
sequently the  rale  for  arresting  the  judgment  was  ultimately 
discharged*.  Howerer,  there  can  be  no  doubt  bnt  that  the  de« 
claration  mudt  have  been  held  bad,  upon  demurrer. 

Tn  an  action  on  a  promise  to  deliyer  to  the  plaintiff  all  the  Respect- 
bills  and  obligations  in  which  J.  S.  was  bound  to  him,  it  is  no  M*ft  ^^^' 
ground  for  arresting  the  judgment  that  the  declaration  does  not 
expressly  state  that  the  defendant  had  any  particular  bills  or 
obligations  of  J.  S.  in  his  hands;  for  the  plaintiff  is  not  io  re- 
cover the  bills,  &c.  but  only  damages ;  and  it  may  be  given  in 
c%  idence  what  particular  securities  J.  S.  had*. 

*lf  J.  S.  in  consideration  of  j^lOOO,  agree  to  pay  all  the     [*4l3 
debts  of  J.  D.  it  is  sufficient  for  J.  S,  to  declare  that  he  had  Debts, 
ngreed  to  pay  all  the  debts  of  J.  D.  in  consideration  whereof 
the  defendant  promised  to  pay  him  j^lOOO ;  and  it  is  good  with- 
out alleging  with  what  person  the  agreement  was,  or  what  debts 
lu  certain  he  had  paid  ;  yet  the  payment  of  the  debts  is  a  mat- 
ter traversable,  for  if  the  defendant  allege  any  debt  in  parti, 
cular  not  paid,  the  plaintiff  may  by  way  of  replication  make 
this  fact  certain  *>.     Where  the  plaintiff  declared  that  certain 
persons  assigned  their  debts  to  him,  and  appointed  him  their  at. 
torney  to  receive  and  compound  them  ;  that  he  and  the  defen- 
dant accordingly  submitted  to  arbitration  certain  matters  in  dif. 
fcrencc  between  his  principal  and  the  defendants,  and  that  the 
plaintiff  and  defendants  mutually  promised  each  other  to  per- 
form the  award,  and  that  the  arbitrators  awarded  a  sum  to  be 
paid  to  him  as  such  attorney,  which  the  defendants  had  not 
paid ;  to  this  declaration  the  defendants  demurred  specially, 
assigning  for  cause  (among  other  things)  that  it  did  not  appear 
that  the  matters  in  difference  referred  were  connected  with  any 
debts  assigned,  or  that  the  plaintiff  had  any  concern  in  those 
matters,  or  authority  to  refer  them  ;  and  that  being  choses  in 
acttoTiy  they  could  not  be  assigned  to  him,  so  as  to  enable  him 
to  sue  in  his  own  name ;  and  that  he  did  not  bind  himself  by  the 
submission  on  his  own  account,  and  there  was  no  adequate  con- 
sideration for  the  promises  mentioned  in  the  declaration.     But 
it  was  held  that  the  whole  equitable  interest  in  the  debts  being 
assigned  to  the  plaintiff,  he  might  refer  them  to  arbitration,  and 

»  Wafd  «.  Harris,  2  B.  &  P.  265.  •  Musket  v,  Oole,  Cro.  Jlliz.  IT- 

bYclv.  17,18.  Ante  38. 
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[*42]      sue  on  the  submission  *in  his  own  name  ;  and  that  the  refe- 
rence and  award  suli&ciently  appeared  to  be  within  the  autfaori- 
ty  delegated  to  the  plaintiff,  and  to  the  arbitrators  ^, 
Induce-  ^^  ^^^  promise  be  to  pay  the  plaintiff  so  much  as  would  con- 

mentof     tent  him  for  going  a  journey,  or  the  like,  it  is  sufficient  to  aU 
tiff  con-      *Pge  that  he  was  content  to  take  such  a  sum,  without  shewin* 
tented  to    any  time  or  place  when  or  where  he  gave  notice  of  his  content- 
ment ;  for  it  is  only  matter  of  conveyance  or  inducement,  ami 
the  time  and  place  where  he  was  content  is  not  material  or  issu. 
able  :  at  all  events,  the  omission  of  the  allegation  of  them,  is  re- 
medied by  verdict**. 
Poiin-  ^^  the  plaintiff  declare  on  a  promise  to  pay  a  debt  and  costs. 

dage,  Sec.  together  with  sheriff's  poundage,  bailijf 's  fees,  and  other  char. 
ges,  after  judgment  by  default,  it  cannot  be  objected  on  a  writ 
of  error,  that  it  is  not  averred  w^hat  the  amount  of  the  poundage. 
&c.  was,  or  that  the  defendant  had  notice  of  the  amount ;  as 
the  former  raic^ht  have  been  ascertained  on  the  execution  of  the 
inquiry,  and  perhaps  the  defendant  is  bound  himself  to  take  no- 
tice of  the  latter  ;  though  it  seems  that  such  a  declaration  would 
be  bad  on  special  demurrer,  for  omitting  the  first  of  the  above 
averments®. 
Fees  and       ^^  ^^^  consideration  be  fees  or  disbursements,  the  particular 

disbiuse-  enumeration  of  which  would  make  the  declaration  too  long  and 
nicnts. 

prolix,  the  plaintiff  need  not  aver  what  sums  of  money  he  had 

[^*43]  laid  out,  or  to  whom  *"he  paid  them,  but  may  allege  the  amount 
generally  ;  for  notwithstanding  the  generality  of  the  allegation, 
if  another  action  be  brought  for  part  of  the  moneys  recovered, 
the  former  recovery  may  be  pleaded  in  bar,  w  ith  proper  aver- 
ments^. It  was  determined  in  the  same  case,  that  in  suing  for 
the  fees  of  an  attorney,  though  the  plaintiff  declared  specially, 
it  was  not  necessary  expressly  to  aver  that  he  continued  to  be 
the  attorney  of  the  party  ;  for  it  should  be  intended,  as  it  ap- 
peared that  he  prosecuted  for  him,  and  the  fees  became  due  in 
the  prosecution  ?,  But  now  an  attorney  always  declares  gene- 
rally for  his  fees. 
Moncyre-  Where  the  declaration  was  on  a  promise  to  pay  the  plaintiff 
ceft'cd.  ^^  ^^  gy^jj  jj  time,  and  s€5  more  at  a  subsequent  time,  and  50*. 
being  the  remainder  of  a  debt  of  ^\%  \0s,  when  he  should 

c  Banfill  V.  Leigh,  8  D.  &  E.  571.  d  De  Bavoy  v.  Hassall^  Cro. 

Eliz.  132.  e  PuUen  v.  Stokes,  2  H-  B.  31Z 

<■  Bankos  v,  Pi-att,  Stv.  428.  S  Id. 
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*in^p  rpceived  the  monoy  (the  defendant  bring  sued  as  executor) 
.m<'  the  plaintiff  assigned  for  breach,  that  although  the  defen* 
•lant  paid  the  two  j£5.  and  had  received  money  (without  saying 
J I  OH  much)  yet  he  had  not  paid  the  remaining  50^.  and  the  de- 
1«Mi(lant  pleaded  the  general  issue^  which  was  found  against  him, 
»t  was  moved  in  arrest  of  judgment  that  perhaps  he  had  not  re- 
i  rived  so  much  as  50^.  and  that  the  plaintiff  ought  to  have  set 
forth  how  much  the  defendant  had  received,  and  when,  where, 
at  id  of  whom  he  had  receired  it,  because  the  receipt  was  tra- 
versable. The  Court  said  that  the  declaration  would  have  been 
bad  upon  a  demurrer ;  but  after  verdict,  they  would  intend  that 
the  defendant  had  received  50*.  and  that  it  was  prov|Bd  at  the* 
trial  how  he  had  received  it,  because  otherwise  the  jury  *could  L*^"^] 
not  have  given  so  much  in  damages  as  they  did  ;  and  that  the 
di'feudant,  having  pleaded  the  general  issue,  had  waived  any 
exception  to  the  insufficient  allegation  of  the  receipt  ^. 

If  the  promise  be  to  pay  out  of  a  particular  fund,  or  out  of  Freight 
money  due  on  any  particular  account,  the  plaintiil'in  his  decla.  ^*^^- 
ration  must  aver  that  there  were  funds,  or  money  due  on  such 
Jrcount,  out  of  which  the  defendant  could  discharge  his  pro- 
mise ;  therefore  where  the  promise  was  to  pay  the  plaintilf  out 
of  the  freight  of  a  ship  ;  it  was  moved  in  arrest  of  judgment 
Jifter  verdict,  because  there  was  no  averment  of  any  freight  be- 
ing due;  which,  was  held  necessary  to  be  averred,  to  make  it 
appear  that  any  thing  was  due  or  payable  to  the  plaintiff ».     In 
a  late  case,  the  plaintiff  declared  in  the  first  count  of  his  decla- 
ration, that  in  consideration  that  he  had  taken  on  board  his  ship 
(li>prs  goods  to  be  carried  from  London  to  Surinam,  the  defen- 
♦lants  promised  to  pay  him  the  money  due  for  freight  of  the 
"amc  on  delivery  of  the  bill  of  lading,  and  averred  the  delivery 
of  it,  by  reason  whereof  the  defendant  became  liable  to  pay  so 
much /or  (he  said  freight.     The  defendant  demurred  specially, 
assigning  for  causes  that  it  did  not  appear  that  any  money  was 
due  for  freight,  or  that  the  goods  were  carried  from  London. 
Lord  Eldon,  C.  J.  observed  that  it  was  very  clear  what  was 
meant  to  be  stated,  namely,  that  as  it  mi^ht  happen  the  plaintiff 
might  find  no  one  at  Surinam  to  pay  the  freight,  the  defendant 
should  pay  it  before  hand  on  taking  the  goods  on  board,  and 
♦here  would  have  *been  no  diificulty  in  stating  that  contract      [*4d"l 

^  Anon.  1  Mod.  169.      » Chaso  v.  Levering,  Sty.  220. 
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[♦46] 
Balance 
of  ac- 
count. 


upon  the  record  ;  bat  the  strong  inclination  of  his  opinioQ  lia 
that  it  was  not  sufficiently  stated.  If  the  plaintiff  meant  to  w\ 
that  the  defendants  undertook  to  pay  for  the  carriage  of  th. 
goods  on  delivery  of  the  bill  of  lading,  though  no  money  shoulr 
then  be  due  for  freight,  it  Mas  improper  to  lay  the  promise,  ri 
pay  the  money  due  for  freight.  (I)  If  on  the  other  hand,  h- 
meant  to  say  that  the  defendants  undertook  to  pay  aoch  a  >i^^ 
as  should  be  due  for  the  carriage  of  the  goods  on  delivery  of  i\r 
bill  of  lading,  another  objoction  occurs,  namely,  that  he  li*td  nr 
j^ycrred  that  any  thing  was  due  on  that  account  at  that  time,  ti«»; 
could  any  thing  then  be  so  due,  but  by  special  contract  :  for  h\ 
the  general  rule  of  law,  freight  is  not  j  until  the  arrival  of  l^ 
goods.  His  lordship  observed  that  although  it  be  true  the  plaint  ill  .- 
not  bound  to  state  the  evidence  of  the  contract  in  his  declaration. 
}  et  he  cannot  be  permitted  to  state  one  promise  and  proTe  ano- 
ther. The  other  judges  concurred  in  his  lordship's  opinion. 
C'hambre,  J.  observed  that  the  receiving  of  goods  on  board  « 
ship,  to  be  carried  to  a  foreign  port,  is  a  good  consideration  t-* 
found  the  promise  to  pay  the  freight  immediately.  Perhaps,  a* 
that  learned  Judge  observed,  the  count  ip  that  case  was  infor, 
nial  in  other  respects  than  that  above  noticed,  namely,  in  statii .; 
a  promise  to  pay  the  money  due  for  freight,  without  specif}  ir: 
an)  particular  sum,  or  averring  that  the  defendants  promised  *  • 
pay  what  was  reasonably  due  ;  the  plaintiff  having  only  insertei^ 
a  sum  in  the  statement  of  the  general  inference  of  law  at  ti  ► 
conclusion  of  his  declaration i. 

*  Whore  the  plaint  iiV  declared  that  the  defendant's  soi|wa<iir. 
debtod  to  him  in  so  much,  and  in  consideration  that  he  vou!ii 
forbear  to  arrest  the  son,  tlie  defendant  promised  to  pay  so  mm^ 
as  his  son  should  be  indolited  to  the  plaintiff  upon  the  balauir 
of  an  account  to  be  stated  between  them  ;  and  it  was  averrc'u 

J  IJhikey  v.  Dixon,  2  B.  &  P.  321. 


(I)  Forc'gii  writers,  hov.ever,  do  not disting-uish  money  paid  in  advanr r 
In*  any  olher  nan»c  limn /rei^bt.  And  such  money  seems  affected  by  uil 
tijc  principU-3  aiV^'cXuv^  frt/g/if,  in  its  strictest  meaning^.  It  is  recoverahir 
back  :»s  fixifclit  if  tlie  vo^ai^e  be  not  conij)letcd.  Cleirac  art.  9.  n.  9.  hc^ 
u.-i  ci  (■')iit.  de  la  nier.  p.  42.  1  Valin  661.  Koccus  note  80.  Pothier'sCharltr 
j>aiiie  note  6.1  And  it  seems  to  have  been  cx)nsi<ieretl  asfnight  in  Sanv»pi 
\.  Hal!.  4  DA].  Rep.  4:59.  Giles  v.  «ri^  Cynliua.  1  Peter's  Adm.  Rep.  2<j" 
fiw  \Vi.tj»on  V.  Dajkinck.  3  John.  Rep.  3  5 J. 
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J  hit  an  dccotitit  was  stated  of  all  debts  due  from  tli^  Son  to  the 

,)Iaintiir^  upon  Which  accoiint  the  former  was  found  indebted; 

It  was  objected  that  the  account  mentioned  in  the  ptomise  meant 

ifi  account  of  all  debts  due  as  well  from  the  defendant's  son  as 

\  lie  ptaii\tifr,  and  perhaps  if  such  an  account  had  been  stated, 

« he  balance  would  have  been  against  the  former,  and  that  thcre- 

w-ire  for  trartt  of  shewing  sui-h  an  account  the  plaintiff  had  not 

cMif  if  led  himself  to  his  action  :  but  <he  court  refused  to  intend, 

ifter  a  terdict,  that  any  thing  was  due  from  the  plaintiff  to  the 

ilcftMidant's  son ;  ahd  judgment  was  accordingly  given  in  his  fa- 

V  t>ur  K  It  does  not  indeed  appear  that  such  art  intendment  could 

oo  made  at  any  time. 

In  stating  a  grant,  as  inducement  to  the  action^  it  is  not  nc.  Grantof 
.  ('ssarj  to  allege  any  time  or  place  whert  of  where  the  grant  was  "^^-''^t  avoi- 
\r\zide  ;  and  therefore  where' the  plaintiff  declared  that  in  consl. 
do  rat  ton  that  he,  by  bis  deed,  had  giren  and  granted  to  the  de- 
f.Midant  the  first  and  nett  avoidance  of  a  church,  the  defendant 
promised  to  pay  him  ^100 ;  although  it  was  objected  to  the 
iWclaration  that  the  time  or  place  of  the  grant  was  not  stated,  it 
was  held  that  no  such  precise  allegation  was  necessary,  because 
vhe  grant  was  6nly  tnatter  of  inducement  to  tlh?  action  K 

*it  IS  nev^r  necijssary  to  make  a  proferi  of  a  deed  which      r*47l 
i^  pleaded  only  by  way  of  inducement;  and  where  the  plain-  Prrftrt 
tiff   declared  in    assumpsit,   that  disputes  having   arisen   be-  sarv^*^ 
tween  his  father  and  one  Graves  (who  were  partners)  and  the 
defendants^  relatiTe  to  the  adjustment  of  their  accounts^  his  fa. 
ther  and  Graves,  by  indenture,  dsiicx]^  kc.  assigned  to  the  plain- 
tiff all  debts  due  to  the  partnership  estate  in  trust,  and  appoint, 
ed  him  their  attorney  for  receiving  and  cmnpounding  such  debts, 
and  that  the  plaintiff  and  defendants  submitted  the  said  disputes 
to  arbitration,  and  mutually  promised  to  perform  the  award, 
but  that  the  defendants  had  not  performed  it,  whereto  the  de- 
fendants demurred,  specially  assigning  (amongst  other  causes'") 
that  the  plaintiff  had  not  made  ^\\\ profcrt  of  the  indenture  of 
assignment ;   it  was  held  that  the  deed  was  only  inducement  to 
ihe  action,  and  therefore  no  profcrt  of  it  was  necessary". 

If  the  consideration  of  the  promise  be  the  conveyance  of  all  Lands 
I  he  plaintiff's  lands  in  a  certain  phice,  or  all  the  lands  descend-  conveynl 

Jt  Waters  v.  Glassop,  I  Ld.  Ra\Tn.  357.  '  Itij^PTs  «.  BuHing-ham,  Cro. 

V:U.  715.  'ft  Ante  41,  2.  »'  Banfill  v.  \.Q\^\\y  8U.  &  K.  SJ  1. 
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ed  from  h's  father,  or  the  like,  he  ought  to  shew  specifiraii 
what  lands  he  had  in  tliat  place,  or  by  descent,  and  that  tl* 
were  all  he  had  there  **. 
Lease  as-       ^^  '*  ^^  stated,  merely  by  way  of  inducement,  that  the  dc(n- 
signed,      dant  assigned  a  lease  contrary  to  his  covenant,  and  then  the  r»  • 
sideration  of  the  promise  is  stated  to  have  been  forbearance  ' 
sue  for  such  breach,  that  is  sufficient,  without  shewing  what  ^  - 
tate  was  assigned,  or  how,  or  by  what  conveyance  the  as^i-- 
ment  was  made.     Such  allegation  being  but  inducement  to  i  ^ 
[*48]      *action,  the  defendant  ought  not  to  be  permitted  to  qupM!' 
whether  the  assignment  constituted  a  breach  of  the  corennf  • 
for  it  is  admitted  by  the  promise  grounded  upon  the  forbci^*^- 
ance,  which  is  a  sufficient  considerations     Where  it  wa*^  vL 
leged  in  the  declaration  that  the  plaintiff  was  possessed,  thaf  i* 
to  say,  for  the  remainder  of  a  certain  term  ofi/ears^  and  it  aj . 
pea  red  that  he  was  tenant /rom  ^ear  to  year  ;  it  was  ruled  \hr 
evidence  of  such  a  tenancy  supported  the  declaration^. 
Booms  AVhere  the  plaintiff  declared  that  a  certain  part  of  a  boils'^ 

&c.  out  of  being  out  of  repair,  in  consideration  that  the  plaintiff  would  n% 
^^  '  pair  the  same,  the  defendant  promised,  &c.  and  that  he  rppair. 
ed  the  said  part  of  the  house,  after  verdict  for  the  plaintiff  i^n 
non  assumpsit^  it  was  moved  in  arrest  of  judgment  that  li' 
count  was  too  general,  in  saying  a  certain  part  of  the  hoiist. 
and  that  theplaintrff  ought  to  have  shewn  what  part  of  the  hou^^ 
in  certain  was  out  of  repair,  as  the  hall,  chamber,  or  otbr 
rooms,  but  this  objection  was  disallowed;  although  the  jud^:- 
ment  was  reversed  for  another  reason  *■. 

o  Yelv.  110, 11.  P  Simpson  v.  Powell,  2  Buls.  262.  *»  Botiir? 

V.  \)artin,  1  Canip.  317.  Mery  v.  LewCs,  2  Leon,  53.    3  i£^~ 

91  S.  C.    Bui  see  Hardw.  309. 
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OF  THE  CONSroERATION,  IN  SPECIAL  ASSUMPSIT. 

I T  is  a  genera]  rule,  that  in  declaring  in  assumpsit  upon  any      [*493 
«i[)ecial  contract  or  promise,  the  plaintiff  must  in  his  declaration  Conside- 
-ho»  a  legal  and  sufficient  consideration  for  the  making  of  such  must  be 
promise*;  except  in  declaring  on  promissory  notes  or  bills  of  stated. 
p\(  hange,  or  the  like,  which,  of  themselves,  imply  a  considera. 
tion.     The  law  of  thi^  country  affords  no  remedy  to  compel  the 
porformance  of  any  parol  agreement  or  promise  made  without 
suiTirieot  consideration,  such  agreement  is  nudum  pactum  ex 
quiP  non  oritur  actio;  and  whatever  may  be  the  sense  of  this 
mavim  in  the  civil  law,  this  is  the  only  construction  of  it  recog- 
nized by  our  law**.  (1 )     Nor  does  the  circumstance  of  the  pro- 
mise or  agreement  being,  or  being  supposed  in  writing,  take 
away  the  necessity  of  a  consideration,  or  obviate  the  objection 
of  nudum  pactum^  in  the  law  of  England,  whatever  may  be  the 
rule  of  the  civil  law  upon  the  subject.    The  doctrine  of  nudum 
parfffm  laid  down  in  the  cases  of  *Pillan  against  Van  Mierop,      r*50] 
anl  Tjosh  against  Williamson,  contradicts  itself,  and  seems  to 
bp  altogether  erroneous^. 

It  is  not  within  the  province  of  a  book  upon  the  subject  of  wk^^. 
ploading,  to  inquire  what  is  or  is  not  a  sufficient  consideration  conside- 
to  snpport  a  promise.     It  is  sufficient  to  observe,  that  a  consi.  f^J^^^^  j,^ 

deration  may  depend  upon  the  mutuality  of  the  agreement,  or  case  of 

mutual 
agi'ce- 
»  Allen  V.  Rescous,  2  Lev.  174.  And  see  4  East.  464,  5.  *>  Rann  v.  nicnt. 

Wn^hes,  7  D.  &  E.  350.  ^  3  Bur.  1663.  7  D.  &  E.  351. 


(1)  This  doctrine  is  very  fully  established  by  the  American  courts. 
PUclteplace  v.  Steere.  2  John.  Rep.  442.  Hosmer  v.  Hollenbeck.  2  Day. 
Kep.  22.  Powell  v.  Brown.  3  John.  Rep.  100.  The  people  v.  George 
HowelL  4  John.  Rep.  296.     Burnet  v.  Bisco.  4  John.  Rep.  235.     Simpson 

Patten.  4,John.  Rep.  422. 
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the  benefit  of  it  to  the  dofomlaiil,  or  prejudice  to  the  pUinlir 
But  where  the  consideration  is  to  consist  of  any  agre€?inont  or 
the  part  of  the  plaintiflT,  it  will  not  be  sufiicient,  unless  bindi*. 
upon  him  at  the  time  of  the  defend^wit's  contract.  Thomff:' 
where  the  declaration  stats^l  that  the  defendant  had  proposed  »•■ 
sell  and  deliver  to  him  cfoods  upon  certain  terms,  //the  pJaini*. 
would  agree  to  purchase  them  upon  those  terms,  and  would  ^i^' 
notice  thereof  to  the  defendant  before  the  hour  of  four  o'cIcm  V. 
and  averred  that  he  did  agree  to  purchase  the  goods  upon  tb 
terms  aforesaid,  and  give  notice  before  that  hour;  it  wai»  ho'«. 
that  as  the  engagement  uas  all  on  one  side  at  the  time  It  w;.- 
entered  into,  and  the  plalntifl'  was  not  bound  by  it,  it  was  then-- 
fore  nudum  parfum,  Buller,  Justice  observed  that  the  declar?- 
tion  could  only  be  supported  on  the  ground  of  a  ne\t  contrii- 
made  at  four  o'clock,  and  there  vras  no  pretence  for  that:  fo» 
it  was  not  stated  that  the  defendant  did  agree  at  four  o'cloc*  tx- 
the  terms  of  the  sale,  or  even  that  the  goods  were  kept  till  th;'i 
time.  Accordingly,  the  judgment  wtii  arrested  ;  which  dctrr- 
minaUon  was  affirmed  in  the  Kxcheqner  Chamber^. (I) 

[*51]  *As  to  what  shall  be  deemed  a  sufficient  statement  of  a  co^i. 

^^^^fj^^^^^^  to  tlie  defendant,   as   importing  a  benefit  to  him. 

daHt.  where  the  plaintitt' declared  that  in  consideration  he  had  dd'- 

vered  to  the  defendant  certain  wheat,  he  promised  to  re-delivfi 
the  same  on  request,  it  was  adjudged  a  good  consideration ;  for 
the  very  possession  of  the  wheat  might  b^  a  credit  to  the  dofefJ- 
dant,  like  the  deliver}'  of  a  large  sum  of  money  to  be  returmV. 
on  request.  And  under  such  a  declaration,  it  appears  the  plain" 
tiff  was  allowed  to  give  in  evidence  his  having  delivertd  il:^ 

»«  Cook  V.  Oxlev,  3  U.  &  E.  653. 


(1)  Tn  CISC  of  mutual  jiromiscs,  wlicrc  the  one  is  intended  to  be  tl»cr'»n- 
sideration  of  tlie  othcv,  it  is  well  .sfttkdthat  the  promises  must  bestntfi 
to  have  been  made  at  the  same  time  ;  otherwise  the  one  antecedently  r»a' i^" 
will  be  without  consideration,  and  consequently  not  sufficient  to  sii])p<'^ 
the  other.  Therefore  where  ii8suni])bit  was  brought  for  a  breach  of  acon- 
tract  to  deliver  stock,  and  tJie  tlcclaration  alleged  that  in  consideration  If^' 
the  plaintiff  had  at  Uic  defenda'il's  request,  jTi-oniiscd  to  perform  all  things 
on  his  part,  &c.  tlic  defendant  afterwards^  to  ivit^  on  the  tame  day, pro^nistd, 
8tc.  the  couii:  held  tliat  there  was  no  consHleration  for  the  promise :  ilia' 
the  declaration  to  suppoii;  an  action  should  have  alleged  that  the  pi^- 
miscs  were  concuiTent.     Livingston  v.  tiogers.  1  Caincs.  Rep.  583. 
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'ipat  to  thLC  diifnndant,  that  he  might  deliver  the  same  to  J.  S. 
H  Mhom  tho  plaiuti^Fwag  iudebted  in  so  many  quarters  c.  The 
i'Ument  ui  this  case  appears  however  to  have  been  reversed  iu 

t*  Kvcbequer  *",  (houi^h  perhaps  erroneously  &.  The  delivery 
■  i  a  itumof  money  on  loan  to  be  repaid  on  request  is  clearly  a 
.  ood  coQsideradou '^.  P>ut  if  8  man  deliver  up  to  J.  S.  a  baa; 
M  Jiled,  with  money,  and  the  defciulant  promise  to  deliver  it  upon 
"♦•iuest,  ill  case  of  the  non-delivery  of  it,  no  declaration  in  as- 
sumpsit van  be  framwi  upon  such  a  consideration  and  promise, 
Ihj  defendant  having  no  beiielit  by  it;  nor  could  J.  S.  ufce  or 
•^^ploy  the  money,  so  that  he  has  only  a  charge  imposed  upon 
''i!ii».  (I) 

»  Riches  V.  Brlr^s,  Yelv.  4-  f//.  P  Ych.  50. 

Game  1?.  Ilarvie,  Yclv.  50.  2  Vent.  'iJ.  S.  V.  »  Yelv.  50. 


{,\)  \  promise  lo  paydamajjes  for  the  detention  of  money  beyond  the 

amount  detained,  is  a  nudum  pactum.    Therefore,  the  dcft^ndajit  had  sold 

property  to  a  greater  amount  than  he  ought,  hy  the  sum  of  251  dollars,  and 

ilu-  declaration  :dlegt;d  tliat  thereby  lie  became  liable  to  refund  to  tlie  plaintiff 

Mk;  said  sum  of  251  dollars,  together  vvitli  damages  for  tl^e  unjust  proceed- 

ii'iiT;  antl  being  so  liable,  be  promised  to  pay  the  phiintilf  the  said  sura  of 

^'51  dollars  so  unjxistly  collected  and  detabied  ;  and  also  that  he  wpuldpay 

^•1  tlu  plwutiff  sucli  fuither  sum  in  addition,  to  compensate  the  pluintiil' 

^'»r  the  damages  wliich  he  sustained  by  reason,  &.c.  as  he  reasonably  theit*- 

it>i*dcs<-ncd  to  have  for  the  same,  &.c.     TJic-Court  were  of  opinion  that  the 

jn'oniise  as  to  tlie  dama^^es  was  without  consideration  ;  but  tliat  it  was  good 

ai  lo  the  surplus  money.     Phcttcplace  v.  Stcere.  2  John.  Rep.  442. 

In  an  action  of  assumpsit  the  declaration  stated  tliattlie  plaintaff  and  V. 

M'\  \V.  were  joint  owners  of  a  certain  vessel  y^d  cargo,  tlien  on  a  distai^t 

^''Vi^l^e,  and  were  jointly  interested  in  her  eamings  and  tlie  profits  of  die 

vo.ajre^  of  which  vessel  W.  was  also  master,  and  died  during  the  voyage; 

*ivi  that  lifter  the  death  of  W.,  tlie  defendajit,  hi  consideration  that  theplain- 

titl  had  undertaken  and  promised  to  the  defendant  tliat  he,  the  defendaiit, 

-Iv)i lid  receive  fixim  tl^e  plaiiUiff  the  eflects  of  W.  in  the  vessel  and  cai-nings, 

«» like  manner  as  W.  was  entitled  to  receive  them,  accordii-g  to  the  agi*ec- 

nient  amoi)^  the  ouiiers.  And  mconiiJerati on  that  the  plainlitf  had  a,.^'ieed 

^ith  the  defe^Kiant  to  account  with  tlie  defendant  for  the  said  vessel,  her 

(iiniiags,  protits,  aud  losses,  in  like  manner  as  he  was  bound  to  do  to  AY., 

^^»t-' iVft-ntUnt  undertook  and  pioiiii.sed  to  pay  to  the  piaintiJ^any  demands 

^Incli  Uie  plaintiff  had  against  the  sliare  of  W.  in  the  veascl     And  the  de- 

^■^  ^Yuvlou  further  stated  a  certain  debt  duc^rnmi  \Y.  to  the  plaintiff,  and 

»^ciTcd  th^t  the  plaintiff  was  ready  to  perforn'.  his  part  of  the  agreement. 

''"'Icinun'er  it  was  held  that  no  siiiiicieiit  consideration  was  a^t  iovth  tor 

•»"•  mmise  of  tjie  defendant.     I'Uc  o:dy  couMderution  upon  wiiidi  tiu-  de^ 
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boarance  accordingly,  without  alleging  from  whom  the  dr- 
was  due  at  the  time  of  making  tli€  promise,  or  that  there  ^^.- 
any  person  then  liable  to  pay  it,  or  to' whom  the  plaintiff  gare  &.} 
of  payment ;  on  a  special  demurrer  for  these  causes,  the  declan!. 
tion  was  holden  bad,  on  the  ground  of  its  not  disclosing  ai;> 
legal  and  suflkient  consideration  for  the  supposed  pronii^'^ 
It  seems  that  the  plaintiff  in  such  case  should  shew  that  there  w  t 
a  fund  which  could  be  the  object  of  suit,  or  at  any  rate  t!  u: 
Some  person  in  rerum  naiurd  was  liable  to  be  sued  by  hin  . 
otherwise  there  does  not  appear  to  be  any  right  capable  of  sl^- 
pension,  or  forbearance  of  a  right  which  may  be  effectually  v^-- 
forced  n.  So,  it  has  been  decided  that  a  declaration  on  a  pro- 
mise, in  consideration  that  the  plaintiff  would  forbear  suit  uiii'. 
the  defendant  had  taken  out  letters  of  administration,  is  not  sui. 
iicient ;  because  it  did  not  appear  that  the  party  was  liable  be- 
fore administration  was  taken  out.  This  case  has  since  hoch 
recognized  as  rightly  determined ;  for  a  forbearance  of  an  uiu 
founded  suit  is  no  forbearance  ®.  But  after  verdict,  the  court 
will  not  arrest  the  judgment,  on  the  ground  of  the- declaration, 
not  stating  to  whom  the  forbearance  was,  if  that  appear  by  ne. 
cessnry  intendment  p. 
[*54]  *lt  has  been  supposed  that  the  rule  requiring  either  a  benr6t 

Merc  mo-  ^q  ^he  defendant  or  detriment  to  the  plaintiff,  to  constitute  a 
tion,  not     good  consideration,  is  too  narrow,  and  that  a  moral  obligation 
bufficient  js  sufficient  consideration  for  an  express  promise  ^  ;  but  it  se^m^ 
that  although  an  express  promise  may  revive,  and  be  supported 
by  a  consideration  originally  sufficient  at  law,  where  the  remed} 
upon  the  original  promise  has  been  taken  away  ;  an  express  pro- 
mise cannot  be  supported  by  a  mere  moral  obligation,  which 
could  never  have  been  enforced  at  law "". 
Consider-       The  consideration  must  be  coextensive  with  the  promise,  un. 
m*^^  be     ^^^^  some  fact  appear  to  warrant  the  extension  of  it;  as  if  a  per. 
coexten-    son  be  liable  in  a  representative  character  to  pay  a  sum  of  mo- 
nrrmiul     "^^?  ^^^  "^  Consideration  of  forbearance  make  a  promise  to  pay 
it  on  his  own  account ;  in  which  case,  this  consideration  bciu;; 
stated,  is  suf&cient  to  support  a  declaration  against  him  on  his 
^***^,  in  his  own  right.     But  if  no  sufficient  consideration 
\V1  »     f}^  support  an  action  against  the  defendant  in  his  private 
tlie  plaintiff*  ***®  declaration  cannot  be  supported  ;  as  if  the  dec  la- 

t.ll2lt.  he  SliCCf) 

f        .t     •^^'  Ashbumham,  4  East  455.    1  Smith,  188.  S.  C. 
livcs:thatD       ,        ,  ,     «      ^.«    ^«        .^j        ^,     ,   «      ^.  . 

,  r  «.  Langdale,  Sty.  248.  4  East  464.    P  Marshall «.  Birkcnsbaw* 

^^  V  q  Cowp.  290.  r  3  B.  &  P.  251.  NotU. 


promise* 
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iHtion  be  to  pay  upon  request,  what  the  defendant  was  liable  to 
j»".v  upon  request  before  in  another  right,  and  he  appciir  to  de- 
rive no  advantage  or  convenience,  as  a  consideration  for  making 
hiinself  personally  liable.  Therefore  where  <he  declaration 
^jRted  that  an  award  was  made  as^alnst  the  defendant's  intestate-, 
who  died  possessed  of  effects  sullicient  to  pay  the  money  award- 
<»dy  ^Thereupon  adminisffation  was  granted  to  the  defendant, 
iiici  the  money  being  nnpaid,  she  as  administratrix  became  liable 
to  pay,  and  being  so  liable  promised  to  pay  it  :  after  judgment 
for  the  plaintiff,  it  was  reversed  on  a  writ  of  error  in  the  Ex- 
<'!icquer  Chamber,  because  *no  sullicient  consideration  was  al-  L  ^^j 
ici^ed  for  this  promise,  to  bind  the  defendant  personally  ;  and 
the  judgment  in  the  Exchequer  Chamber  was  affirmed  on  a  writ 
of  error  in  the  House  of  Lords".  The  circumstance  of  such  a 
^iromise  being,  or  being  supposed  to  be  in  writing,  makes  no 
dillerrnce'. 

Considerations  are  either  executor  if  or  executed  ;  that  is,  of  consi- 
thcy  are  either  of  something  to  be  done  or  executed  in  future,  der. .  ^)ns 
<»r  f>T  something  already  executed  and  past.     It  is  said,  by  the  r\,^execu- 

author  of  a  work  of  much  and  well  deserved  celebrity «»   that  in  ^^^  J  ^"- 

current 
the  case  of  mutual  promises,  that  is,  where  the  defendant's  pro-  unj  conti- 

mi«  is  in  consideration  of  another  promise  made  by  the  plain,  "^^ff- 

tiff,  this  is  a  third  species  of  consideration  ;  but  it  ^eems  to 

*  - 

come  within  the  second  of  those  first-mentioned.  The  promise 
itself  being  already  made  is  an  executed  consideration  ;  and  al- 
though the  thing  which  the  plaintiff  has  promised  to  perform 
may  be  anexecuted  or  executory,  that  is  no  matter ;  for  the  pro- 
mise to  do  the  thing,  and  not  the  performance  of  the  thing  itself 
is,  hi  such  case,  the  consideration  for  the  promise  of  the  plain- 
tiff. It  is  immaterial  whether  the  plaintift'^s  promise  be  per- 
formed or  not ;  and  it  is  therefore  unnecessary  to  aver  the  per- 
formance of  it,  as  will  be  fully  seen  hereafter.  Another  author 
of  much  merit  V  gives  this,  supposed  to  be  a  third  species  of  con- 
siderations, the  name  of  concurrent  considerations  ;  but  it  is 
conceived  every  consideration  must  be  concurrent  w  ith  the  pro- 
mise^.   (I)    It  has  also  been  suggested  by  the  same  author, 

•  Rann  «.  Hughes,  7  D.  &  E.  350.  7  Bro.  P.  C.  SS^.  S  C.  t  Id.  And 

M:e  1  Saund.  211.  note  2.        "  Tid.  3rO.         ^  Chit.  296.  >*  Ante  50. 


(1)  So  it  was  held  ill  Livingston  r.  llotjcrs.     1  Caincs  Rep.  583.  cited 
ante  p.  51  note. 
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[♦56]  that  there  is  2l  fourth  species  of  *considcrations,  which  he  calN 
continuing^  as,  in  the  case  of  contracts  between  landlord  and 
tenant ;  but  it  is  apprehended  that  these  are  either  executory  or 
executed,  like  any  other  considerations.  The  averment  of  the 
duration  of  the  tenancy  is  only  to  shew  how  long  the  prontiu 

remained  in  force. 
Conside-        It  seems  to  have  been  held  that  the  husband  may  declarf' 
Sfferent''  *^®"^'  ^P^°  a  promise  made  to  him  to  pay  debts  due  to  his  wiff 
righu."      as  executrix,  and  in  her  own  right  whilst  she  was  sole,  in  coiu 
sideration  of  forbearance,  and  of  other  goods  delivered  :   for  ii 
is  but  part  of  the  consideration  of  the  promise  that  arose  to  tbt 
wife,  and  the  other  part,  namely  the  delivery  of  the  wares,  aud 
the  forbearance  to  sue,  are  considerations  by  the  husband  only  -. 
Hence  it  appears,  that  if  there  be  two  separate  consideration- 
for  one  joint  promise,  which  considerations  are  in  differeiu 
rights,  the  plaintiff  may  bring  an  action  in  either  right  upon 
either  of  the  considerations,  and  declkrc  accordingly.     But  thr 
doctrine  of  this  case  seems  questionable. 
Allega.  It  has  been  frequently  held  that  where  there  are  divers  con^'. 

lion  of  too  derations  alleged  by  the  plaintiff,  and  some  arc  frivolous  ami 
STfew'    void  ;  yet  if  any  of  them  be  good,  and  that  which  is  good  be 
conside-     proved,  he  shall  recover  y.     If  one  of  them  be  sufficient,  thoo^h 
'***''"*'      the  other  be  insufficient,  in  matter  or  form,  yet  the  one  beiu^- 
sufficient  it  is  well  enough  \      So,  if  only  one  consideration  be 
alleged,   and  any  part  of  it  be  good  and  sufficient,  where  ii  is 
P^.^n      dcvisible^     But  if  two  good  considerations  *be  alleged,  and 
^       ^      one  of  them  be  incapable  of  proof,  or  found  false  by  the  jury, 
the  action  fails »».     So,  if  one  of  several  considerations  be  illegal, 
though  joine<l  with  another  consideration  which  is  good  c.     A 
fortiori v/here  part  of  one  entire  consideration  is  illegal  and  void, 
the  plaintiff  cannot  recover  d.     The  difference  is  between  consi- 
derations which  arc  illegal,  and  such  as  are  frivolous  ;  the  lat- 
ter will  not  vitiate  a  good  consideration,  but  it  seems  that  the 
former  will «.      On  the  other  hand,  if  the  plaintiff  declare  that 
in  consideration  of  one  thing,  the  defendant  promised,  &c.  and 

X  Lee  V.  Mynne,  Cro.  Jac.  110.  Sed.  qu  ?  >'  Bradbum  «.  Bradburr.. 

Cro.  Eliz.  149.  *  Coulthurst  v  Cr.rr,  Id,  848.  •  Tisclalc's  ca-.. 

Cro.  Eliz.  759.  Crisp  v.  Gamei,  Cro.  Jac.  128.  ^  Coulston  t.  Carr. 

Cro.  EUz.  848.     Rawson  t,.  Brown,   4  Leon.  3.  ^  FeadicrstODc  t 

Hutchinson,  Cro.  Eliz.  199.  *^  Morris  v.  Chapman,  T.  Jon.  2^ 

c  1  Sid.  38, 


tl 
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:  he  jury  find  that  the  promise  was  made  in  consideration  of  that 
fhing  and  another,  the  action  must  failf.  Assumpsit  being  an 
action  on  the  case,  the  plaintiff  ought  not  to  vary  from  his  case^ 
and  if  a:  promise  be  grounded  on  two  considerations,  but  the 
plaintiff  declares  upon  one  only,  he  shall  never  have  judg- 
ments.  (1) 

Bat  there  is  this  distinction,  that  if  the  declaration  be  for  a  Distiiic- 

misfeaztsnce  in  the  performance  of  a  contract,  it  is  good  without  tioii  in  de- 

cliirincior 
stating  any  consideration  for  it  ;  although  if  it  be  for  a  mere  niisfia- 

iionfeazancej  it  is  not^.     Therefore  where  the  plaintiff,  in  the  zance,^d 
lirst  count  of  his  declaration,  stated  a  retainer  of  the  defendant,  "^^ance' 
a   builder,  to  do  all  the  works  requisite  to  certain  buildings^ 
^  ithiD  a  certain  time,  but  that  he  did  not  complete  them  within 
that    time,  and  permitted  the  buildings  to  remain  uncovered^ 
\v hereby  they  became  damaged  ;  and  the  second  count  stated  a 
retainer  of  the  defendant  to  do  the  *  works,  and  to  use  such  part  r*58"| 
of  the  old  materials  as  were  fit,  and  averred  that  although  parts 
f  such  materials  were  fit,  the  defendant  wrongfully  and  inju- 
Tvously  used  and  applied  about  the  works  other  materials,  where- 
by the  plaintiffs  were  put  to  an  unnecessary  expense,  it  was  held 
ou  demurrer  to  these  two  counts,  that  the  second  of  them  might 
bo  maintained,  as  it  appeared  that  the  defendant  entered  upon 

r  King  v,  Robinson,  Cro.  EUz.  79.  |?  Simms  v.  Westcot,  1  Leon. 

r>rx}.  Cpo.  Eliz.  147.  S.  C.  »» Year  book,  11  H.  4.  33.  a.  Coggs  v.  Bai- 

nxird,  2  Id.  Baym.  909. 


Cl)  If  two  considerations  both  of  which  are  good  be  alleged  as  the  gi'ound- 
work  of  an  agreement  in  writing,  both  must  be  proved  as  laid,  tliough  the 
agreement  states  the  promise  to  be  for  value  received.  Therefore,  where 
tlie  declaration  was  on  a  special  agreement,  wliereby  tlie  defendant  in  con- 
•^ideration  of  ahorse  and  divers  goods  and  merchandizes,  promised  to  de- 
liver tbe  plaintiffyor  -oalue  received  fort}' dollars  worth  of  merchandizes,  the 
ronrt  held  tliat  the  proof  of  the  sale  of  the  horse  only,  did  not  support  the 
d«!claration,  though  the  written  afi^emcnt  stated  the  promise  to  be  for 
value  received.     Lansing  v.  M'Killip,  3  Caines  Rep.  286. 

If  part  of  a  promise  laid  in  a  count  of  a  declaration  be  for  a  ^ood  consi- 
<lcration  and  valid,  and  another  part  be  without  consideration,  tlie  court 
V  ill  support  the  declaration  as  to  tlie  valid  consideration  ;  and  after  verdict 
will  intend  tliat  die  juty  assessed  damages  on  tiiat  part  wliich  was  good,  and 
not  on  the  other.  Phctteplace  v.  Stecre.  2  .foJm  T?ep.  44-2  cited  imte  p. 
jl.  note.  Sec  also  Steele  v.  AVcstcrn.  TnliLid  Lock  Navigation  Company. 
2John.  Kcp.281 
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the  work,  and  was  guilty  of  a.  misfeazance  in  the  pcrfomianrp  c 
it.     But  that  the  first  count  could  not  be  supported,  no  cou^.- 
deration  being  stated  in  that  count,  nor  any  custom  of  the  reali 
or  legal  obligation,   to  compel  the  defendant  to  perform  th- 
work  ;  and  that  count  being  merely  for  a  nonfeazance^  withoi 
stating  that  the  defendant  entered  upon  the  work.      It  was  \\ . 
deed  alleged  that  he  did  not  finish  the  work,  from  which  it  m  . 
argued  that  the  court  might  infer  that  he  had  begun  it  ;  but  i 
was  held  that  as  that  was  the  gist  of  the  action,  it  should  h.)v- 
been  stated  expressly.     It  was  also  contended  that  it  was  n  •• 
necessary  to  allege  that  the  defendant  was  employed  to  perforn 
the  work  for  hire  and  reward^  it  being  stated  that  he  was  rr . 
tained;  but  it  was  answered  by  the  court  that  it  should  r\. 
pressly  appear  that  there  was  a  consideration  for  it,  and  tb» 
word  "  retained"  did  not  necessarily  shew  that  there  was  a  con- 
sideration *•.   (1) 

Defective       Where  a  consideration  is  necessary  to  be  alleged,  and  it  is  un. 

statement  truly  stated,  or  only  one  of  several  good  considerations  be  a!. 

deration     ^^S^^5  ^^  ^^  ground  of  nonsuit  J  ;  and  where  there  appears  to  ho 

when  fa-    no  legal  and  suiBcient  consideration  on  the  face  of  the  declam- 

tal. 

r*59l      **o"S  ^^'^  *^®  *consideration  is  not  sufficiently  alleged',  it  may 

be  taken  advantage  of  either  on  a  demurrer  "^,  motion  in  arrr s! 

«  Elsee  V,  Gatward,  5  D.  &  E.  143.  J  Cro.  Eliz.  79.     147.  3  D,  !s 

E.  67.  ^  1  Vent  159.  1  Cro.  EUz.  Sm.  »  1  Vent.  9,  4 

East.  455. 


(1)  So  in  an  action  brought  against  an  attorney,  tJie  declaration  stated  that 
the  plaintiff  by  the  advice  of  the  defendant,  who  was  an  attorney  at  Liu , 
he  commenced  an  action  against  one  A.  B.  and  tlien  and  there  employtii 
the  defendant  to  prosecute  the  said  suit  to  judgment,  who  in  consideraU<n 
tliereof,  undertook  to  conduct  the  same  to  tlic  best  of  his  skill  and  jud.:;- 
mcnt  :  yet  tlie  defendant  neglected  to  do  liis  duty,  as  an  attorney,  bj-  tiol- 
jng  to  filea  declai-ation  &c.  and  it  was  objected  tliat  the  promise  was  witli- 
out  consideration,  but  the  court  were  of  opinion  that  the  allegation,  that 
the  plaintiff  then  and  tliere  employed  tlie  defendant  as  an  attorney,  vas 
tantamomit  to  stating,  tliat  the  plaintiff  was  bound  to  pay  him  for  what  Ih? 
had  undertaken  to  perform  :  but  that  the  most  complete  answer  was  tiwi 
the  defendant  undertook  to  conduct  the  suit,  and  in  bis  management  of  it  was 
guilty  of  gross  neglect ;  and  after  imdertaking  the  suit  it  was  not  compe- 
tent for  him  to  allege  a  want  of  consideration.  Stephens  «.  TiVTjite.  2 
Wash.  Rep.  203. 
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^'f  judgment",  or  writ  of  errors      But  in  general,  a  defective 
"tatemeHt  of  a  consideration  is  cured  by  verdict  p.  (1) 

WTiere  several  facts  are  mentioned  in  the  declaration  pre-  Where 
1  ious  to  the  statement  of  the  promise,  one  only  of  which  facts  Proper  to 
I  oListitutes  the  consideration  on  which  the  promise  is  founded,  conskle- 
it  must  b«  expressly  stated  that  in  consideration  of  that  parti-  JJ^^^^rM 
i  ular  fact,  the  defendant  promised,  instead  of  saying  generally,  &c. 
^*   in    consideration  thereof,"  or  "  consideration  of  the  pre- 
mises,'* or  the  like,  he  promised;  which  may  either  refer  to  all 
the  facts  previously  mentioned,  or  to  one  of  them  which  was 
not  intended.     Therefore  where  the  plaintiff  declared  that  the 
rlefcodant^s  brother,  being  indebted  to  him  in  a  certain  sum,  and 
lying  in  extremis^  called  to  the  defendant,  whom  he  had  made 
his  executor,  requesting  him  to  pay  that  sum  to  the  plaintiff, 
ill  a  certain  time  after  his,  the  brother's,  death,  and  the  defen- 
dant in  consideration' thereof  promised;  on  a  special  verdict 
fiud'tng  all  the  above  facts,  it  was  the  opinion  of  the  whole  court 
that  the  declaration  was  insufficient,  because  it  was  not  said  that 
iu  consideration  that  the  defendant's  brother  made  the  defendant 
his  executor,  &c,q    But  where  the  consideration  of  the  promise 
i-onsisls  of  several  facts,  which  it  would  be  inconvenient  to  state 
ill  one  sentence »",  it  is  usual  in  declaring  in  this  form  of  action, 
tirst,  to  state  those  facts,  in  their  proper  order,  with  as  much 
cipamess  and  precision  as  *possible,  and  then  to  say,  '*  in  con-      r*60"l 
'^tderation  of  the  premises,"  the  defendant  promised,  &c.  refer- 
ring to  the  facts  previously  stated,  as  constituting  the  conside- 
ration of  the  promise;  which  is  certainly  good*. 

And  where  the  plaintiff  declares  on  a  special  agreement  which  »  j^  ^,qj,_ 
is  intricate  in  its  terms,  so  that  it  is  doubtful  what  is  the  true  sideration 
ronstruction  of  it,  or  what  part  is  to  be  performed  by  the  plain-  tiff  pro^" 
tiff  and  what  by  the  defendant;  or  it  contains  many  stipula-  mised  to 
tions  on  both  sides,  some  of  which  form  either  the  considera.  aeree- 
tion  for  the  defendant's  performance,  or  conditions  precedent  mcnt.'* 

n  Id.  159.  7  a  &  E.  348.         o  Cro.  Eliz.  170.  P  Sty.  304.  4  East. 

4€4  2  B.  &  P.  265.  a  Palmer  v.  Waddington,  3  Leon.  129. 

,  See  Cro.  Eliz.  847.  Ante  31.  *  Lamplcigh  v.  Braithwait,  Hob. 

105,6. 


(1)  Sc     nte  p,  57.    The  cases  of  Lansing  v.  M'Killip.  3  Caines.  Rep. 
286.  Fhetteplacev.  Steere.    2  John.  Rep.  44?. 
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io  the  plaintiff's  right  to  call  upon  him  for  non-performance  : 
and  others,  on  which  the  defendant  is  charged,  are  numerous, 
or  conditional  and  complicated;  it  is  usual  first  to  set  out  iW- 
whole  agreement,  or  such  part  of  it  as  is  material  and  rele\^u?» 
in  the  terms  in  which  it  was  made,  or  according  to  what  is  con- 
ceived to  be  its  legal  effect,  and  then  to  proceed  to  say,  ^'  in 
consideration  of  the  plaintiff's  promise  to  perform  his  part  it' 
the  agreement,  the  defendant  promised  to  perform  his  ;"  whic* 
is,  without  doubt,  sufficiently  certain*     So,  where  the  plainfiil. 
after  stating  the  agreement,  proceeded  to  say,  ''  And  wherti 
the  plaintiff  had  promised  to  perform  his  part,  and  the  defen- 
dant had  promised  to  perform  his,"  after  verdict  for  the  plain, 
tiff,  on  a  motion  in  arrest  of  judgment,  the  only  question  wa- 
whether  the  consideration  was  certainly  enough  laid,  or  not : 
and  the  declaration  was  adjudged  to  be  good,  and  sufficiemh 
certain  ^ 
[*01]  ^"  If  the  consideration  bo  executory,  the  declaration  ought  to 

Time  and  contain  the  time  and  place  when  and  where  it  arose,  and  itoutjhf 
place  ot  111  7  - 

comide-     to- be  averred  when  and  where  it  was  j)erformed  or  executeil". 

ration.  But  if  the  contract  be  stated  by  way  of  a  reciprocal  agreement, 
then  the  plaintiff  may  count,  that  in  consideration  he  had  pro. 
mised  to  do  a  thing  for  the  defendant,  the  defendant  promi'-ec' 
to  do  another  thing  for  him ;  and  there  the  declaration  need  no* 
contain  time  or  place  for  the  consideration,  or  state  that  it  wa* 
performed  or  executed  V.  And  though  an  executory  considt^- 
ration  be  not  stated  with  a  time  or  place,  yet  if  there  be  a  pro- 
per averment  that  it  was  executed,  and  the  defendant  plead  no}{ 
assumpsit^  he  cannot  afterwards  take  advantage  of  the  defect  in 
the  declaration  ^v;  and  if  there  be  no  such  averment  in  the  dr. 
rla ration,  and  the  defendant  plead  specially  that  the  considers, 
tion  was  not  executed,  the  plaintiff  may,  by  replying  the  exe- 
cution of  it  at  such  a  time  and  place,  cure  the  defect  in  his  do- 
ciaration.  So,  it  seeips,  if  the  declaration  state  a  consideration 
executed,  without  alleging  a  time  and  place  when  and  where  it 
was  executed^.  In  Brownlow,  the  case  is  compared  to  an  ac- 
tion on  an  award ;  where  if  the  declaration  do  not  state  the 
time  or  place  of  the  submission  or  award,  and  the  defendant 
pleads  that  the  parties  did  not  enter  into  the  submission,  or  that 

'  i:rncly  «.  ralklaud,  llartlr.  103.  «  Sexton  v.  Miles,  Salk.  2:? 

r  Ante  55.  '^Holcvoft  v.  French,  2  Bro\n\l.  lor.  «  /-/• 
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iic  arbitrators  made  no  award,  the  plaintiff  may  reply  that  the 

.binission  or  arbitrament  was  made  at  such  a  time  and  places^. 

It  is  U8ual  instating  the  consideration,  in  all  cases  in  assump,. 

li ,  t  o  allege  it  to  have  been,  at  the  ^defendant's  special  jnstance      [*62] 

ltd  request.     But  this  does  not  appear  to  be  necessary  where  Where 
^  '  *  ,         "^  conside- 

'te  plaintiff  declares  upon  an  executory  consideration,  although  ration 
r  is   in  general  so,  where  the  consideration  declared  upon  is  "^ed  not 
\(^^utccL     The  reason  is,  that  a  request  is  implied  in  the  case  at  re- 
f  a  promise  upon  an  executory  consideration  ;  as,  if  I  promise  4"^^*- 
1  nan  to  do  any  thing  for  him,  or  pay  him  so  much,  if  he  will 
^Miild  a  house  for  me,  my  very  promise  implies  a  request  to  him 
'«>  build  the  house,  and  therefore  he  may  be  said  to  have  built 
>r  di  my  request.    But  if  the  consideration  be  executed  and  past 
•♦'fore  the  making  of  the  promise,  unless  it  be  alleged  to  have 
.»*^n  at  the  instance  or  request  of  the  defendant,  non  constat  that 
It  was  not  done  of  the  plaintiff's  own  accord,  and  without  the 
iiofenciaiit's  order  or  desire;  in  which  case  it  is  no  good  consi. 
ileration  for  a  subsequent  promise*.  (I) 

Where  the  plaintiff  declared  upon  a  consideration  that  he,  at  consj^e- 
(he  instance  of  kimselL  had  taken  pains  to  reconcile  differences  ration  at 
•H'tween  J.  S.  and  others,  it  was  moved  in  arrest  of  judgment  instance  * 
that  the  consideration  was  not  sufficiently  set  forth  in  the  de.  bad. 
(  Uration ;  first,  because  the  consideration  appeared  to  be  exe. 
( uted ;  secondly,  because.it  was  not  stated  what  pains  the  plain. 
tltr  had  taken,  so  that  it  could  not  be  known  whether  they  were 
ullicieot;  and  thirdly,  because  the  other  parties  to  the  differ. 
< »( OS  were  not  named.     As  to  the  first  objection,  Glyn,  C.  J. 
"hscrved,  that  there  appeared  to  be  no  more  than  a  voluntary 
« curtesy,  which  is  no  consideration  for  a  promise.  But  the  two 
ia>t  objections  were  over.ruled^  without  observation^. 

*  With  respect  to  the  first  of  the  above  objections,  there  is  this  r*63'] 
^HlTcrence ;  that  a  mere  voluntary  courtesy  is  not  a  sufticieut  ^  j  r 
^'tmsideration  to  support  a  promise,  but  if  an  act  of  courtesy  be  dant's  re- 
ino\od  by  a  suit  or  request  of  the  party  making  the  promise,  it  ^^^*^*ne, 
>^iU  be  sufficient;  for  the  promise  is  not  in  that  case  Tiuc/^in  cessar>'to 
p^Klum^  but  coupled  to  the  consideration  by  the  request,  and  ^     ^^" 

>  Kolcroft  V.  French,  2  Brownl.  137.  ^  See  1  Saund.  26^1,  n.  1. 

Hard  ress  v,  Pioud,  Sty.  465. 


(1)  See  ante  p.  51.  note  the  cases  cited. 
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the  service  of  the  plaintiff  procured  by  it:  thus,  if  the  promif? 

be  made  in  consideration  of  the  plaintiff's  having  bailed  a  panv, 

without  saying  at  the  defendant's  request,  it  is  not  sufficleDt: 

although  it  is  otherwise  if  it  be  stated,  at  bis  request**.     So 

where  the  consideration  was  stated  to  have  been  that  the  plain. 

tiff  had  used  great  pains,  and  expended  great  sums  about  tbr 

suits  and  affairs  of  the  defendant's  wife,  without  saying  at  hi^ 

request,  it  was  holden  that  the  consideration  was  wot  suflRcimt. 

ly  stated ;  though  in  that  case,  there  were  other  objections  to 

the  consideration,  riz.  that  it  was  against  law,  being  in  favour 

of  maintenance;  and  uncertain,  for  not  shewing  what  suits,  kc. 

and  between  what  persons,  or  at  least  naming  some  or  other  of 

the  parties  concerned  in  them«. 

Where  There  is  also  this  difference,  between  a  promise  on  a  consi- 

consKie-    ^oration  executory,  and  executed,  that  if  the  consideration  bf 
ration  tra-  - '  ' 

vcrsable.  executory,  as,  that  A.  shall  serve  B.  for  a  year,  or  that  he  zcitl 
deliver  goods,  and  performance  be  alleged^  the  defendant  roar 
traverse  the  performance;  because  it  is  in  fact* distinct  from  the 
promise,  though  they  must  concur  to  support  the  action ;  but 
if  the  consideration  be  executed,  as,  <hat  A.  had  served  B.  or 

[*64]  delivered  goods,  it  cannot  be  traversed  by  *itself ;  because  it  h 
coupled  with  the  promise,  and  if  it  were  not  in  fact  execute^?, 
the  promise  would  be  nudum  pactum^.  Hence  follows  tlie 
great  latitude  which  is  allowed  in  stating  the  consideration  iu 
indebitatus  assumpsit^  which  is  always  executed ;  and  it  should 
seem  that  the  same  latitude  would  be  allowab'^  in  declaring  up- 
on an  executed  consideration  by  way  of  special  assumpsiiy  wbe. 
ther  the  promise  be  express  or  implied,  the  same  reasons  ap- 
pearing equally  to  apply  to  both  case^,  namely,  that  the  consi- 
deration is  so  coupled  with  the  promise,  and  the  validity  of  the 
latter  depends  so  much  upon  the  execution  of  the  former,  that  it 
cannot  be  traversed  by  itself  ;*  as  such  a  traverse  would  be  but 
a  circuitous  mod^  of  denying  the  promise,  and  it  is  immaten\i 
whether  the  consideration  were  executed  if  there  were  no  valid 
promise  to  perform  it;  though  the  denial  of  the  promise  does 
not  necessarily  involve  the  execution  of  the  consideration,  where 
it  is  executory  <^. 

b  Hiuit  «.  Bate,  Dy.  272.  a.  pi.  31.     1  Saund.  264.  n.  1.  «  Oncl/s 

ca^e,  Dy.  355.  h.pl.  38, 9.  ^  Hob.  106.  Bui.  N.  P,  146.  e  Sexton 

V.  MUes,  1  Salk.  22. 
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Having  considered  the  rules  applicable  to  stating  considcra-  _  .  . 
iions  in  general,  it  remains  to  consider  the  statement  of  them  in  ofconsi- 
|»articular  actions  of  assnropsit.   In  relating  the  cases  m)on  this  ^"auoiis. 
subject,  it  is  proposed  iirst  to  notice  those  determined  on  the 
mode  of  stating  such  considerations  as  respect  the  person  ;  2dlyj, 
such  as  respect  personal  property  ;  and  lastly,  such  as  respect 
real  property;  which  division  is  suggested  by  the  precedents, 
and   conTeiiient  for  research.     First,  of  the  mode  of  stating 
^uch  considerations  as  respect  the  person;  *and  particularly  of      [*65l 
roiisideratious  of  forbearance  to  sue,  and  the  like,  about  which 
rhere  is  by  far  the  most  numerous  class  of  cases  in  the  books  ; 
though  under  considerations  of  this  nature,  may  be  included 
the  doing,  or  forbearing  to  do,  any  other  particular  acts  ;  and 
also  considerations  of  indemnity,  marriage,  and  service. 

Where  the  plaintiff  declared  in  assumpsit,  that  in  considera.  |r  i  •  *jir 
tioa  lie  would  give  day  of  payment,  the: defendant  promised,  uW^ifor- 
&:c.  it  was  adjudged  that  no  suiTicient  consideration  was  alleg.     aj'-gn* 
ed  ;   it  not  being  stated  that  the  plaintiff  had  given  day  of  pay- 
ment. But  if  the  consideration  biid  been  alleged  thus,  "  whereas 
the  party  was  indebted,"  &c..that  would  have  been  good,  with. 
t>ut  more ;  for  that  in  itself  implies  that  day  of  payment  had 
been  given  ^ 

Accordingly,  where  the  plaintiff  declared  in  assumpsit  that  Need  not 
one  J.  S.  was  indebted  to  him  in  so  much,  for  work,-  &c.  ^.nd  ^^j|  *^^j.* 
died  intestate,  whereupon  the  defendant  administered  to  his  ef.  towhQm>' 
fects  ;  «nd  that  he  promised  that  if  the  plaintiff  would  forbear 
(ill  such  a  time,  he  would  pay  him  ;  shewing  that  he  did  forbear, 
&v^  after  verdict,  it  was  objected  that  the  consideration  was  un. 
certainly  stated,  because  it  was  that  the  plaintiff  would  forbear 
generally,  without  shewing  how,  or  what,  or  to  whom.     But 
this  objection  Iras  disallowed ;  for  it  sliall  be  intended  of  the 
debt,  which  is  the  subject  matter,  and  issue  shall  not  be  taken 
whether  he  forbore  or  not,  but  the  defendant  shftll  shew  how  he 
was  sued  s.(l) 

f  Anon.  Godb.  13.  pi,  20.  Jcnk.  292.  c.  37.  *emb.  cdntra.    e  Gartlncr's 
case,  2  HoL  Rep.  48a 

(1)  A  declaration  in  consideration  that  the  plaintiff  would  fovhcuv  gew- 
ralljt  is  good,  without  specifying  any  pailicular  time.  But  ti»e  plaintiff 
must  shew  that  he  forbore  a  reasonable  time.  Elting'  v.Vanderlyn.  4Jolm, 
T?^p.  237. 
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{j'^GGl  *We  may  remember,  that  in  declarations  of  this  nature,  tS 

Cause  of  cause  of  the  debt  need  not  be  shewn  K     Atid  it  seems  thai  v. 

debt,  or 

suit  general,  after  verdict,  H  shall  be  intended  that  there  was  cao- 

of  suit,  if  the  forbearance  be  of  legal  process  ;  therefore  wtipif 
an  attorney  declared  iti  assumpsit,  upon  a  promise  made  to  hiiru 
in  consideration  of  his  staying  the  prosecution  of  an  attarhmra 
of  privilege,  it  was  held  that  it  need  not  be  expressly  stated  thr 
there  was  cause  of  suit ;  for  the  promise  argues  it,  and  it  ^il 
be  presumed*. 
Forbear-        ^^^  ^^®^  **  appear  to  be  ttecessary  in  any  case,  though  no  k- 
ance  to      gal  process  be  instituted,  to  state  the  particulars  of  the  caus^  of 
venimt^'  *^^**®*^>  the  forbearttice  to  sue  on  which,  is  alleged  as  the  cons?, 
not  to  as-  deration  of  the  promise ;  therefore  where  the  plaintiff  stated  thf 
*'^'         consideration  to  be,  his  forb^rance  to  sue  the  defendant  upon 
a  statute,  conttiinittg  a  covenant  not  to  assign  certaht  land,  whkh 
had  been  broken  by  the  assignment  of  it,  it  was  luianimoosly 
agreed  that  the  plaintiff  need  not  shew  what  estate  was  cenvcr- 
ed,  or  by  what  conveyance  the  assignment  was  made ;  and  that 
the  consideration  was  sufficiently  stated,  the  assignment  beii>e 
admitted  by  the  promise  to  have  been  a  breach  of  the  covenant i. 
Where  the  declaration  in  assumpsit  against  an  executor  alkg- 
cxecufop    ^?  *^^**  *^  defendant's  testator  being  indebted  to  him  In  such 
for  testa-    a  sum,  in  consideration  the  plaintiff  would  forbear  to  sae  the 
^  ^  ^   '  defendant  until  he  had  execution  upon  such  a  judgment^  the  de. 
fendant  promised  to  pay  the  money  on  request,  after  he  bad 
[*67]      *obtained  execution ;   although   it  was  objected,  in  arrest  of 
judgment,  that  it  did  not  appear  how  the  testator  was  indebted, 
or  that  he  had  assets,  and  otherwise  there  was  no  cause  to  bind 
him,  the  objection  vras  over.ruled ;  for  although  if  the  action 
were  founded  on  the  debt,  the  plaintiff  would  be  obliged  to  show 
how  the  defendant  was  indebted,  it  is  not  so,  but  grounded  on 
his  own  special  promise ;  and  it  shall  be  intemied  that  he  was 
indebted,  as  otherwise  he  would  not  have  made  such  promise  ^. 
But  where  the  plaintiffs  declared  that  J.  S.  was  indebted  to  J. 
N.  in  j^lOO,  and  died,  and  that  the  defendant  administered 
goods  of  J,  S.  to  the  amount  of  ^100,  out  of  which  he  paid  jS40 
in  part  of  the  debt  to  J.  N.  who  assigned  the  residue  of  the  debt 
to  the  plaintiffs  ;  and  in  consideration  that  the  plaintiffs  would 

« 

•»Hob.  18.  Cpo.  Jac.  593,  4.   Ante  36,  7.  «  Bid  well  f .  Catton,  ITol). 

216.  1  Simpson  «.  Powell,  2  BiUs.  262.     £t  vide  ante  37. 

^  Davies  v.  Wamer,  Cro.  Jac.  593,  4. 
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-accept  the  ttefendant  as  their  debtor  for  the  residue,  the  dcfen. 
J  ant  promised  to  pay  it  to  them,  averring  that  they  accepted  him 
i>  %nch ;  the  declaration  was  held  bad,  because  it  did  not  state 
:iny  sufficient  consideration  to  charge  the  defendant  de  bonis 
i*ro}rrih\     Bnt  it  is  observed  by  Mr.  Serjeant  Williams,  in  one 
of  his  motes  npon  this  case,  that  if  the  promise  had  been  in  con. 
siderattoB  of  forbearance  by  the  assignee  of  the  debt  to  sue  the 
defendant,  that  would  have  been  a  good  consideration.  lie  ob- 
serves that  it  is  not  necessary,  where  an  executor  or  administra- 
tor is  charged  personally,  upon  his  promise  to  pay  the  debt  of 
X  lie  deceased,  to  aver  in  the  declaration  that  the  defendant  had 
a^^sets ;  though  where  he  is  charged  as  executor,  &c.  upon  a  pro. 
mise  made  by  him  in  his  representative  character,  it  is  other, 
uise™. 

**  Where  the  declaration  stated  that  the  defendant's  ancestor      [*68] 
became  bound  to  the  plaintiff  in  a  certain  sum,  and  afterwards  j^^^^ 
died,  and  lie  demanded  the  money  of  the  defendant,  being  his  ancestor's 
heir  ;  and  in  consideration  that  he  would  forbear  to  sue  for  a     "  * 
certain  time,  he  promised  to  pay  him ;  after  verdict  for  the 
plaintiff  on  non  assumpsit^  on  a  motion  in  arrest  of  judgment, 
the  court  were  against  the  plaintiff.     For  although  it  might  be 
intended  that  there  was  cause  of  action  if  the  contrary  did  not 
appear  1^,  yet  it  did  in  that  case  appear  that  the  plaintiff  had  no 
cause  of  action  ;  for  the  bond  could  not  be  intended  otherwise 
than  as  he  had  himself  stated  it,  and  it  appeared  that  the  ances. 
tor  only  was  bound.     This  case  is  reported  by  Saunders,  as 
well  as  Ventris**;  and  Mr.  Serjeant  Williams,  in  a  note  upon 
the  former  report,  seems  to  think,  that  if  the  declaration  had  aU       , 
leged  that  the  ancestor  had  bound  himself  and  his  heirs,  forbear, 
ance  w#ild  have  been  a  sufficient  consideration  to  support  the 
promise,  without  regard  to  whether  the  defendant  had  assets  or 
tiot  at  the  time ;  notwithstanding  the  case  in  Roll's  Abridge- 
ment to  the  contrary  p,  and  another  case  in  Croke's  Reports  n, 
which  shews  that  forbearance  to  prosecute  a  suit,  at  law  or  in 

» Forth  V.  Stanton,  1  Saund.  209.  ^Id.  210.  «.  1.  And  see  211.  n.  2. 
2  Saund.  137,  b,  c.  "  Sed.  vide  1  Vin.  Abr.  341.  pi.  21.  semb.  contra, 

o  Barber  v.  Fox,  1  Vent.  159.  2  Saund.  136,  137.  a,  b.  P  Lord 

f'rray's  case,  1  Rol.  Abr.  28.  pi.  57.  *«  Toolcy  r.  \rindhaTn,  fro. 

VXiz.  206. 
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To  take 

course, 

without 

saying 

legal 

course. 

[*69] 


To  for- 
bear 

goods. 


equity,  to  which  the  heir  is  not  liable,  will  not  support  an  a^. 
sumpsitr.  (1) 

Where  the  plaintiff  declared  that,  in  consideration  he  woctd 
forbear  to  take  his  course  for  certain  moneys,  the  defendant  pro. 
mised  to  pay  them,  it  was  objected  that  the  plaint  iff  did  not  s2}, 
his  legal  course.  But  *Roll,  C.  J.  held  the  consideration  cer. 
tainly  enough  set  forth,  though  the  language  of  it  was  not  so 
proper  as  it  might  have  been  *. 

And  where  the  declaration  stated  that  the  defendant  waspof. 
scssed  of  divers  goods  of  the  plaintiff,  and  that  in  consideration 
that  the  plaintiff  would  forbear  the  goods,  the  defendant  p^omi^ell 
to  deliver  them  in  six  months ;  it  was  objected  on  a  motion  ii 


r  2  Saund.  137.  a,  b. 


'King  tj.Wceden,  Sty.  264. 


(1)  In  assumpsit  the  declaration  stated  that  one  Z.  H.  deceased^  vu«ln 
his  lifetime,  indebted  to  the  plaiutiff's  intestate,  in  div^ers  sums  of  money; 
tliat  the  intestate  in  his  lifetime  was  about  to  sue  the  heirs  of  the  said  U. 
for  the  recovery  of  tlie  sums  due  him  ;  and  that  thereupon  the  defend:^; 
in  consideration  that  the  intestate,  ih  his  lifetime,  at  the  special  instance 
and  request  of  the  defendant,  would  forbear  to  prosecute  the  heirs  of  tfce 
said  H.,  of  which  the  defendant  in  right  of  his  wife  was  one ;  he,  the  dc- 
fendant,  undertook,  and  faitlifuUy  promised  the  intestate  in  bis  lifetime  and 
since,  to  wit,  on  the  1  May,  180r>  at.  Sec.  undertook  and  promised  ihe  pbis' 
tiffs,  as  administrators,  to  pay  tliem  the  several  sums  of  money  so  due  aiul 
owing  from  Uie  said  H.  in  his  lifetime  to  tlic  plaintiffs'  intestate  ;  that  the 
intestate  in  his  lifetime  confiding  in  tiie  said  promise.  Sec,  did  forbear  ti> 
prosecute,  &c.  for  two  years  and  longer,  and  hitlierto  buth  forborne  to  pit:- 
sccute,  &c.;  and  that  the  plaintiffs,  as  administrators,  since  the  death  ofth^ 
intestate,  liave  also  forborne  to  prosecute.  Sec.  It  was  moved  in  arrest  of 
judgment,  1.  That  the  promise  did  not  appear  to  be  in  writing,  and  it  \rai 
within  tlie  statute  of  frauds.  2.  That  tliere  ought  to  have  be«A  an  ave^ 
ment  that  the  defendant  bad  assets  fix)m  the  ancestor.  3.  Tliat  the  pn> 
mise  was  in  consideration  of  an  indefinite  forbearance,  wluch  was  bad.  But 
Uie  Court  held  that  Uiere  was  no  pretence  for  the  case  beuig  considert  d 
wtiiin  the  statute  of  frauds  j  that  tlie  promise  need  not  be  stated  to  be  k 
writing ;  but  it  will  be  presumed  after  verdict  to  have  been  proved  in  writ- 
ing. That  tlie  defendant  was  not  sued  as  heir,  and  the  question  of  assc!^ 
could  not  arise,  althou^i  by  statute  in  that  state,  heirs  were  liable  for  sim- 
ple contract  debts  of  their  ancestor ;  that  Uic  consideration  of  forbearance 
generally,  was  sufficient  wiUiout  setting  forth  a  specific  time ;  and  tliat, 
there  was  in  fact,  ui  tiie  present  case,  a  total  forbearance  for  a  long  time, 
which  brought  it  witliin  tiie  case  of  Majics  v,  Sidney.  Cro.  Jac.  683.  Elti^tf 
A-.  A'anderlyn.  4  John.  Hep.  237. 
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^  rrest  of  judgment,  first,  that  the  plaintiff  did  not  shew  what  time 
he  was  to  forbear,  as  he  might  be  to  forbear  but  a  quarter  pi 
111  hour,  and  although  it  was  alleged  that  he  forbore  six  months^ 
I  hat  wovld  not  help  the  consideration ;  secondly,  that  he  did 
not  shew  what  goods  they  were,  and  so  it  was  uncertain.  But 
the  court  held  the  declaration  to  be  well  enough  notwithstand- 
ing^ these  exceptions  ;  for  as  to  the  first,  it  was  implied  that  the 
plaintiff  was  to  forbear  six  months  ;  and  as  to  the  second,  it  was 
not  necessary  to  shew  what  the  goods  were,  because  the  action 
n  as  not  to  recover  them  in  specie,  but  damages '. 

Yet  where  the  consideration  is  the  discharge  of  the  defendant  In  consi- 
from  an  action,  the  plaintiff  ought  to  shew  that  the  ground  of  it  ^f^^^^ 
^vas  actionable,  as  well  as  that  the  consideration  was  a  perma-  qiiish- 
uont,  and  not  merely  a  temporary  discharge;  for  where  the  plain-  ^^^ 
titf  declared  in  assumpsit,  that  in  consideration  he  would  reliti. 
quish  such  a  suit,  the  defendant  promised,  &c.  and  alleged  that 
he  had  relinquished  it,  it  was  assigned  for  error  that  there  was 
not  any  sufficient  consideration  declared  *upon,  as  he  might  re.      r*7ol 
linquish  the  suit  one  day,  and  afterwards  begin  it  again,  and 
therefore  he  ought  to  have  shewn  that  he  had  not  merely  relin. 
quished,  but  completely  discharged  the  suit ;  and  he  ought  also 
to  hare  shewn  that  the  cause  Which  he  was  to  discharge  was  ac. 
tlonable  ;  and  for  both  these  reasons,  the  judgment  was  held  to 
be  erroneous,  and  was  accordingly  reversed  °. 

So,  where  the  plaintiff  in  assumpsit  declared  that  J.  S.  being  Accep- 
indebted  to  him  in  j£50,  gave  him  a  note  directed  to  the  defen.  ^'i^^  ?^ 
tlant,  requiring  him  to  pay  the  plaintiff  that  sum,  and  that  the  ant's  pro- 
defendant,  upon  view  of  such  note,  in  consideration  that  the  "^^^^J^,^ 
plaintiff  would  accept  of  his  promise  for  the  money,  and  stay  a  of  J.  S. 
fortnight  for  the  payment  of  it,  he  promised  to  pay  him ;  to 
which  the  defendant  demurred,  for  the  insufficiency  of  the  con. 
sideration,  it  being  nothing  of  trouble  or  prejudice  to  the  plain- 
tiff, or  benefit  to  the  defendant,  as  he  might  sue  his  debtor  in  the 
tncan  time ;  and  because  it  was  not  alleged  that  the  defendant 
was  indebted  to  J.  S.     And  for  these  reasons,  the  -opinion  of 
the  court  was  against  the  plaintiffs :  this  point  was  said  to  have 
been  adjudged  in  a  similar  manner,  in  a  previous  case  '^,     But 

«May  fn,  Alvares^  Cro.  Eliz.  387,  8.  JStvide  ante  38.        u  Ross  v  Moss, 
Cro.Eliz.  560.  ^  Clipsam  v.  Morris,  1  Vent.  9.  «'  Xewcomf n 

^.  Lee,  Styv  249. 
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if  the  declaration  had  been,  in  consideration  that  the  plainti^ 

I 

would  accept  the  defendant  for  his  debtor,  that  might  have  been 
good ;  for  it  would  have  been  an  implied  discharge  of  J.  S.  so 
that  if  the  plaintiff  had  afterwards  sued  him,  the  defmidaat  might 
have  had  an  action  ^.  ( I ) 
r*71]  *Where  the  plaintiff  declared,  that  he  and  one  J.  S.  were 

Delivery    bargaining  for  a  horse,  and  the  defendant  undertook  that  if  they 
at  such  a  agreed  on  the  price,  he  would  jpay  the  money ;  it  was  assigned 
price.        for  error  that  there  was  not  any  consideration  stated,  for  it  was? 
not  that  he  should  sell  or  deliyer,  so  that  there  was  no  loss  to 
the  plaintiff,  nor  benefit  to  the  defendant.     But  the  judgment 
was  aiHrmed ;  for  it  shall  be  intended,  after  verdict,  that  the 
horse  was  delivered  upon  the  agreement,  and  that  the  promise 
was  the  inducement  thereto/.     In  a  late  case,  where  the  plain- 
tiff declared,  in  consideration  he  had  sold  the  defendant  a  cer. 
tain  horse  of  the  plaintiff,  for  goods  to  be  delivered  in  exchange^ 
Lord  Eldon,  then  Chief  Justice  of  the  Common  Pleas,  appears 
to  have  thought  that  the  declaration  was  bad,  even  after  verdict, 
for  not  stating  the  value  or  price  of  the  horse ;  but  as  the  other 
Judges  were  of  a  different  opinion,  the  plaintiff  had  judgment^ 
though  it  seems  to  have  been  admitted  that  such  a  declaration 
would  have  been  bad  upon  special  demurrer'. 
Suffering       ^"  ^"  action  of  assumpsit  the  plaintiff  declared  that  he  pre- 
froods  to    tended  title  to  certain  goods,  in  the  custody  of  one  J.  S.  and 
with  J.  S.   t^lftio^cd  them  to  be  his  own,  intending  to  remove  them ;  and  the 
defendant,  in  consideration  that  he  would  suffer  them  to  continue 
there,  promised  to  see  them  forthcoming,  &c.  after  verdict  it 
was  objected  in  arrest  of  judgment,  that  there  was  no  conside- 
ration alleged,  as  it  did  not  appear  that  the  property  in  the 
goods  was  in  the  plaintiff;  but  it  was  holdea  that  the  declara. 

X  1  Vent.  9.  1  Rol.  Rep.  27.     But  see  1  Saund.  B09.  8  D.  «c  E.  571. 
Ante  67.  7  Foster  v.  Hol}'man,  1  Lev.  103.  *  Ward  v.  Harris. 

2  B.  &  P.  265. 


(1)  In  an  action  brought  against  a  person  upon  hb  guaranty  of  the  per- 
formance of  an  agreement  of  the  plaintiff  with  a  third  peraon,  it  ia  neces- 
sary' that  tlie  declaration  should  state  a  sufficient  consideration  for  tlie 
guaranty  of  the  defendant.    Bailey  &  Bogert  v.  Freeman.  4  John.  280i 

So  in  an  action  on  a  promise  in  writing  respecting  lands,  a  consideniioa 
must  be  stated  in  the  writing,  and  alleged  in  the  declarati(Ui.  Searai  v. 
Brink.  3  John.  Rep.  210.  Burnet  v.  Bisco.  4  John.  Rep.  235. 
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landlord  and  tenant  was  a  sufficient  consideration  for  the  pro- 
mises in  the  declaration  f'.     This  case  is  a  very  important  on^, 
as  it  frequently  occurs  in  practice. 
Occupa-         Occupation,  and  paynment  of  rent,  may  be  stated  as  a  consi- 
tion,  and    deration  for  a  promise  to  save  harmless  on  account  of  the  octu- 
of  rent.     Potion  ;  for  the  possession  continues,  and  the  payment  of  rem 

d  Powley  V.  Walker,  5  D.  &  E.  373. 


fiirm,  eti  the  according'  to  the  custom  of  tlic  country  where  the  premises  were  adtuat': 
/rrni*of  us    — Tlie  2d  count  was  tlie  same,  only  omitting  the  custom  of  the  countn. 

tnu;  ii  III  ttn  r         j  o 

Jm>'mndiike  These  two  counts  then  stated  a  variety  of  breaches,  by  over-cropping',  puJ- 
lenv.iip'ii  in  UngdoMm  fences,  ploughing' up  meadow,  and  pasture,  &c.    The  3d  count 
inuii  prove    ^^  foi*- WTongf ully  ploughing  up  a  quantity  of  land  which  had  been  mca- 
nn  fxprcu     j^^'  for  seven  vcars,  and  another  quantity  wliicli  had  been  pasture  Iot  tlie 
Counts  on     same  time.    Tlie  4th  count  was  for  waste  in  the  building^, 
cusiom  or         At  tlie  trial  before  Mr.  J.  Ashliurst,  at  Bucihghatn,  he  was  of  opinio!} 
feql-iTcHn-'    *^^^»  ^y  ^^  common  law,  without  express  agreement,  the  tenant  was  bound 
not  Ik"  jo.n-  to  use  tlie  farm  in  a  husbandlike  manner,  but  that  a  tenant  from  yeaar  to 
those  on  con-  year  was  not  boimd  to  leave  in  repair,  without  an  agreement  to  that  pur- 
pose  ;  and  tliat  tlie  plaintiff  not  being  able  to  prove  such  an  agreement. 
failed  on  his  fii-st,  seconil,  and  foiutli  counts.    On  the  part  of  the  defen- 
dant, however,  evidence  was  given,  that  tlic  lessor  from  whom  the  plaintiff 
had  but  recently  piuxliascd  part  of  Uic  premises,  had,  in  a  variety  of  in- 
stances, allowed  the  defendant  for  repmrs.    On  the  thii"d,  count,  it  appear- 
ed Uiat  the  defemlant  had  ploughed  some  land  which  had  been  mcadow 
and  pasture  15  years,  but  that  before  tliat  time  it  had  been  arable,  and  the 
defendant  himself  had  laid  it  down.    The  learned  Judge  was  of  opinion 
that  he  had  a  right  to  plough  it;  and  thereupon  the  plaintiff  was  non- 
suited. 

Partridge  moved  to  set  aside  the  nonsuit,  on  the  ground,  1st,  that  al- 
though with  respect  to  the  repairs,  the  terms  were  different  irom  those 
stated  in  the  two  first  counts,  }et  the  other  breaches  in  those  counts,  not 
depending  on  any  agreement,  should  have  been  gone  into ;  2dly,  that  the 
land  having  been  meaidow  many  years,  and  acquired  the  properties  v( 
meadow,  tlie  defendant  was  not  entitled  to  plough  it,  and  the  plaintifl' 
should  have  a  vcixlict  on  tlie  third  count. 

T'he  Court  gave  no  opinion  whether  a  tenant  from  year  to  year  was  by  law- 
bound  to  leave  in  repair ;  but  said,  that  the  agi-eement  being  that  the  laiid- 
.  lord  should  repajr^  the  plaintiff  had  not  proved  tlie  agreement  Iwd,  and 
could  not  recover  for  any  thing  on  those  counts ;  and  that  the  defendant 
was  at  liberty  to  plough  up  what  he  had  laid  down.  Buiier,  J.  added,  that 
the  tliird  count  being  on  a  tort,  without  any  custom  or  contract  alleged, 
could  not  be  joined  with  tJie  other  counts,  wliich  were  grounded  on  con- 
ti-acts. — Motion  denied. 
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rpcurs  ever}'  year  ;  and  if  the  lessee  be  secured  in  his  occnpa. 
tion,  he  will  pay  his  rent  the  better  «. 

Where  the  plaintiff  declared,  in  consideration  that  he  would  Pci-mis. 
p^-^rmit  the  defendant  to  enjoy  certain  land  for  a  year,  the  de.  ^'^.'^  ^^ 
fendant  promised  to  pay  him  so  much,  it  was  moved  in  arrest  laiidl 
of  judgment,  after  verdict,  that  it  was  not  shewn  what  right  or 
title  the  phiintiff  had  to  »the  land,  and  for  that  cause  the  court  [*75] 
held  the  declaration  to  be  bad  ;  as  also,  because  on  a  demise^ 
an  action  of  debt,  and  not  assumpsit,  was  maintainable  ^. 

So,  where  the  plain tiif  declared  that  the  defendant  was  in-  j^g^j 
dcbted  to  him  in  a  certain  sum,  for  rent  of  land  demised  by  him 
to  the  defendant,  in  consideration  whereof,  he  promised  to  pay 
him  that  sum  on  request,  after  verdict,  it  was  moved  in  arrest 
of  judgment,  that  there  was  no  consideration  to  maintain  the 
action^  because  an  action  of  debt  only  would  lie  upon  the  first 
contract,  being  in  the  reality,  and  that  assumpsit  could  only  be 
maintained  upon  an  express  promise,  made  upon  a  collateral 
cause,  as,  forbearance ;  ajtd  if  a  man  be  bound  by  bond  condi. 
tioried  for  payment  of  money,  an  action  of  assumpsit  will  not 
lie  for  it,  except  there  be  such  an  express  promise.  And  judg. 
meat  was  given  against  the  plaintiffs:. 

Bat  where  the  declaration  stated  that  in  consideration  that  a 
Certain  part  of  a  house  was  out  of  repair,  and  that  the  plaintiff  bo^e!^  ° 
would  repair  the  same,  the  defendant  promised,  &c.  it  was  held 
to  be  sufficiently  certain,  without  shewing  that  any  particular 
part  of  the  house  was  in  decay  *».  (1) 

e  Peariew. Ed^vds,  1  Leon.  102.  Cro.  Eliz.  94  S.  C.  f  Clerk  v, 

Palady,  Cro.  Eliz.  859.  g  Green  v,  Harrington,  1  Gouldsb.  16- 

^  Mery  ».  Lewes,  2  Leon.  5S.    3  Leon.  9L  S.  C.   Ante  4S.  . 


(1)  |f.a  poUcy  of  insurance,  and  the  property  insured,  be  assigned  to  a 
person  with  the  consent  of  the  underwriters,  tliis  will  be  a  sufficient  consi- 
deration  to  support  assiunpsit  against  Uie  assignee  for  Uie  premium.  Cleve- 
'md  V. Clap. 5  Mass.  Rep.  201. 

If  a  contract  be  made  ^th  one  person  for  the  benefit  of  another,  an  ac- 
'  ton  lies  on  it  in  favour  of  the  person  with  whom  the  contract  is  made.  MiJ. 
•-r  V.  Drake.    1  Cain.  Rep.  45. 


CHAPTER   IV. 


Ihvision 
of  con- 
tracts. 
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OF  THE  PROMISE,  IN  SPECIAj:^  ASSUxMPSIT. 

Contracts  may  be  divided,  with  regard  to  the  operation  of 
them,  into  past ^  present  or  future  K  The  first,  are  such  as 
warranties  or  promises  of  past  events,  or  acts  contracted  to  ha^e 
been  done  or  omitted,  as,  whether  a  fine  was  or  was  not  levied, 
or  a  memorial  enrolled ;  the  second,  are  of  the  existence  or  noiu 
existence  of  particular  facts,  at  the  time  of  the  promise,  a<, 
whether  a  man  have  a  goo^  title  to  property,  or  whether  a  horsp 
be  sound,  &c. ;  and  the  third,  either  relate  to  some  future  event. 
or  are  to  do,  procure,  or  omit  to  be  done  particular  acts,  res- 
pecting persons,  personal,  or  real  property  ;  according  to  Ihe 
subject  matter.  Contracts  are  also  said  to  be  either  exprej^s  or 
implied,  in  writing  or  by  word  of  mouth.  But  the  declaration 
is  in  general  the  same  on  the  face  of  it,  always  stating  a  specific 
promise,  which  may  be  proved  by  evidence  of  a  promise,  ex- 
press or  implied,  written  or  oral  *>.  ( 1 )  The  most  important 
division  of  contracts,  with  reference  to  pleading,  seems  to  bo 
that  which  relates  to  the  consideration,  or  condition  of  their 
performance ;  that  is,  into  dependcfit,  independent^  or  *mufunl 
contracts  c.  The  first  is,  where  the  right  to  sue  the  defendant 
on  his  part  of  the  contract  depends  on  the  previous  performance 
by  the  plaintiff  of  his  part  of  it  ;  the  second,  where  such  riirht 
is  altogether  independent  of  the  plaindflf's  performance;  and 
the  third,  where  performance  of  the  defendant's  part  of  the  con- 

»  Doug.  20. 1. 735.  Tidd.  370.  »>  Ante  28.  c  Doug.  690,  1. 


(1)  Afler  verdict  every  promise  in  a  declaration  is  taken  to  be  an  ex- 
press  promise.  Marine  Insurance  Company,  v.  Young.  1  Cranch  Hep 
332.  341. 
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tract:  i$  not  eit}M^  ir holly  dependent  on,  or  independent  of  the 
plaiatitf^'s  performance,  but  capable  of  being  enforced  if  he  be 
only  ready  and  willing,  aqd  ofter  to  perform  his  part,  which  in 
such  case  is  deemed  sufficient  to  entitle  him  to  sue^  ;  whereas 
in  the  lirst  case,  the  plaintiff  cannot  sue  unless  he  has  perform- 
ed, or  done  that  what  is  equivalent  to  performance  of  his  part 
of  the  contract «,  though  in  the  second,  the  defendant's  only  se- 
curity for  the  plaintiiTs  performance  is  his  remedy  by  action  on 
the  contract  for  damages ^  The  books  also  make  a  distinction 
between  promises  executed  and  executory,  as  well  as  between 
executed  and  executory  considerations  i  ;  tliat  in  the  one  case 
you  may  traverse  the  consideration,  though  not  in  the  other ^. 
In  considering  the  allegation  of  the  promise  in  special  assump- 
sit, it  will  be  proper  to  shew,  first,  how,  and  how  much  of  the 
promise  must  be  set  forth  and  proved,  and  by  what  words  it  m-.y 
be  introduced  and  stated  ;  secondly,  the  certainty  of  the  par- 
ties, time,  place,  and  other  circumstances  necessary  in  setting  • 
the  promise  forth,  and  of  the  subject  matter  of  the  promise  it- 
self ;  and  lastly,  what  has  been  deemed  a  variance  from  the  pro. 
mise,  as  set  forth.  These  matters  will  be  considered  in  the  pre- 
sent chapter. 

*  It  is  sufficient,  where  the  contract  is  express,  to  state  it  r*78] 

either  in  the  language  in  which  it  was  made,  or  according  to  the  Contract 

ui&v  be 
Irgal  effect  of  it ;  and  certainty  to  a  common  intent  is,  for  this  stated. 

purpose,  all  that  is  requisite.  Where  there  is  any  doubt  about 
what  is  the  legal  effect  of  the  contract,  the  most  safe  way  is  to 
state  the  very  language  of  it,  if  that  be  sensible  and  grammatt- 
r.al  but  there  is  no  occasion  for  stating  any  thing  which  is  mere, 
'y  iiifiensible*»;  and  if  the  language  of  the  contract  be  ungran^ 
roatical,  or  the  words  of  it  raispelt,  they  may  be  grammatically 
expressed,  and  properly  spelt  in  the  declaration,  without  incur- 
ring the  risk  of  a  variance.  But  it  is  a  very  dangerous  thing  to 
*ary  from  the  express  language  of  the  contract,  where  that  is 
professed  to  be  stated  ;  as,  from  the  total  ignorance  of  some 
men,  and  the  want  of  skill  in  those  whom  they  employ  to  make 
their  contracts,  it  frequently  happens  that  a  most  material  part 
of  them  is  expressed,  or  rather  intended  to  be  expressed,  by 
words  very  obscure  and  seemingly  insensible.     The  advantages 

^  1  East  203.  c  4  D.  8c  E.  761.  <*  1  Wils.  88.  S  Ante  55. 

h  Doug.  21.  firr  Bnller,  J.  i   2  B.  Sc  P.  fil. 
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of  stating  the  substance  or  legal  efTect  of  the  contract  in  som? 

of  the  counts,  are,  that  it  is  less  liable  to  misrecitals  and  litem! 

mistakes,  and  capable  of  conTcying  the  effect  of  the  contract  ir. 

more  concise  and  pointed  language  than  that  of  the  contract  i:. 

self ;  but  care  must  be  taken,  when  this  mode  is  adopted,  to 

make  the  statement  clear  and  intelligible,  and  to  see  that  it  con. 

tains  every  material  circumstance  of  the  contract. 
Where  Where  the  contract  is  general  in  its  terms,  without  rcfereiire 

not  sufR-  to  any  particular  measure,  or  the  like,  it  may  be  stated  as  geiif- 
r*79l  ^^y  ^^  **  ^^^  made,  although  there  be  ^seyeral  different  mea- 
state  con-  sures,  &c.  contrary  to  that  regulated  by  law,  for  the  court  will 

^fl^t^    intend  that  the  parties  meant  to  contract  for  the  statute  mca- 
express-  ^        * 

ed.  sure ;  but  if  the  contract  be  made  with  reference  to  any  custom 

or  particular  mode  of  dealing,  for  a  different  measure,  &c.  from 
tv.e  statute  measure,  such  custom  or  the  particular  agreement  of 
the  parties  must  be  mentioned  or  referred  to  in  the  declara- 
tion i.  So  that  it  is  not  always  sufficient  to  state  the  contract 
as  it  was  in  fact  expressed,  but  the  plaintiff  is  obliged,  some, 
times,  to  state  the  legal  effect  of  it. 

Unncccs-       ^^^  plaintiff  is  always  at  liberty  to  set  forth  so  much  of  the 

saryrepe-  language  of  an  express  contract  declared  upon  as  may  be  relo- 

titioncen-  ..•  -       ..         ,,        i.  -x  • 

surcd.       ^&<^t  to  his  cause  of  action,  though  it  is  sometimes  conTenient 

for  him  to  state  the  legal  effect  of  it ;  but  the  court  will  censure 
any  unnecessary  length  in  the  declaration,  as,  setting  forth  more 
of  the  contract  than  is  necessary,  or  unnecessarily  repeating 
that  part  of  it  which  is  set  forth.  In  declaring  upon  conditions 
of  sale  of  auction,  the  plaintiff  ought,  after  having  once  stated 
the  conditions  in  the  first  count,  to  refer  to  that  statement,  with- 
out  repeating  them  over  again  in  the  subsequent  counts^ ;  which 
mode  of  declaring  may  well  be  adopted  though  there  be  seie- 
ral  different  estates  or  parcels  of  goods  sold  in  separate  lots, 
for  the  purchase  of  whifch  the  defendant  may  have  signed  sepa- 
rate agreements,  each  agreement  having  reference  to  the  samo 
terms  or  conditions  of  sale.  This  mode  of  declaring  may  also 
be  conveniently  adopted  in  other  similar  cases. 
r»<im  *With  respect  to  what  parts  of  the  contract  must  be  stated, 

"What  it  was  observed  by  Lord  Ellenborough,  in  a  modern  case,  that 
parts  of  1^  jg  ^Q  more  necessary  to  state  every  part  of  an  agreement  not 
must  be     under  seal  (each  part  making  a  distinct  contract)  than  it  is  of 


stated. 


i  Hockin  «.  Cooke,  4  D.  &  E.  314.  k  2  H.  B.  131, 2. 
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nn  agreement  under  seal ;  it  is  sufficient,  in  either  case,  to  state 
so  much  of  each  as  constitutes  that  contract  the  breach  of  which 
Is  complained  of,  prescribes  the  duty  to  be  performed,  and  the 
time,  manner,  and  other  circumstances  of  its  performance; 
1%  ith  this  diflference  only,  that  in  the  case  of  an  agreement  not 
under  seal,  the  consideration  must  be  stated,  and  no  part  of  the 
ontire  consideration  for  any  promise  contained  in  the  agree- 
ment c^n  be  omitted.  It  is  sufficient  to  state  in  the  declaration 
so  much  of  any  contract,  consisting  of  several  distinct  parts  and 
collateral  provisions,  as  contains  the  entire  consideration  for 
thr^  act,  and  the  entire  act  which  is  to  be  done  in  virtue  of  such 
confederation  ^ 

That  part  of  a  contract  which  only  relates  to  the  liquidation  ^^^   ^^ 
of  damages,  after  a  right  to  them  has  accrued  by  a  breach  of  the  relating  ' 
contract,  is  matter  proper  to  be  given  in  evidence  to  the  jury^  o^g  ^^  " 

in  reduction  of  damages ;  but  not  necessary  to  be  shewn  to  the  "«ed  not 

be  stsitcd* 
cotirt,  in  the  first  instance,  on  the  face  of  the  record.     There- 
fore the  plaintiff  may  declare  in  assumpsit  against  carriers,  in 
tfjo  common  form,  upon  their  promise  to  car^y  safely,  although 
they  contract  not  to  be  accountable  for  goods  of  more  than  a 
certain  value,  unless  entered  and  paid  for  as  such ;  the  entire 
consideration  for  the  promise  to  carry  safely,  viz.  the  *delivery  [*81] 
of  the  goods  to  be  carried,  fdr  a  reasonable  reward  to  be  there- 
fore paid  to   the  carriers,  being  stated :  for  the  limitation  of 
their  future  responsibility  is  no  part  of  their  promise  to  carry 
vafely,  the  reward  agreed  to  be  paid  them  being  the  sole  consi- 
deration for  such  promise  on  their  part*" .     Previous  to  the  case 
vihich  has  just  been  cited,  it  seems  to  have  been  erroneously 
ronsidered,  that  if  the  plaintiff  declared  in  assumpsit  against  a 
carrier  in  the  common  form,  and  it  appeared  in  evidence  that 
there  was  a  notice  not  to  be  answerable  for  more  than  j£5,  va. 
lue,   unless  the  goods  were  entered  and  paid  for  accordingly, 
the  plaintiff  must  have  been  nonsuited;  on  the  idea  that  such 
evidence  negatived  the  contract  stated  in  the  declaration,  and 
in^^tcad  of  proving  a  general  contract,  such  as  is  usually  stated, 
proved  a  particular  and  limited  agreement";  the  court  having 
in  several  previous  cases  supported  these  notices  by  carriers o, 

1  Clarke  c.  Gray,  6  East.  567.  m  Td.  n  Yate  v.  Willan,  2 

EasL  128.  o  ciayr.  Willan,  1  H.  B.  298.  and  Pigott  v.  Dunn,  cxX^d 

'2  tUat  134. 
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thouj^h  the  principle  or  policy  of  so  doing  seems  to  be  yen 
questionable  P. 

Ormat-         ^"  declaring  upon  a  special  agreement,  it  is  only  necesMin 

ters  coUa-  to  state  that  part  of  it  upon  which  the  plaintifPs  action  is  found. 

^  •  ed,  and  which  shews  the  entire  subject  matter  in  question ;  anv 
matters  collateral  or  annexed  thereto^  but  not  at  all  constitute 
ing  the  consideration  of  that  part  of  the  contract  on  which  th*" 
plaintiff  declares,  nor  such  part  of  the  contract  itself,  maj  Ik* 

[*82]  omitted  in  the  declaration.  In  a  nisi  prim  *case  before  Lonl 
Kenyon,  where  the  plaintiff  declared  for  the  breach  of  an  agree- 
ment, to  complete  the  purchase  of  certain  premises,  comprising 
an  iron  foundery,  dwelling  house,  &c.  which  the  defendant  had 
purchased  at  a  public  sale,  the  particulars  of  which  describeii 
the  premises  as  being  in  thorough  repair,  and  having  a  right  of 
cartway  annexed  thereto  for  part  of  the  term  which  was  to  W 
disposed  of;  but  the  declaration  only  set  out  so  much  of  the 
agreement  as  respected  the  purchase  of  the  foundery,  hoase^  i:c. 
without  stating  that  which  related  to  the  premises  being  in  re- 
pair, or  the  right  of  cartway :  it  was  therefore  objected  that  the? 
whole,  being  an  entire  purchase  under  the  particulars^  ought 
to  have  been  set  out  in  the  declaration.  But  Lord  Kenyon 
over-ruled  the  objection ;  saying,  that  as  the  material  part  of 
the  agreement  upon  which  the  plaintiff* s  action  was  grounded, 
arose  on  the  purchase  of  the  foundery,  house,  &c,  and  as  thr 
circumistance  of  their  being  in  repair  was  a  mere  collateral  mat- 
ter, and  the  right  of  way  was  merely  an  easement  annexed  lo 
the  house  and  foundery,  it  was  not  necessary  to  state  those  cir- 
cumstances in  the  declaration  9. 

er  irrclc       ^Vhere  the  whole  consideration  of  the  promise  is  truly  sta- 

vant  to  ted,  and  also  such  parts  of  the  promise  itself  the  breach  of  which 
is  complained  of,  that  is  sufficient;  it  not  being  necessary  to 
state  in  the  declaration  other  parts  of  the  promise,  not  qualif\- 
ing  or  varying  in  any  respect  the  parts  so  complained  of  as  bro- 
ken.    Therefore  where  the  plaintiff  declared  that  in  considera. 

[*83]  tion  of  his  re-delivery  to  the  defendant  of  an  unsound  ♦horse. 
whicJh  he  had  previously  bought  of  him,  the  defendant  promised 
to  deliver  to  him  another  horse  in  lieu  of  that  returned,  which 
should  be  worth  so  much,  and  be  a  young  horse,  (alleging  a 
breach  of  that  promise,)  it  was  held  sufficient,  though  the  proof 

P  I.yon  V.  Mells,  5  East.  438.         q  Thompson  v.  Miles,  lEsJ).  Bcp.  IW 


OF   THE   PUOMISE. 


81 


\^  as  not  only  of  a  promise  that  the  second  horse  should  be  a 
y  oung  horse  worth  the  sum  stipulated,  but  also  that  it  was 
-ound  and  had  never  been  in  harness  ^  In  such  case,  if  any  one 
substantive  part  of  the  warranty  stated,  not  qualified  by  ano- 
f  hor  part  pmitted,  be  proved  untrue,  that  is  a  sufficient  breach 
«»f  the  warranty  to  maintain  the  action  ;  for  although  there  may 
be  also  other  parts  of  the  warranty  broken,  the  plaintiff  may 
not  think  it  worth  his  whil^to  complain  of  them.  In  the  case 
cited,  the  substantial  part  of  the  contract,  for  the  breach  of 
whic-h  the  plaintiff  complained,  was,  that  the  horse  was  not  worth 
the  money ;  and,  that  being  proved,  whether  or  not  it  was  sound, 
had  or  had  not  ever  been  in  harness,  was  quite  immaterial  to 
I  he  purpose ».  But  the  question  is  different,  where  that  part  of  the 
rontract  omitted  to  be  stated  alters  the  whole  nature  of  it,  as  in 
the  case  of  Penny  and  Porter^.  It  is  a  very  different  thing  whe- 
ther the  plaintiff  states  truly  those  parts  of  a  contract  the  breach 
of  \rhich  he  complains  of,  though  other  parts  not  material  to  • 

the  question  be  not  stated,  and  whether  he  state  any  part  of  it 
antmly ;  for  then  the  contract  stated  appears  to  be  a  different 
one  from  that  which  is  laid ;  that  was  the  case  in  Brlstow  and 
AVrighto,  and  also  in  White  and  Wilson^.  Where  *the  plain-  [*84] 
tilf  states  the  consideration  for  the  defendant's  promise,  he  must 
state  the  whole  consideration;  but  if  he  states  that  truly,  and 
those  parts  of  the  promise  the  breach  of  which  he  complains  of, 
that  is  sufficient,  without  stating  other  parts  of  the  promise  ir. 
relevant  to  such  breach  '^, 

If  a  written  contract,  or  any  indorsement  upon  it,  contain  ormerely 
letters  or  words  which  are  merely  insensible,  it  is  not  necessary  insensi- 
to  state  them  in  the  declaration.  Therefore,  where  the  plain, 
tilf  declared  upon  a  written  agreement  respecting  a  horse  race, 
and  on  the  agreement  there  was  the  following  indorsement, 
<^  N-  B.  To  start  P.  P.  in  15  days  from  this  date;'*  of  which 
indorsement  no  notice  was  taken  in  the  declaration,  nor  was  any 
evidence  given  at  the  trial  to  explain  the  letters,  P.  P. :  on  a  mo- 
tion lo  set  aside  the  verdict  on  the  former  ground,  the  court 
7,3 id  that  it  was  not  necessary  to  state  the  indorsement;  in- 

r  IVIiieB  V.  Sheward,  8  East  7*  »  Per  Lonl  EUenborou^h,  Id. 

t  2  East.  2.  n  Doug.  ^5.  v  2  B.  &  P.  116.  "^  Per  Law, 

rencc,  &  Le  Blanc,  J.  8  East.  9. 
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asmuchas  the  letters  P.  P.  were  merely  insensible*.      How- 
ever there  can  be  no  doubt,  if  evidence  had  been  given  at  Ihr 
trial  to  prove  that  the  letters  had  a  meaning,  and  which  alter«l 
the  contract  from  what  was  stated,  the  variance  would  havp 
been  fatal,  and  the  plaintiff  must  have  beenjionsuited.. 
Dcckra-         ^^  *^®  contract  be  entire,  to  do  several  things,  the  plainti tl 
lion  on       cannot  declare  as  upon  a  promise  to  do  one  of  them  only,  with- 
fo  "^^'     out  mentioning  the  others,  and  if  ht  so  declare,  upon  the  gene- 
ral things,  ral  issue,  he  will  be  nonsuited;  for  otherwise,  the  defendant 
might  be  several  times  *charged,  for  the  several  things  contract. 
^       -*      ed  to  be  done ;  which  (as  the  book  says)  cannot  be,  where  there 
18  but  one  contract  by  Kord^  though  it  is  otherwise  of  sereral 
contracts  in  writing  y,     Ilowever,  it  is  apprehended  that  the 
circumstance  of  the  contract's  being  by  word  of  mouth,  or  writ- 
ing, can  make  no  difference  *.     In  either  case,  if  the  promise  b^* 
entire,  the  plaintiff  ought  to  set  forth  the  whole  of  it  in  his  de- 
claration.    Here  it  may  be  properly  observed,  that  where  the 
contract  declared  oil  is  to  do  several  things,  and  the  action  is 
brought  in  respect  of  all  or  several  of  them,  there  are  two  foims 
of  stating  the  contract,  vi^.  either  by  way  of  special  agreement, 
stating  first  the  agreement  between  the  parties,  as  it  was  in  fact 
made,  and  then  mutual  promises  by  the  plaintiff  and  defendant^ 
to  perform  it ;  or  by  way  of  special  assumpsit^  (as  it  may  be 
called,  for  distinction's  sake,)  stating,  directly  andspeclficalh, 
that  the  defendant  promised  so  and  so,  shewing  those  parts  of 
the  promise  on  which  the  breach  is  intended  to  be  assigned. 
Where  the  agreement  consists  of  many  stipulations  on  both 
sides,  the  former  M'ill,  in  general,  be  found  the  most  convenient 
form  of  declaring ;  and  it  is  frequently  advisable  to  adopt  the 
other  form  also,  in  a  second  count,  stating  the  terms,  or  the  le. 
gal  effect  of  the  whole,  or  the  principal  part  only  of  the  con. 
tract,  more  generally  than  in  the  first  count.     Sometimes,  a 
third,  or  fourth  count,  or  more,  may  be  necessary ;  stating  the 
contract  in  different  ways,  in  order  to  meet  the  different  con- 
structions which  may  be  put  upon  it,  or  the  evidence  which  may 
be  adduced  in  its  support. 

X  Whaley  v,  Pajot,  2  B.  &  P.  51.  y  Anon.  Godb.  154.  «  Jntr 

76.    And  see  Purcell  v.  Macnamara,  9  East  157. 
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♦This  is  in  general  requisite,  where  the  contract  is  intricate  [*86] 
i»r  obscure,  whether  the  objects  of  It  be,  or  be  not  numerous*.  ^^*^J* 
And  as  special  demurrers  are  not  frequently  hazarded  in  cases  tricate  or 
of  this  sort,  and  a  verdict  will,  in  general,  cure  an  uncertain  or  ^  *^^"^" 
(lofoctiTe  statement  of  the  contract "»,  it  is  sometimes  prudent, 
after  declaring  on  the  contract  specially,  as  it  was  made,  to  in- 
sert general  counts,  even  at  the  risk  of  a  special  demurrer :  par- 
tic  ularly  as  a  demurrer,  to  some  or  one  of  the  counts  only,  will 
not  preclude  the  plaintiif  from  trying  the  merits  of  his  case  upon 
thp  others  ;  and  if  the  defendant  demur  generally,  to  the  whole 
dot'^aration,  the  plaintiff  will  be  entitled  to  judgment  upon  any 
touTit,  or  counts  in  it,  which  may  be  good  c. 

If  the  plaintiff  declare  that  in  consideration  of  a  marriage,  j^^^^ia, 

Lc,  the  defendant  promised  (amongst  other  things)  to  pay  so  promitit, 

much  ;  judgment  will  be  arrested,  even  after  verdict ;  because  ^^^^^ 

it  appears  that  he  set  forth  only  part  of  an  entire  promise,  the 

w  hole  of  which  should  have  been  stated  in  the  declaration  «*. 

A  distinction  was  once  endeavoured  to  be  established  be-  ^ 

Apro- 

tween  an   express  assumpsit  or  promise  of  the  party,  and  mise 
an   implied  assumpsit  or  promise  in  law,  that  although   in  shoiild  be 
the  former  case  the  declaration  was  not  good  without  specifi-  stated. 
calU  alleging  that  the  party  undertook,  yet  that  in  the  latter 
case  it  was  otherwise  ;  but  it  scorns  that  this  distinction  is  not 
a  sound  one,  and  that  in  declaring  in  assumpsit,  a  promise 
should  always  b^  specifically  alleged,  ^'whether  the  contract  or  r#Q--| 
promise  intended  to  be  given  in  evidence  be  express  or  implied : 
for  several  reasons,  first,  because  this  species  of  action  is  par- 
ticularly adapted  to  contracts  by  promise,  whereas  other  reme. 
dies  are  founded  upon  legal  obligations  and  liabilities  indepen. 
dcntly  of  promises,  as,  the  actions  of  debt,  and  account,  &c.  in 
which  latter  actions  it  is  indeed  not  only  unnecessary,  but  im« 
proper  to  lay  a  specific  promise,  though  the  statement  of  one 
may  not  be  materially  objectionable  <: ;  secondly,  that  although 
it  be  true  that  in  the  case  of  every  legal  obligation  or  liability 
not  provided  for  by  express  contract,  the  law  implies  or  suppo- 
^cs  a  contract  io  have  been  made  consistently  with  the  right  and 
justice  of  the  case,  yet  the  law  is  not  supposed  itself  to  make 
the  contract,  which  would  be  absurd,  but  implies  or  supposes  it 

*  Ante  ra  «>  2  B.  &  P.  267, 8.  «  1  N.  R.  43.  "^  Powcl 

T.  AVaterhousc,  Al.  5.  «  2  Smith.  618.    3  Smith.  114. 
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to  have  been  made  by  the  defendant ;  the  expression  therefori^  in 
'  seFeral  of  the  hooks  of,  ^'a  promise  in  law,"  is  incorrect  f. 

thirdly,  the  facts  from  which  the  law  supposes  that  the   party 
made  the  promise  are  but  evidence  of  that  promise,  and  the  dr. 
claration  should  state  facts,   and    not    merely    evidence    of 
thems.  (1) 
AVhat  The  proper  and  usual  words  of  stating  the  promise  in  a^ 

suffidem^  sumpsit  are,  that  "  the  defendant  undertook  and  faithfully  pro- 
^o(i  sol'  mised  the  plaintiff;"  any  other  equivalent  words  may  be  sulh. 
veret,b»a,  cient ;  but  if  neither  these  nor  any  such  be  nsed,  the  declaration 
will  be  bad,  even  after  vefdict  and  judgment;  for  where  the 
[*88]      plaintiff  declared  *  that  in  consideration  he  would  surrender  a 
term,  the  defendant  would  pay  him  so  much  ;  after  verdict  for 
the  plaintiff  on  non  assumpsit,  it  was  moved  in  arrest  of  judg- 
ment, that  there  was  no  promise  laid,  and  therefore  none  to  be 
tried ;  and  the  court  wore  of  that  opinion,  and  stayed  the  judg. 
ment  •».  (2)  There  are  several  different  reports  of  the  case  cit. 
cd.     According  to  the  report  of  Lcvinz,  the  words  used  ui  stat- 
ing the  promise  were,  solvere  vellet,  \*hich  he  translates,  that 
the  defendant  tsould  be  zcilling  to  pai/  ;  but  in  Siderfin'g  re- 
port »,  which  is  quoted  in  Viner's  abridgementJ,    the  plaintiff 
declared,  quod  solveret  ;  and  in  the  other  reports  of  the  case, 
it  appears  that  the  plaintiff  declared,  that  the  defendant  would 
paif.     In  Keble^,  the  objection  is  put  on  the  ground  that  there 

f  1  Ld.  Raym.  538.    6  Mod.  131.  2  H.  B.  563.  note  a.  t2  Keb.  97. 

2  Sid.  306.  S.  C.     1  Bac.  Abr.  tit  Assumpsit.  F.  pL  4.  »»  Buckler  w 

Angel,  1  Lev.  164.  *  1  Sid.  246.  S.  C  j  .1  Vin.  Abr.  tit.  Actions 

of  asiumpiit,  Z.  10.  pi.  16.  k  1  Keb.  878.  S.  C. 


(1)  After  verdict  every  promise  is  considered  to  have  been  expressly 
made  by  the  party. 

'  (2)  In  a  declaration  in  assumpsit  the  word  promised  is  not  ncocMsaay ; 
any  other  intelligible  xvord  of  the  same  import,  as  the  word  agreed,  is  suf- 
ficient.   Avery  v.  Inliabitants  of  Tyringham.  3  Mass.  Rep.  160. 

Where  tlie  plaintiff  declared  on  a  note  payable  to  G.  K.  K.  or  hearer^  and 
alleged  that  he  was  tlie  bearer,  but  did  not  aver  iny  promise  of  the  defen- 
dant to  pay  him ;  on  general  demunxir,  tlic  Court  held  that  there  was  suffi- 
cient matter  substantially  alleged,  to  entitle  the  plaintiff  to  recover,  though 
the  declaration  was  informal*    Dole  v.  Weeks.  4  Mass.  Rep.  451. 

However,  in  a  case  where  the  pladntiff  declared  that  the  defendant  was 
indebted  to  liis  testator  in^f  50,  for  a  riding  chair  and  clock,  and  being  so 
indebted,  the  defendant  left  in  the  hands  of  the  testator  a  bond  gi^-cn  b\- 
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^  as  no  affirniatiTe  and  negatiye  to  make  an  issue ;  and  it  is 
said  that  Keling,  J.  held  it  to  be  only  form,  and  aided  by  the  ver- 
tlict  :  but  Twisden,  J.  said,  the  first  case  he  ever  moved  in  ar- 
rest of  jttdgmen  was,  because  the  declaration  stated  that  in  con. 
slileration  the  plaintiff  would  deliver  certain  hops,  the  defen. 
(\ant  zcQuld  pay  him,  and  because  it  was  not  said  super  se  as* 
sumpstij  the  judgment  was  stayed.  And  so,  per  curiam^  except 
Keling,  J.  (says  this  report)  it  was  here.  Sir  Thomas  Ray- 
mond has  also  reported  this  case  ^  ;  and  only  differs  from  Ke- 
ble's  report  of  it,  in  stating  the  judgment  to  have  been  stayed, 
until,  &c.  which  seems  as  if  he  had  only  heard  what  was  said  on 
:^  ranting  the  rule  nisi  for  arresting  the  judgment. 

*But  whatever  may  have  been  the  exact  words  of  the  decla-  [*89] 

ration^  or  the  ultimate  determination  of  the  court,  in  Buckler  ^^»  ^*^^ 
,  solvere 

and  Angel  ;  in  a  subsequent  case"*,  where  the  plaintiff  declared  veliet. 
that  the  defendant  was  indebted  to  him  in  jSlO  for  goods  sold, 
and  being  so  indebted  solvere  vellei^tL  writ  of  errour  was  brought 
because  it  was  not  alleged  that  the  defendant  promised  the  plain, 
litf  that  he  would  pay  ;  in  answer  to  which,  a  case  in  Salkeld*^ 
%\ns  cited,  where  the  second  count  of  the  declaration  omitted  to 
state  a  promise  by  the  defendant,  and  it  was  held  good.  But 
the  court  held  that  that  case  did  not  come  up  to  the  present,  be- 
cause there,  a  promise  by  him  was  laid  in  the  first  count,  and 
^reat  stress  was  laid  upon  that  circumstance,  it  being  said  that 

T.  Bajin.  123.  S.  C.  m  Lea  v.  Welch,  2  Ld.  Raym.  1516. 

n  Roe^.    Gatehouse,  2  Salk.  663.  5  Mod.  305, 6.  S.  C. 


one  A.  to  B.  for  jf  50,  and^tve  directions  to  the  testator  to  collect  the  mo- 
i>ey  when  it  became  due,  and  apply  it  to  the  payment  of  the  said  debt  due 
from  the  defendant,  and  if  the  money  mentioned  in  the  said  lx)nd  conld  not 
he  collected,  or  should  prove  bad,  that  he  the  defendant  would  make  it  goody 
cr  pay  to  the  testator  the  said  jf  50,  vshenever  afterwards  required  ;  and  then 
averred,  that  Uie  said  bond  was  given  for  a  gaming  consideration,  and  that 
tlie  obligor  had  refused  to  pay,  of  which  the  defendant  had  notice,  fsbo 
not^ithMtamding  promising  the  said  money  to  the  plaintiff,  to  pay  in  right  of 
his  testator  mben  required,  he  hatj|  not  paid,  though  thereto  oftentimes  re- 
fl'ilred— the  court  were  of  opinion,  on  a  motion  in  arrest  of  judgment  after 
\erfUct,  that  no  sufficient  promise  wa.s  laid  in  the  declaration — ^tliat  there 
WHS  no  allegation  that  the  defendant  promised,  unless  tJie  words  who  not- 
witlujtanding  promising  &c.  which  were  in.sufficient,  for  tlie  promise  ought 
i<»  have  been  directly  avcrr^'d.  Winston's  Rxor.  v.  Francisco.  2  Wa«h. 
J<rn,  1!^,  ' 
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Thatde. 
fendant 
became 
surety^ 
profmi*' 
in^,  &c. 
insuffi- 
cient. 


Promise 
need  not 
be  stated 
in  writing. 


the  nomioative  case  was  afterwards  understood  ;  but  in  the 
principal  case,  the  defeat  was  in  the  first  count.  And  they  re- 
cogni/ed  the  case  of  Buckler  and  Angel,  as  reported  by  Lerinz, 
to  be  exactly  in  point ;  wherefore  they  held  the  declaration  bad, 
and  reversed  the  judgment.  Certainly,  it  is  more  vague  to  de. 
dare  that  the  defendant  would  be  willing  to  paifj  which  solvere 
vellet  seems  to  imply,  than  that  he  would  pay^  which  the  word 
solveret  imports.  But  it  cannot  be  doubted  that  either  of  tbese 
expressions  would  be  bad  on  special  demurrer,  for  their  uncer- 
tainty, and  being  different  from  the  usual  form  of  declaring  : 
and  however  the  mention  of  the  nominative  case  in  the  fiist 
count  might  aid  the  second,  or  pervade  the  whole  declaration, 
it  seems  that  the  verb,  indicating  the  promice  itself,  in  any  one 
count,  cannot  possibly  assist  another.  Nor  can  even  the  'no- 
minative  case  mentioned  in  one  count  be  understood,  or  inten. 
ded  to  be  referred  to  in  another,  on  special  demurrer". 

It  appears  to  be  an  insufficient  statement  of  the  promise,  to 
say,  that  the  defendant  became  sureti/  for  J.  S.  then  and  there 
promising  the  plaintiff  to  pay  him  the  money ;  for  where  the 
plaintiff  so  declared,  the  declaration  was  objected  to  on  that 
ground,  on  a  motion  in  arrest  of  judgment,  and  the  court  was  of 
opinion  for  the  defendant ;  though,  there  was  another  ground 
of  objection  to  the  declaration  %  namely,  that  H  did  not  shew 
the  principal  had  not  paid  the  money,  or  any  demand  on  the 
surety.  However,  on  the  above  statement^  it  seems  to  have 
been  considered  that  no  assumpsit  was  sufficiently  stated,  but 
only  that  the  defendant  became  surety,  which  of  itself  certainly 
sounds  more  in  debt  than  assumpsit.  Perhaps  therefore  the 
statement  that  the  defendant  became  surety  was  improper  ;  and 
his  assumpsit  alone  should  have  been  stated. 

But  it  does  not  appear  in  any  case  necessary,  in  declaring  up- 
on a  promise,  to  state  it  to  be  in  writing  p.  In  a  declaraUon 
upon  a  collateral  promise  to  be  answerable  for  the  debt  or  de. 
fault  of  a  third  person,  or  any  other  promise  or  agreement  which 
is  required  to  be  in  writing  by  the  statute  of  frauds,  29  Car.  % 
c.  3.  s.  4.  17.  it  is  not  necessary  to  state  the  promise,  or  any 
note  of  it  to  have  been  in  writing,  or  signed,  though  it  must  be 

n  1  Lutw.  234,  5.  Poft,  o  Batesby  v,  Brookesbeck,  Cro.  Jac.  500. 

V  Jnte  76. 
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^o  proved  in  eTidence?.  But  it  may  be  othenvise  in  a  plea^*. 
It  is  not  necessary  eTcn  to  state  a  bill  of  *exchauge,  or  prorois.  [*911 
soiy  note,  &c,  to  be  in  writing,  which  from  the  very  nature  of 
the  instrument  must  be  so ;  though  an  acceptance  need  not,  so 
that  there  is  less  reason  for  requiring  that  to  be  stated  in  writ, 
ing.  In  declaring  on  any  written  agreement  or  promise,  which 
may  be  obligatory  upon  the  parties  as  such,  or  only  evidence,  it  * 
til  irliolly  unnecessary,  and  in  general  imprudent,  to  state  it  to 
he  in  writing  ;  for  besides  of  the  danger  there  is  of  a  variance 
in  the  description  of  the  instrument  itself,  it  excludes  all  evi. 
dence  of  a  contract  by  word  of  mouth,  in  case  the  plaintilT  at 
the  trial  should  not  be  able  to  produce  or  prove  the  instrument 
he  has  described*  At  all  events,  where  the  agreement  is  spe- 
cially described,  a  second  count  is  proper,  stating  the  effect  of 
it  by  WBj  of  special  assumpsit^,   (1) 

A  videlicet  cannot  in  any  case  vitiate  or  do  harm  ;  but  it  is  ir-g  ^^^^ 
in  some  cases  a  convenient,  and  in  others  a  necessary  form.    If  notvitiate. 
an  express  assumpsit  be  laid,  it  is  sufficient,  though  the  act  pro. 
niised  to  be  done  be  stated  after  a  videlicet;  thus,  where  the 
fissun^sit  wzSj  that  certain  arrears  should  be  paid  in  manner 
and  form  following,  viz.  that  the  defendant,  with  two  other  per. 
sons,  should  be  bound  for  the  payment,  it  was  ruled  a  sufficient 
assumpsit  to  be  obliged,  notwithstanding  it  came  after  the  viz, 
though  Fenner,  J.   held  the  contrary  *.   So,  where  the  plaintiff 
<leclared  upon  a  promise  to  pay  a  debt  in  manner  following,  to 
wit,  one  moiety  within  a  week,  and  the  other  moiety  at  the  end 
i>f  the  week,  no  objection  appears  to  have  been  taken  to  the  de. 
clanUion  on  this  account;  though  *the  sufficiency  of  it  in  other  r»92'] 
respects  was  questioned".     The  principle  of  these  cases  seems 
to  be,  that  a  viz,  does  not  render  the  allegation  less  positive  v, 
though  it  may,  (if  the  allegation  be  in  its  nature  immaterial,)* 
bear  an  hypothetical  construction. 

The  use  of  a  videlicet,  in  the  statement  of  circumstances  at-  jije  use 
tending  the  conti-act,  which  are  not  material  to  the  cause  of  ac-  of  ^  viz. 

q  Anon.  Salt  519. 1  Saund.  211.  n.  2.  S.  P.  r  T.  Jon.  158. 

•  Jnte  85.  «  Coulston  v.  Cair,  Cro.  Etiz.  847, 8.  ^  Brown  v. 

Ordjnacre,  2  Leon.  112.  ""  1  Saund  169.  6  D.  &  £.  460. 


(1)  The  same  doctrine  is  established  in  the  case  of  Kiting  v.  Vanderl>ii. 
4  JohD.  Bep.  237. 
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(ion,  but  might  have  been  altogether  omitted,  may  sometime -^ 
prevent  a  irariance  in  such  circumstances  from  being  fatal ;  but 
rf  the  circumstances  stated  under  a  viz.  be  descriptive  of  anv 
male  rial  part  of  the  contract,  the  consequence  of  a  variance 
cannot  be  avoided  by  this  form  of  statement  w.  However,  whert' 
the  matter  stated  in  setting  forth  the  contract  is  involved  in  the 
issue,  it  is  presumed,  the  omission  of  a  viz.  in  stating  circum- 
stances,  otherzcise  immaterial^  as  times,  sums,  &c.  may  rendei 
them  material  to  be  proved  * ;  though  that  cannot  be  the  ca-^ 
where  the  matter  in  question  is  not  traversable,  as,  the  debt  in 
indebitatus  assumpsit y  &c.  where  the  issue  is  confined  to  the 
promise  y.  (1) 


Certkintv       '^^^  ^^^^  consideration  is  the  certainty  necessary  in  stating 
ot  parties,  the  contract.     With  respect  to  the  certainty  of  the  parties,  ne- 
JJ^f^^'      cessary  in  describing  the  promise  in  special  assumpsit,  it  must 
appear  who  made  the  promise,  and  to  whom  it  was  made,  though 
it  is  not  necessary  that  it  should  appear  to  have  been  made  to 
[*93]      the  ^plaintiff;  for  in  some  cases,  one  man  may  maintain  an  ac. 
tion  upon  a  promise  made  to  another,  if  it  be  to  do  a   thine; 
*  for  his  benefit,  or  the  party  to  whom  the  promise  was  made . 

may  bring  the  action,  though  the  benefit  was  to  accrue  to  ano. 
ther ;  as  in  the  case  of  a  promise  to  the  father  for  the  benefit 
of  his  son*,  or  daughter*.  (2)  But  a  mere  stranger  to  the  con- 
sideration cannot  maintain  any  action  upon  it''.  And  it  is  said, 
in  the  case  of  a  promise  to  A.  for  the  benefit  of  B.  and  an  ac. 
tion  brought  by  B.  the  promise  must  be  laid  as  being  made  to 

>v4D.&E.314.2B.&P.  116.  »  3  D.  & E. 67, 8.  2  Saund.  291. c 

6  D.  &'E.267,  8.    But  see  Chit.  30a  c.  y  AU  29.  *  Bell  x. 

Chaplin,  Ilardr.  321.         ■  Button  «.  Poole,  1  Vent.  318.  332.  T.  Jon.  lOJ. 

•     S.  C.  And  ace  BuL  2^.  P.  133,  4.  *»  Crow  v.  Rogers,  1  Str.  592.  Bui. 

J^.  P.  134.  S.  P. 


(1)  Where  the  time  in  a  declaration  under  a  scilicit  is  material,  and  ihc- 
gist  of  the  action,  it  shall  be  taken  to  be  tlie  true  time,  and  the  scilicit,  if  rc- 
pu^ant,  is  to  be  rejected  as  void,  or  if  consistent  is  to  be  held  a  direct  af- 
firmation. Vail  v.  Lewis,  Sec  4  John.  Rep.  450.  Bishop  of  Lincoln  v. 
Wolfestjon.  1  Bl.  Rep.  495, 

(2)  The  same  doctrine  is  laid  down  in  Miller  v.  Drake.  1  Cain.  Rep.  45- 
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)o  latier,  and  the  promise  actuHlly  made  to  A.  may  be  given  in 

.  'donee  to  support  the  declaration <=.  (1) 

If  the  declaration  in  special  assumpsit  do  not  state  that  the  ,, 

Must 
rriKiant  made  the  promise,  it  is  defective  in  substance,  and  state  that 

■  t  cured  by  verdict :  therefore  where  the  plaintiiF  declared  ^'^"^^"^ 
rt    '  promised. 

'  ii-^,  H.  S.  queritur  de  T.  S.  that  in  consideration  the  plaintiff 


«>i 


ul<l  marry  the  daughter  of  the  defendant,  super  se  assumpsit 
t  cidcm  R.  jfromistt,  to  which  the  defendant  pleaded  non  as» 
'^tp'fi'fj  which  was  found  against  him ;  it  was  moved  in  arrest 

•!'  judgment,  that  the  declaration  was  not  good,  because  it  did 
<»t  allege  that  the  defendant  promised.  It  was  answered  at  the 
ir  that  it  must  be  intended  he  did,  because  he  was  named  in 
:»^  queritur^  at  the  beginning  of  the  declaration,  especially  as 

I  v*as  found  by  the  jury  that  he  did  promise.  But  all  the  court 
•  :d  the  declaration  to  be  bad  in  substance  ;  and  no  matter  of 
-'>>tancc  shall  be  supplied  *by  intendment,  or  helped  by  ver-  [*94] 
i*  t  'I.  This  case  is  said  by  Powell,  J.  to  have  been  so  adjudg- 
'!,  because  there  were  three  persons  mentioned  in  the  count, 
•ui  therefore  it  was  uncertain  which  of  the  two,  besides  the 

I  ^lintitT,  made  the  promise «.     In  the  argument  of  another  case 

I'  \>  observed  however,  that  the  defendant's  daughter  was  last 
mipd,  and  the  words  super  se  assumpsit  might  relate  to  her*'; 

'  hii'h  appears  to  be  the  better  reason. 
There  seems  to  be  a  difference  between  the  omission  of  the  Omission 

•  •  fviulant's  name  in  stating  the  promise,  in  the  different  counts  thereof  m 
•f  the  declaration,  and  that  if  the  defendant  be  stated  to  have  count, 

'  i<le  the  promise  in  the  first  count,  the  words  "  and  whereas"  ^^^  ^Y 

'^  ^  verdjct. 

'  1  D.  Sw  P.  102.    And  see  3  B.  and  P.  149.  2  N.  R.  461.     Post.  97- 
''  I.aw  «.  Sanders,  Cro.  E.  913.  Noy.  50.  S.  C.  e  2  Ld.  Raj-m.  899 

>' 5  Mod.  306. 


,1. 


1 1)  In  administrators  of  Dumond  v.  Carpenter,  3  John.  Rep.  183,  it  was 
I  Uiat  indebitatus  assumpsit  for  money  had  and  received  would  lie, 
i*  re  a  person  receives  money  for  anotlier  and  applies  it  to  his  o\m  use, 
farour  of  the  person  to  whom  it  ought  to  hare  been  paid;  for  the  law  al- 
»ys  docs  raise  an  assumpsit  from  the  misapplication  of  money  itceived  to 
'  lUiC  of  another. 

S<i  it  was  held  that  where  one  person  had  received  money  under  an  award 
:  'lieconunjssioncra  under  the  British  ti-caty,  the  interest  of  which  was  ii^ 
i'ltor  person,  he  might  recover  it  in  an  action  for  nionf  y  had  and  receiv* 
1  leard  v.  Bradford.  4  Mass,  Rep.  326 . 
10 
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in  the  beginning  of  the  second,  or  any  subsequent  coont,  "r 
80  connect  the  promise  in  that  count  with  the  promUe  i 
the  first  count,  as  to  afford  a  ground  for  the  inference  or  1 
tendment  that  it  was  made  by  the  same  person.     Thus,  ^  !t< 
the  plaintiff  declared  in  the  first  count,  on  an  agreement  c(>  • 
cerning  the  purchase  of  an  house,  and  stated  mutual  proroi '  ^ 
and  ill  the  second,  stated  ''  whereas  also,*'  in  considerati 
that  the  plaintiff  had  conveyed  to  the  defendant  the  house,  > 
per  sc  assumpsit  to  pay  the  purchase  money ;  on  non  assuMj 
pleaded,  and  verdict  for  the  plaintiff  with  entire  dama^e>. 
was  moved  in  arrest  of  judgment,  because  the  defendant's  nar^ 
was  omitted  in  stating  the  promise  in  the  second  count ;  b 
judgment  was  given  for  the  plaintiff,  against  the  opinion  » 
Blencoe,  J.  it  being  held  by  the  three  other  Judges,  that  t! 
[*95]      words  ^cumque  etiam  would  refer  the  second  promise  to  tl 
person  named  in  the  first :  and  Treby,  C.  J.  said,  the  omissV 
of  the  defendant's  name  in  the  second  promise  was  aided  »■ 
the  statute  16  &  17  Car,  2.  c.  8.  he  having  been  once  bef. 
rightly  named  G^. 
Ai  St  Where  it  does  not  appear  by  the  declaration  to  whom  i:i 

state,  to  promise  is  made,  the  plaintiff  cannot  have  j  udgment,  at  all  eve ri' 
^  "?'  in  special  assumpsit ;  therefore  where  the  declaration  only  ^af 
was  super  sc  assumpsit ^  after  verdict,  on  motion  in  arrest  of  ju«L 

"^      *       ment  for  that  cause,  the  court  ordered  a  nil  capiat  per  billai'*' 

-  ,    ,  ,        However  there  seems  to  be  this  distinction,  that  if  the  act  a;. 

Intenclccl,  '  ^     ^ 

it  ]?.  o-       pears  to  have  been  promised  to  be  done  to  the  plaintiff,  that 
b"^\t  f  s^^c'^"^>  although  if  it  do  not  appear  to  whom  the  prom:  • 
party.       was  made,  or  the  act  promised  was  to  be  done,  perhaps  the  ilt- 
claration  may  be  bad  for  uncertainty.     Therefore  where  an  ex- 
ecutor declared  upon  a  pf||lhiise  to  enter  into  a  bond  to  his  i(^ 
tator,  without  saying  to  whom  the  promise  was  made,  it  v.'^ 
holdcn  to  be  sufficient,  and  tantamount  to  a  promise  to  thf  t»"*- 
tator  ;  as  it  had  been  resolved  in  a  previous  case*.     But  if  tJ- 
declaration  had  been  sitper  se  assumpsit  to  enter  into  a  boir. 
without  shewing  to  whom,  perhaps  it  would  have  been  bad ' 
Jn  Noy's  report  of  the  same  case,  it  is  said  that  in  Whichal  ar. 
Johns,  the  declaration  stated  a  promise  to  the  plaintiff  to  pa\ .' 

«r  Stanhope  t. Butler,  1  Lutw.  234,  5.  *  Coleman  t.  Bhindcn,  ?■ 

255.  Xoy.  83.  S.  P.  Ante  8G»  7.  92.         «  AVhichal  v.  Jolws.         k  Coul- 
V.  CaiT,  Cro.  8  Bliz.  848. 
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-am  of  money,  without  saying  to  whom  it  was  to  be  paid,  and 

riiis  report  does  not  take  any  notice  of  the  aboTe  ^distinction* ;      [*96  J 

hut  it  seems  a  good  one,  if  where  a  promise  is  made  for  the  be. 

Ajt  lit  of  the  phuntitf,  it  does  not  signify  to  whom  the  promise 

vv  as  made^  and  either  he  or  the  promisee  may  maintain  the  ac. 

(ion'".     However  in  Siderfin's  report  of  the  case  of  Buckler 

Hiid  Aogel,  it  is  stated,  that  if  it  had  not  been  said  to  whom  the 

[tromise  was  made,  it  would  ha?e  been  bad,  though,  there  the 

iiyment  was  to  be  to  the  plaintiff". 

It  appears  from  what  is  said  above,  that  where  the  act  is  pro.  intended 

Lihed  to  be  done  to  or  for  the  benefit  of  the  plaintiff,  it  may  be  fwhenefit 

iiiteiided  that  the  promhe  was  made  to  him;  and  on  the  other  nilsec. 

hnnd,  it  is  clear  from  the  following  cases,  that  if  the  promise 

lupoar  to  have  been  made  to  th^  plaintiff,  it  may  be  intended. 

i\vdt  the  act  promised  to  be  done  was  to  be  done  to  him,  or  for 

his  benefit,  though  that  be  not  expressly  stated**.     Where  the 

^tlaintiff  declared  on  a  promise  to  him,  that  if  he  would  deliver 

1  prtain  wares  to  the  defendant's  daughter,  the  defendant  would 

nay  for  them,  (without  saying  whom  he  would  pay)  it  was  held 

{'•at  it  should  be  intended  that  the  payment  was  to  be  to  the 

'j'lintiff,  and  therefore  the  declaration  was  certain  enough  p. 

>o.  ^\here  the  plaintiff  declared  on  a  promise  to  deliver  30  loads 

(A'  lime  stones,  without  saying  to  whom  they  were  to  be  deliver- 

i<\^  it  was  held  that  when  one  man  promises  another  to  pay  or 

il^llver  any  thing,  and  does  not  say  to  whom,  yet  the  law  in- 

I'lids  it  to  the  promisee.    So,  where  one  had  promised  to  deliver 

kh\  quarts  of  peas  at  a  certain  house,  without  saying  to  whom 

ihcy  wereto  be  *delivered,  yet  it  was  adjudged  good ;  for  if     r*97'i 

•iny  particular  place  be  appointed  for  the  delivery  of  the  goods, 

be  must  deliver  them  at  that  place,  althoagh  there  be  no  person 

to  receive  them,  and  if  no  place  be  appointed,  then  to  the  per. 

sou  to  whom  the  promise  is  made,  although  it  be  not  said  to 

whom  they  should  be  delivered:  but  the  case  is  the  stronger, 

if  the  promise  be  laid  in  the  declaration  to  deliver  the  goods  at 

^uch  a  place,  for  the  use  of  the  plaintiffs. 

I  Xoy,  58.  S.  C.  »« Hordr.  321.  Sed  vide  Ante  93.  »  1  Sid.  246. 

"  Hardr.  223.  P  Sliarp  v.  Holt,  Noy,  So.'Poph.  181.  Lat.  151.  Q7Z 

Vto.  Car.  77.  S.  C.  q  Howard  v.  Approbert,  Lit.  85,  6 
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Promise        If  the  promise  be  made  to  a  third  person  for  the  benefit  of  t*  • 
ear^r     P^**"^*ff?  *^6  declaration  must  state  it  to  have  been  made  ai . 
nlaintiff,    cording  to  the  fact  ;  as,  in  the  case  of  father  and  cliild,  whcr^ 
ed.    ^    "  ^  promise  is  made  to  the  former  for  the  benefit  of  the  latter,  fr ' 
declaration  must  state  the  promise  to  have  been  made  to  the  fa. 
ther,  though  the  child  bring  the  action^  (1) 
Certaint         With  respect  to  the  certainty  or  truth  required  in  special  i 
of  time,  in  sumpsit,  in  stating  the  time  of  making  the  promise,  and  tL.i 
g^neraL     ^jj^q  jj  jg  to  be  performed,  it  should  be  observed,  that  the  pn'- 
mise,  being  a  material  and  issuable*  fact,  must  always  be  Ian 
with  a  time  and  place  ;  but  it  is  not  in  general  important  win- 
day  is  laid,  though  where  the  plaintiff  declares  on  a  written  ir. 
strument,  as  bearing  such  a  date,  a  variance  from  that  date  i- 
fatal.  (2) 
Impossi-        And  it  has  been  held,  that  if  the  plaintiff,  in  stating  the  pr  v 
M  none'     "^'^c,  lay  an  impossible  dayj  which  is  as  none,  he  cannot  ha>r 
r*98l     judgment ;  thus,  w^here  the  plaintiff  *declared  on  several  proni- 
ses,  and  laid  one  of  them  on  the  first  of  April,  44  Eliz.  aii«: 
another  afterwards,  to  wit,  on  the  12th  of  February  in   il' 
same  year,  after  verdict  for  the  plaiutiif  on  non  asstimpsif.  3 
nil  capiat  per  billam  was  entered,  because  the  promi<;e  whirl, 
was  prior  in  point  of  time,  was  laid  by  the  declaration  as  po^^. 
terior  in  time  and  order  of  statement,  by  reason  of  th^  wonl 
scilicet  being  annexed  to  the  word  postea  ;  for  though  by  th^- 
latter  word,  the  promise  which  follows  should  be  intended  a 
promise  after  the  first  assumpsit,  yet  the  word  scilicet  made  the 
word  postea  special,  which  of  itself  had  been  general,  as  it  re. 
fers  to  a  certainty,  and  cannot  receive  any  construction  but 
that  the  promise  laid  on  the  12th  of  Febrtiary  was  after  tlir 
other  promises  ;  and  the  mention  of  the  12th  of  February ,  i- 
repugnant,  as  the  month  of  February  comes  before  April.      II 
the  scilicet  had  not  been  joined  to  the  word  postea^  then  the 
declaration  had  been  good,  and  the  word  postea  alone  had  bcrr. 
void  ;  but  the  scilicet  denotes  the  certainty  of  what  was  not  ex- 
pressed before,  and  that  to  be  subsequent  in  time  to  the  former 

»•  Hardr.  321.     Scd  vide  ante  93. 


(1)  See  note  ('2)  ante  pag-c  89. 

(2)  If  the  promise  is  laid  after  the  teste  of  tlie  writs  it  will  be  ba<l  r*  ^ 
demurrer,  but  cured  by  verdict.    4  Mass.  Rep.  263. 


OF   THE   PROMISE.  93 

pTomise,  which  appears  otherwise  ;  and  therefore  the  plaintiff 
cannot  have  judgment,  entire  damages  being  given  for  all  the 
promises,  and  it  appearing  that  one  of  them  is  not  well  laid. 
Tanfield,  J.  said,  that  according  to  this  resolution,  a  previous 
case  had  been  adjudged.^  However  Popham,  C.  J.  observed, 
that  where  there  is  a  certainty  expressed  in  time,  as,  the  day  of 
the  bill  purchased,  which  is  always  set  down,  and  afterwards 
the  plaintiff  will  say  in  his  declaration,  scilicet  such  a  day  in 
certain,  and  mistakes  the  day,  in  that  case  the  ^scilicet  is  idle  r^^goi 
and  void,  by  reason  of  the  former  certainty  appearing  of  re- 
cord^ 

Although  the  words  *^  afterwards,  to  wit,  on  the  same  day,"  ««a Pter- 
in stating  a  <;ontract  implied  by  the  law,  shall  be  intended  the  wiu'^'^s  on 
time  of  the  contract,  it  must  be  otherwise  intended  where  the  iiiiv/'iunv 
declaration  is  upon  a  special  and  collateral  promise** ;  for  in  i^itendcd, 
the  case  of  a  consideration  continuing,  an  actual  promise  can- 
not be  taken  as  having  been  at  another  time,  but  it  must  where 
the  consideration  does  not  continue  ;  and  therefore  it  seems 
that  if  the  plaintiff  in  declaring  in  assumpsit  upon  an  award, 
.state  the  promise  to  have  been  afierzcards^  to  wit,  on  (he  same 
day,  it  must  be  considered  as  a  special  and  collateral  promise, 
although  he  also  use  the  words  '^  of  and  upon  the  premises," 
which  do  not  relate  to  the  time,  but  the  matter  of  the  submis- 
sion^. 

It  has  Ijeen  already  observed,  that  the  promise  being  issuable, 
should  be  stated  not  only  with  a  time,  but  a  venue,  as  the  sup-  mcnt  of 
))Oited  place  where  it  was  made ;  and  where  the  action  is  brought  vemie,&.c. 
in  an  inferior  court,  it  must  also  be  stated  that  the  cause  of  ac- 
tion arose  within  the  jurisdiction  of  such  courts.  (1) 

•  Drake  v.  Yoiingc.     Sed  qu  ?  t  \Vlldboi-e  v.  Cogaji,  Yelv.  93   4* 

*•  Read  V.  Palmer,  Sty.  106.  v  sty.  117.  S.  C. 

w  Ante  97.    £t  videpott  on  declaration  in  general  assumpsit 


(1)  In  Massachusetts  in  a  recent  case  the  coiurt  said,  we  hold  a  decla- 
ratioQ  without  a  venue  or  with  a  wrong  venue  as  bad  in  form  when  spe- 
cially demurred  to  for  this  cause ;  but  for  no  other  reason  that  vvc  can  de- 
vise but  a  long  usage. — ^Tlie  reason  of  tliis  opinion  rests  on  tJie  local  sta- 
tutes of  the  state.— Briggs  v.  Nantucket  Bank.  5  Mass.  Rep.  94 

In  County  Courts  in  Virginia  it  is  not  necessary  to  allege  the  ciuse  of 
action  to  have  arisen  i^itbin  the  jurisdiction  of  tlie  roin-t  :  f.jr  llu.»y  are; 
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Declara-        If  the  plaintiff  declare  on  a  promise  to  be  performed  at  a 

promise     Particular  place,  as,  to  deliver  goods  at  a  particular  house,  it  H 

to  be  per-  not  necessary  to  say  that  it  was  in  the  possession  of  the  plain* 

a  particu-  ^*^'  ^^^  though  that  should  not  be  the  fact,  he  ought  to  obtain 

lar  place,  permission  of  the  owner,  and  is  bound  to  do  so  by  his  promise. 

I   100 J    There  ^is  a  difference,  where  a  man  promises  to  do  a  thing  un. 

lawful  in  itself,  and  which  cannot  by  any  means  become  lawful, 

as,  to  kill  a  man,  or  burn  a  house  ;  and  where  he  promises  to 

do  a  thing  which  it  is  not  lawful  for  him  to  do  at  the  time,  but 

which  in  time  may  become  so,  as,  to  make  a  feofTment  of  certain 

land  of  a  stranger,  &c.  in  which  cases  he  is  bound  to*  do  the 

thing,  and  at  his  peril  must  obtain  lawful  license  to  do  it*. 

At  several      It'  the  plaintiff  declare  on  a  promise  to  pay  a  sum  of  money 

^ t"^^  h      at  several  specified  days,  without  shewing  by  what  portions  it 

fore  such  was  to  be  paid,  that  i«  not  a  ground  for  arresting  the  judgment ; 
a  time. 

«  Howard  t».  Approbert,  lit.  85,  6. 


courts  of  general  jurisdiction  ci-eatcdby  public  law — ^Tm-berviHe  v.  Long. 
3  Hen.  &  Mansf  Rep.  309.  The  same  law  may  be  considered  as  applying 
to  the  Courts  of  Common  Pleas  of  the  various  counties  in  Massachusetts. 
Briggs  V.  Nantucket  Bank.  5  Mass.  Hep.  94.  Gilbert  v.  tlie  same.  5  Mass. 
Itep.  97. 

But  it  maybe  otlierwise  in  respect  to  courts  of  pai'ticular  coiporations  ; 
and  has  been  so  held  in  Thornton  v.  Smitli.  1  Wash.  Rep,  81. 

An  action  for  a  debt  of  >^860  12*.  1^/.  founded  on  a  decree  of  chance nr 
is  not  supported  by  evidence  of  a  decree  for  ^^860  12j.  Id.  w//i5  intermit 
from  a  certain  day  to  the  day  of  remlering  the  decree  ;  but  the  varuuice  is 
fatal.    Thompson  v.  Jamieson.  I  Cranch  Rep.  282. 

If  the  declaration  on  a  policy  of  ii;isiirance  contain  an  averment  of  in- 
dividual interest,  it  is  not  supported  by  evidence  of  a  copartnership  inter- 
est. Graves  v.  the  Boston  ^Marine  Inaiu-ance  Company.  2  Cranch  Rep. 
419. 

If  a  declaration  he  on  a  A^Titten  insti'ument  dated  tlie  twentieth  of  May, 
and  the  instrument  be  dated  twentieth  egbt^  tJiere  is  no  variance.  Tlie  let- 
ters eght  ai*e  insensible.    Douglas  v.  Beam.    2  Biim.  Rep.  76. 

Where  an  action  was  brought  on  a  contract  to  dtdiver  stock,  and  Uie 
declaration  stated  tlic  contract  to  be  to  deliver  one  hundred  bank  sh:uH^s  to 
A.  B.  or  order,  xuid  the  written  contract  offered  in  evidence  was  only  to 
deliver  the  shares  to  A.  B.  it  was  held  by  the  court  that  the  variance  w;ts 
immaterial,  and  tlie  words  or  order  might  be  rejected  «s  suq^lusagc.  Liv- 
ingston v.  Swanwick.  2  Dall.  Rep.  300.  This  decision  may  j)ei*iiaps  di.  - 
serve  furtlicr  consideration,  if  ashnilai*  case  should  r.risc.  • 
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especially  after  verdicty.  In  such  case,  Ihe  portions  must  be 
either  optional^  or  equal.  If  the  promise  declared  on  appear 
to  be  uncertain  as  to  the  time  of  its  performance,  as,  where  it 
was  to  pay  money  at  a  certain  feast  day  or  about  that  time,  yet 
if  it  appear  that  the  money  was  not  paid  when  the  suit  was 
commenced,  and  it  be  clear  by  the  premise  that  it  was  intended 
to  be  paid  before  that  time,  the  plaintiff  may  yet  have  judg- 
ment ;  as  was  the  case  in  the  authority  cited,  where  a  refusal 
to  pay,  up  to  the  time  of  the  action  was  stated*. 

There  is  a  difference  in  declaring  upon  a  promise  to  pay  mo.  ^j^j^^^jj, 
ney  generally,  or  in  a  convenient  time,  and  on  a  promise  to  pay  ly,  or,  in 
on  request ;  for  where  the  plaintiff  declared  that  in  considcra-  \^^ 
tion  he,  at  the  defendant's  request,  had  taken  much  trouble  in  lime,  or, 
his  law  concerns  and  promised  to  marry  his  daughter,  the  de-  ^^^3^.' 
fendant  promised  to  pay  him  a  siim  of  money,  generally,  *with-    r*|on 
out   saying,  when  he  should  be  requested  ;  and  after  verdict 
against  the  plaintiff  in  that  action  he  brought  another,  and  de- 
elared  on  the  same  consideration,  that  the  defendant  promised 
to  pay  the  same  sum,  on  request ;  it  was  holden  on  demurrer, 
that  the  judgment  in  the  first  action,  was  no  bar  to  the  second, 
because  the  promise  in  the  second  action  being  special,  could 
Bot  be  enforced  till  a  request  was  made*  ;  but  the  promise  in 
the  first  action  being  general,  was  to  be  performed  in  a  reason- 
able time**.     Where  a  contract  is  general,  as  to  the  time  of  its 
duration,  or  performance,  or  both,  the  plaintiff  may  state  it 
generally,  as  it  was  made,  and  afterwards  ascertain  its  dura- 
iiofn  and  time  of  performance  by  averment^. 

It  may  generally  be  observed  that  a  greater  degree  of  cer-  certainty 
iaiaty  in  statement,  and  a  more  strict  proof  is  required,  in  an  of  sums, 
action  upon  the  original  contract  itself,  than  where  the  action 
is  brought  upon  the  promise  implied  by  the  law  upon  the  execu- 
tion of  it.  In  the  former  case,  if  the  party  mistake  the  sum 
agreed  on,  or  the  like,  he  may  fail  in  his  action ;  but  in  the  lat- 
ter, though  he  mistake  the  sum,  &c.  it  has  been  adjudged  that 
he  may  yet  recover <*. 

The  subject  matter  of  the  contract  should  be  described  with  ccrtaintv 
certainty  to  a  common  intent;  and  if  the  description  be  gene-  ot'subjtct 

y  Brewin  v.  Mansfield,  3  Leon.  235.        «  Taylor  «.  Cham%  Nov,  16. 
•  But  see  Ci-o.  Jac  183.  1  Brownl.  10.  *»  Leach  v.  Bi-omsill,  1  Rol. 

Abr.  353,  4.  «^  Ante  56.  Et  ride  post  102.  ^  Bukcr  v.  Eclmond'i, 

Al.  28. 
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matter  of  ^^h  *^  ^^^^  ^®  construed  according  to  that  intent.     Where  the 
conti'act.    promise  declared  upon  is  to  deliver  to  the  plaintiff  cattle  or 
tract  to      goods,  in  exchange  *for  other  cattle  or  goods  sold  to  the  defeo. 
deliver      dant,  it  seems  particularly  proper  to  state  the  quantity,  qoali. 
out  sav-     ^y?  ^^^  price  or  ?alue  of  the  cattle  or  goods  promised  to  be  de- 
m^  what   livered,  and  the  time  when  they  were  to  be  deliYcred^  the  omis. 
[*102j  sion  of  such  statement  would  it  seems  clearly  be  ground  of 
special  demurrer,  although  after  verdict  it  cannot  be  taken  ad- 
vantage of,  on  a  motion  in  arrest  of  judgment  or  writ  of  error. 
For  where  the  plaintiff  professes  to  declare  upon  a  special  con- 
tract, he  ought  to  specify  what  the  terms  of  the  contract  are, 
especially  where  it  is  not  a  contract  of  sale  for  money,  bat  for 
the  exchange  of  goods,  which  are  uncertain  in  quality  and  value. 
The  rule  however  seems  to  be,  that  after  verdict,  any  defect  ib 
the  statement  of  the  contract  may  be  supplied  by  intending  p^oof 
before  a  jury ;  though  where  the  contract  is  not  so  stated  as  that 
the  nature  or  extent  of  it  can  be  supposed  or  intended  to  have 
been  proved,   the  plaintiff  cannot  have  judgment.     Where  the 
declaration  stated  the  contract  to  be,  that  in  consideration  the 
plaintiff  had  sold  to  the  defendant  a  certain  horse  of  the  plain- 
tiff, at  and  for  a  certain  quantity  of  certain  oil,  to  be  delivered 
at  a  certain  time  which  had  elapsed  before  the  commencement 
of  the  suit,  the  defendant  promised  to  deliver  the  said  oil  ac. 
cordingly ;  it  was  held  well  enough  after  verdict,   though  it 
would  have  been  clearly  held  otherwise  on  special  demurrer'. 
To  give         A.  contract  or  promise  to  give  a  bond  for  the  payment  of  a 
h«nd ;        sum  of  money  is  to  be  intended  to  be  given  in  a  penalty  of  dou- 
saying  in   ^^^  ^^^  sum,  although  an  award  to  give  a  bond  for  the  payment 
whatsum.  of  ^20,  without  mentioning  the  sum  in  which  the  obligor  is  to 
[*i03]    be  bound,  is  not  *good  ;  -therefore  where  the  plaintiff  declared 
upon  a  promise  to  give  him  a  bond  for  the  payment  of  a  certain 
sum,  and  it  was  objected,  in  arrest  of  judgment,  that  it  was  not 
alleged  in  what  sum  the  bond  was  to  be  given  ;  the  objection 
was  disallowed,  because  it  should  be  intended  a  bond  in  donblc 
the  sum  to  be  paid^.     Besides,  it  is  observable  that  the  bond 
might  be  single.     However,  the  case  may  be  otherwise  upon  a 
demurrer, 

e  Waixl  V,  Harris,  2  B.  &  P.  265.  f  Anon.  1  Lev.  87.  £t  vide 

1  Vent  99.  S.  P. 
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Having  considered  the  necessary  circumstances  to  be  stated  Variance, 
in  setting  forth  the  promise  in  special  assumpsit,  and  the  mode  ^  ^^  ' 
in  \\hich  the  subject  of  the  contract  itself  should  be  described,  neral. 
It  now  remains  to  consider  what  has  been  deemed  a  Tariance 
from  the  promise  as  set  forth,  first,  where  the  declaration  mis- 
takes the  promise  altogether,  or  the  time  or  place  of  its  perfor- 
inaiice,  the  parties  to  the  contract,  or  the  subject  matter  of  it  ; 
2dly,  where  it  is  conditional,  but  declared  on  as  absolute,  and 
vice  verm  ;  and  3dly,  where  only  part  of  an  entire  promise  is 
stn^''»d,  or  proved.     A  variance  from  the  contract  in  either  of 
these  respects  is  generally  fatal.     Such  a  variance  shews  the 
contract  given  in  evidence  to  be  a  different  one  from  that  on 
which  the  plaintiff  has  declared,  at  all  events,  where  the  state- 
mont  in  the  declaration  professes  to  describe  the  contract  on 
which  the  action  is  brought  ;  for  a  contract  is  in  its  nature  en- 
tire, and  therefore  the  description  of  it  must  be  proved  as  laid, 
and  if  any  *part  of  the  description  be  false,  the  contract  given  r*l04] 
in  evidence  cannot  be  said  to  be  that  declared  upon  s.      It  does 
not  matter  whether  the  contract  be  stated  in  the  words  in  which 
it  wa!>  made,  or  according  to  the  supposed  legal  effect  of  it.     If 
it  was  in  fact  different  from  what  is  stated,  or  the  legal  effect  of 
it  be  mis-stated,  or  the  meaning  or  intention  of  the  contract,  as 
it  appears  in  evidence,  is  different  from  that  which  the  law  pre. 
sumes  to  be  the  meaning  or  intention  of  the  contract,  as  stated 
in  the  declaration,  the  variance  will  be  equally  fatal,  though 
that  statement  as  far  as  it  goes  be  strictly  true  b. 

The  following  observations  furnish  instances  where  the  de-  Wiere 
claration  may  mistake  the  promise  altogether.     Where  money  PJ'o*^'^^'** 
belted  is  paid  into  the  hands  of  a  banker,  who  gtves  a  receipt  tlier  rais^ 
for  it  to  the  persons  betting  as  received  of  them,  the  winner  can-  ^**^^"* 
not  recover  on  the  common  count  on  a  wager,  but  must  state 
that  the  money  was  so  paid,  and  the  defendant  refused  to  permit 
him  to  receive  it  from  the  banker  ;  for  the  money  being  paid  in 
on  (heir  joint  account,  one  cannot  get  it  from  the  banker  with- 
out the  consent  of  the  other  ;  and  if  the  plaintiff  were  to  recover 
the  amount  from  the  defendant  as  on  the  wager,  the  latter  might 

IT  1  D.  &  B.  240.  4  D.  8c  E.  560.    5  D.  &  E.  498.    per  Bvrtler,  J.    Ami 
see  9  East.  157.  t  4  D.  &  E.  314.     Ante  79, 
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never  be  able  to  get  it  out  of  the  banker's  hands '.  Another  in- 
stance of  a  total  mistake  of  the  true  contract,  seems  to  be,  where 
the  plaintiff  declared  that  he  having  distrained  on  his  tenant,  iu 
consideration  he  would  return  the  goods  to  the  tenant,  the  de- 

r*105]  fendant  undertook  to  pay  *the  plaintiff  his  rent  ;  and  on  the 
trial  the  agreement  appeared  to  be  that  the  plaintiff  should  deli- 
rer  the  goods  to  the  defendant,  and  not  return  them  to  the  te. 
nant ;  which  Lord  Kenyon  held  to  be  a  fatal  variancei.  So,  if 
the  plaintiff  declare  generally  in  assumpsit  against  tbedefeodani 
as  a  lighterman,  for  damage  done  to  the  plaintiff's  goods  which 
had  been  entrusted  to  him,  to  entitle  the  plaintiff  to  recoTcr,  if 
must  appear  that  the  loss  happened  by  the  neglect  of  that  whicb 
was  the  common  duty  of  the  defendant.  The  law  raises  no  pre. 
sumption  of  what  is  his  duty,  which  is  matter  of  evidence.  If 
there  be  any  special  contract  on  the  part  of  the  defendant,  in 
consequence  of  the  non-perfonnance  of  which  the  damage  hap- 
pened, it  should  be  the  object  of  a  special  count.  Therefore 
where  the  facts  of  the  case  appeared  to  be,  that  rice  was  deliver- 
ed on  board  the  defendant's  lighter  to  be  landed  at  the  plaintifT* 
warehouse,  but  in  consequence  of  no  report  having  been  made 
on  the  petition  presented  to  the  commissioners  of  the  custom?, 
the  land  surveyor  would  not  permit  the  goods  to  be  landed,  an<I 
they  remained  in  the  lighter  where  they  received  the  damage  for 
which  the  action  was  brought ;  and  it  appeared  in  evidence  that 
the  presenting  of  the  petition  and  the  subsequent  proceedings 
were  the  business  of  the  customhouse  agent  of  the  plaintiff,  and 
not  of  the  lighterman  ;  the  plaintiff  having  declared  generally 
against  him  for  a  neglect  of  duty,  was  nonsuited  ^,  In  declar- 
ing upon  a  contract  for  any  particular  quantity  or  measure  of 
merchandize  regulated  by  statute,  the  measure  taken  by  itself, 
without  reference  to  any  custom  or  particular  agreement,  must 

[*106]  be  taken  to  mean  *the  statute  measure,  and  therefore  unless  such 
custom  or  agreement  be  stated,  if  it  appear  in  evidence  at  the 
trial,  the  plaintiff  cannot  recover,  though  the  quantity  be  laid 
under  a  videlicet.  Therefore  where  the  plaintiff  declared  on  a 
contract  for  a  large  quantity,  to  wit,  400  bushels  of  oats,  and  ii 
was  proved  that  the  contract  was  for  so  many  bushels  accordlnc 

*  Robson  V.  HaH,  Pcake's  Rep.  127.  J  l^ciy  v.  Goodson,  4  D.  .*•: 

E.  68r.  ^  Whalley  v.  Wray,  3  Egp.  Ucp.  74.  • 
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to  a  certain  measure  different  frotti  the  statute  measure,  the 
court  held  there  was  a  fataJ  variance  ;  for  that  a  bushel,  gene- 
rally, meant  a  statute  bushel  *. 
The  time  when  the  promise  is  to  be  performed  is  always  ma-  Time  of 

Irrial,  and  must  be  proved  as  it  is  stated,  whether  it  be  to  de-  P<^"<'i*" 

1  IT  7  niance  oi 

piMid  on  a  collateral  act,  as,  the  request  of  the  defendant,  or  to  promise, 
fake  place  at  any  particular  day  in  future,  or  in  a  reasonable 
time,  or  at  any  certain  period,  to  be  reckoned  from  the  day 
mentioned  in  stating  any  other  collateral  fact ;  and  in  the  latter 
f.dse,  it  is  obvious,  that  not  only  that  period  must  be  stated  ac- 
%^ording  to  the  truth,  but  also  the  day  from  which  it  is  to  be 
rrrkoned.  Therefore,  where  the  plaintiff  declared  that  on  the 
lirst  of  November,  31  Eliz,  he  had  delivered  to  the  defendant 
ihrce  cloths,  and  the  defendant,  in  consideration  thereof,  piomi- 
Hod  to  pay  him  ^30,  one  moiety  within  the  first  year,  and  the 
other  moiety  within  the  second  ;  upon  non  assumpsit j  the  jury 
found  that  the  delivery  was  on  the  first  of  August,  31  Elh,  and 
it  was  adjudged  for  the  defendant,  because  the  promise  proved 
was  not  the  same  on  which  the  plaintiff  had  declared"". 

*  With  respect  to  what  may  be  deemed  a  variance  in  the  state-  rn^-irsj-i 
ment  of  the  parties,  in  setting  forth  a  special  promise  in  assump-  Niimes  of 
?ii,  it  seems  that  if  a  name  be  once  mentioned  inaccurately,  but  P^^^cs. 
it  is  afterwards  throughout  the  declaration  stated  as  it  ought  to 
have  been  at  first,  the  name  first  mentioned  may  be  rejected  as 
•<ur{)lusage.  Therefore  where  the  declaration  stated  that  the 
plaintiff's  testator  delivered  to  the  defendant  a  bond,  whereby 
one  Lord  Viscount  Gave  (instead  of  Gage)  became  bound  to 
him,  and  that  the  defendant  promised  to  re-deliver  the  bond  to 
the  testator,  but  had  not  re-delivered  it ;  after  verdict  on  fion 
a*i<!umpsif^  the  Chief  Justice  on  opening  the  case  thought,  that 
as  after  the  first  mention  of  Gave,  instead  of  Gage,  it  was  Gage 
ill  the  declaration  throughout,  the  word  Gave  might  be  rejected 
as  surplusage ;  to  which  opinion  Dennison,  and  Foster,  J.  in- 
<  lined.  Mr.  J.  Dennison  thought  that  there  was  sufficient  evi- 
dence to  prove  the  bond  stated  in  the  declaration,  and  it  was 
well  enough  after  a  verdict,  however  it  might  have  been  upon 
a  demurrer.  And  although  Wright,  J.  at  first  thought  the  va- 
!i;uice  a  material  one,  and  diificult  to  be  got  over,  the  court,  af- 

'  llockin  V,  Cookp,  4  T).  &  E.  oM.  ">  Miinday  «.  Martin,  Cro. 
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tcr  taking  time  to  consider,  gave  judgment  for  the  plaint  id", 
unanimously,  that  the  evidence  supporte^d  the  declaration,  and 
the  word.  Gave,  was  only  surplusage  °. 
Number         ^^  ^^®  contract  be  stated  in  the  declaration  to  have  been  made 
of  parties,  with  the  plaintiff  alone,  and  it  appear  in  evidence  to  have  been 
made  with  any  other  person  or  persons  besides  the  plaintiff,  the 
variance  is  fatal,  and  ground  of  nonsuit.     But  if  it  appear  to 
have  been  *made  by  the  defendant,  it  is  no  ground  of  nonsuit 
that  any  other  parties  jointly  promised  with  him,  but  onl\ 
ground  for  a  plea  in  abatement.     If  the  plaintiff  declare  \\\M-)Xi 
the  contract,  all  the  joint  contractors  ought  regularly  to  be 
sued,  although  it  is  otherwise  if  the  action  be  founded  upon  tort ; 
and  there  seems  to  be  no  difference  whether  it  is  brought  upon 
an  express  or  implied  contract.     Formerly,  indeed,  the  omi*;. 
sion  of  any  one  of  several  joint  contractors  in  an  action  of  con- 
tract, or  tort  founded  upon  contract,  might  have  been  either 
pleaded  in  abatement,  or  taken  advantage  of  on  the  general  is- 
sue ®.     But  it  was  afterwards  found  more  convenient  and  rea. 
sonable  to  require  the  defendant  to  plead  his  partnership  in 
abatement,  as  each  defendant  is  liable  for  the  whole  debt,  and  in 
an  action  for  money  paid  contribution  may  in  effect  be  obtain. 
ed.     As  it  is  for  the  benefit  of  the  defendant  only  that  his  co. 
contractors  should  be  sued,  if  he  do  not  take  advantage  of  ihe 
partnership  by  pleading  in  abatement,  it  is  supposed  to  be  wai. 
ved  ;  and  he  ought  to  claim  it  in  the  earliest  stage  of  the  cause, 
and  not  put  the  plaintiff  to  the  useless  trouble  of  making  out 
his  case,  and  afterwards  bring  forward  his  objection.  The  mat- 
ter being  pleadable  in  abatement  ought  not  to  be  given  inci- 
dence.    Besides,  proof  that  the  contract  was  made  by  another 
person  as  well  as  the  defendant  docs  not  prove  that  the  defen- 
dant did  not  contract ;  though  if  a  contract  be  alleged  to  be 
made  to  one  person,  and  in  fact  it  was  made  to  more  than  one, 
the  reason,  and  policy,  of  the  case  are  different  p. 
r*109l        *Nor  can  it  be  objected,  on  the  general  issue,  that  the  contract 
Contract    's  stated  to  have  been  made  with  the  defendant  only,  for  the  de- 
livery of  goods  to  him  which  lie  was  to  receive,  although  it 
should  appear  in  evidence  to  have  been  made  with  him  andano- 

n  AlcoiTi  V.  Westbrook,  1  Wils.  115.  o  Boson  v.  Sandford,  1  Sl^'. 

)S9.  101.  P  Rice  V,  SImtc,  5  Biu*.  261 1.     Abbot  v.  Smitli,  2  Blar.  9^^- 

S.  P.    And  see  1  Saimd.  154.  n.  1.  291.  g. 
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thcr  person  jointly,  for  delivering  the  goods  to  them  both,  and 
thar  they  were  both  jointly  liable  for  not  receiving  the  goods,  (b) 

(i)  Germaxne  v.  Frederick,  Trin.  25  G.  3. 

Assumpsit,  tried  before  Lord  Mansfield,  at  Westminster,  in  this  term.  ;^„„„p,;t 
1  he   first  count  stated  that  tlie  defendant   had  agreed  to  buy  of  the  f^\  "ot  re- 
pla  ntiff2001oatls  of  flints  to  be  delivered  on  boai'd  a  ship  called  tlie  Lord  flints,  cobe 
AI  *  aitiiey,  and  tliat  tlie  defendant  refused  to  receive  tlie  goods.     There  ddi-miani. 
wcrt-  set'eral  oilier  counts,  one  of  which  was  a  common  indebitatus  assumfi-  J.'jft'fjj.f*^ 
!it  on  a  bars:ain  and  sale  of  the  flints.     At  the  trial  tlie  following  memo-  they  were  to 
riiidum  was  produced  in  evidence,  and  proved  to  have  been  written  by  the  to  and  re- 
(i.ft ndant.    "  Gravesend,  March  29th.  20  carts  on  board  the  Lord  Ma-  Slfiminnt 
rai-.ncy,  by  order  of  H.  Frederick  and  Captain  Neale."     Upon  reading  this,  u^  n"o°lari! 
Mr,  Mingaj  for  the  defendant,  contended  tliat  the  eridence  shewed  tliat  »ncc. 
>lie  contract  was  made  jointly  with  Frederick  and  Neale,  whereas  tlie  de- 
cUratian  went  on  a  supposed  contract  witli  the  defendant  only.    Lord 
\l  AXsriEi,D  was  of  opinion  that  diis  was  a  variance,  which  might  be  ta- 
kri\  adratitage  of  at  the  trial,  and  nonsuited  the  plaintiff;  altliough  it  was 
'^'.►atended,  first,  that  the  paper  writing  did  not  import  a  contract  witli  Fre- 
derick and  Ncale,  but  only  a  note  to  authorize  the  receiving*  of  the  flints 
tin  board  the  ship  ;  secondly,  Uiat  supposing  it  to  amount  to  a  contract  with 
Ij-.th,  yet  this  was  a  matter  which  could  only  be  taken  advantage  of  by 
pica  in  abatement. 

Palmer  obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
:kside,  and  on  moving  for  tlie  ride,  mentioned  several  cases  in  assumpsit ' 
Rice  «.  Shute,  5  Bur.  2611.  Abbot  «.  Smith,  Black-  947.  "  Dixon  v.  Bow- 
m;4n,  B.  R.  M.  17  G.  3.  (Cas.  div.  temp.  141.)  Uees  sj.  Abbot,  Cowp.  832- 
Moson  V.  Sandford,  Slio,  29. 102.  and  tJie  following  cases  on  bonds,  Whelp- 
.Uile's  case,  5  Co.  119.  Shad  v.  Moon,  Cro.  Jac.  152.  Cabell  v.  Vaughan, 
I  Saand.  291.  Ascue  «.  HoUingworth,  Cro,  Eliz.  494.  Sayer  v,  Chajter, 
1  Lutw.  695.    Homer  v.  ^foorc,  M.  1750. 

Mlngay  shewed  cause  against  the  rule.  Many  cases  (he  said)  were 
•  itnd  to  prove  that  in  actions  against  a  partner  he  must  plead  the  pailner- 
?!^p  in  abaiement-  That  he  did  not  dispute;  but  argued  that  tliis  was  a 
contract  for  deliver}^'  of  a  quantity  of  flints,  and  the  written  order,  if  it  pnj- 
\  od  any  thing,  proved  a  contract  by  two,  whereas  the  declaration  was  on  a 
'viT^tract  by  Frederick  alone,  and  that  the  flints  were  to  be  deUvered  to 
Frederick  only.  Tlie  no.tc  was  for  deliver}' to  him  and  anotlier.  This  % 
j^nived  a  different  case  from  that  laid.  The  pbiintifF  mig^it  have  sued  tlie 
defendant  separately,  and  given  parol  proof  of  his  separate  liability. 

Baldisin^  same  side.     Promise  miLSt  be  proved  as  laid.   This  was  a  pro- 
mise to  deliver  to  two,  but  tlie  contract  stated  is  to  deliver  to  the  defen"        » 
d:\iit  onlv. 

Lonl  Man'SField,  (slopping  Mr.  Erskine  on  the  otlier  side) — ^They 
mu.y  both  be  liable.  Kis  Lordship  wa«  of  opinion  the  nd'*  ought  lo  W. 
mr*<le  absolute. 


^e<^ 


with  car- 
rier. 
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r*l  lOl        *I*  cannot  be  objected  that  the  evidence  does  not  carreapon*) 
Declara.    with  the  declaration,  upon  a  contract  of  sale  with  the  plaxotitf^s. 
contract     though  the  sale  note  should  shew  a  sale  by  them  as  brokers 
by  agent,  however  the  defendant  might  be  at  liberty  to  set  up  that  as  a 
defence,  if  he  would  suffer  by  the  contract  being  supposed  with 
the  plaintiffs.     Where  the  plaintiffs  have  a  special  property  in 
r*llll     *^®  goods,  the  sale  may  be  declared  upon  as  by  *them«.     Tbr 
rule,  qui  facit  per  aliumfacit  per  se^  applies  to  the  statement 
of  a  contract  made  by  a  third  person  as  agent  for  either  party  ; 
though  perhaps  it  may  be  otherwise  where  the  agent  expressly 
contracts  in  his  own  name,  notwithstanding  as  between  him  an>) 
his  principal,  it  is  understood  to  be  for  the  benefit  of  the  lattpr, 
if  that  be  not  known  to  the  defendant ;  at  all  events  where  th'- 
defendant  is  prejudiced  by  being  sued  by  the  principal, 
Bv  con-         ^"  *°  action  by  the  consignor  of  goods  against  a  carrier,  if 
sipiee       the  declaration  state  that  the  goods  were  to  be  carried  for  a  cer- 
tain hire  and  reward  to  be  paid  by  the  plaintiff,  and  it  appear* 
in  evidence  that  the  consignee  had  agreed  with  the  plaintiff  to 
pay  the  carriage  of  the  goods,  such  evidence  proves  the  declara. 
tion  ;  for  the  consignor  is  legally  liable  for  the  carriage  to  the 
carrier,  whatever  may  be  the  contract  between  the  former  ami 
the  consignee  ^     It  is  another  question  who  is  the  proper  par. 
ty  to  bring  the  action  against  the  carrier.     That  does  not  always 
depend  upon  the  vesting  of  the  property,  which  may  vary  ra 
[*112]    different  cases* ;  for  *  where  the  agreement  is  between  the  plain- 

q  Atkj-ns  v.  Amber,  2  Esp.  Rep.  493.  '  Moore  v.  Wilson,  1  D.  S^ 

E.  659  (c).  «  Vale  v.  Bayle,  Cowp.  204.    And  see  Bill.  N.  P,  36. 


WiLLKS  and  Ash  hurst,  J.  same  opinion. 

BuLLER  J.  This  is  the  same  contract    The  objection  is  only  tha'»  i* 
>>as  witli  anotlier  as  well  as  the  dciciulant. — liule  absolute. 

(c)  In  granting  tiic  rule  to  shew  cause  in  this  case,  tlie  court  seemcJ  i^ 
rely  chiefly  on  a  letter  from  the  consignee  which  was  offered  in  cvidfucf, 
by  ^liiich  a  particular  mode  of  conveyance  was  pointed  out,  dificrent  fn?jri 
that  by  which  the  goods  were  sent.  Buller,  J.  in  delivering  the  opimon  ot 
the  coml  on  making  the  rule  absolute,  obser\'e(U  Uiat  the  allcgatbn  m 
question  was  unnecessarily  made  ;  and  although  a  witness  swore  that  tlv^ 
vendee  was  to  pay  the  carriage,  ttiat  must  be  understood  between  th« 
vendor  and  vendee,  for  as  between  the  carrier  and  vendor,  the  hitter  v^?* 
undoubtedly  liable.    M.  S.  S. 
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fit]  and  tbe  carrier,  who  is  to  be  paid  by  the  plaintiff,  the  action 

h  properly  brought ^     In  one  case  indeed  it  was  held,  that  the' 

contract  respecting  the  carriage  of  the  goods,  and  the  right  to 

maintain  an  action  upon  that  contract,  must  be  governed  by  the 

coiisideratioD  in  whom  the  legal  property  was  vested ;  he  being 

the  person  who  has  sustained  the  loss,  and  who  therefore  is  the 

proper  party  to  call  for  compensation.     In  the  case  alluded  to^ 

the  goods  were  directed  to  be  sent  by  a  certain  carrier,  and  they 

Here  delivered  to  that  carrier  accordingly.     It  was  admitted 

that  the  action  might  be  brought  by  the  consignor,  where  he  is 

to  bo  answerable  for  the  price  of  the  carriage,  by  special  agree. 

mofit  between  him  and  the  carrier.      But  the  mere 'booking  of 

t}K>  goods  by  the  consignor  was  considered  to  have  been  done 

l>>  him  as  the  agent  of  the  consignee ;  and  it  was  observed,  that 

K'ipnorally  speaking,  the  carrier  knows  nothing  of  the  consignor, 

but  only  of  the  person  for  whom  the  goods  are  directed,  and  to 

Hhom  he  looks  for  the  price  of  the  carriage  upon  delivery.     It 

Has  admitted  that  the  legal  property  being  vested  in  the  consig. 

npr  he  might  maintain  the  action,  and  as  no  evidence  of  any  spe. 

f'ial  agreement  was  given,  it  was  held  that  the  consignor  could 

not  maintain  it^.     However,  this  decision  se^ms  to  proceed,  in 

a  i^reat  measure,  upon  the  ground  that  the  delivery  to  a  carrier, 

^[KYJally  named  by  the  consignee,  is  as  a  delivery  under  his  spe. 

I  ill  order V. 

*[f  the  declaration  vary  from  the  contract,  in  the  description  [*113] 

of  the  subject  matter  of  it,  the  variance  is  fatal ;  as,  where  the  ^*i?de- 

.  •  ..«•  Ill  11.  .11  scnption 

[uaiutii  declared  upon  an  agreement  to  delrver  soil  or  breeze  ;  of  subject 

with  a  count  for  money  had  and  received,  and  it  was  proved  ">atter  of 

contrsict. 
'hat  the  agreement  was  to  deliver  soil  only,  which  was  dif- 

fr'rent  from  breeze  ;  it  was  held  that  the  plaintiff  could  not  re. 
coTer  damages  for  the  non-deli ver}',  on  the  special  count,  be- 
cause of  the  variance,  nor  the  money  paid  for  earnest,  upon  the 
general  -count,  because  the  agreement  was  still  in  force^. 

There  seems  to  be  a  distinction  in  declaring  upon  contracts  ])^f}^. 
for  services,  or  the  like,  where  the  plaintiff  declares  upon  a  ge.  rence  Ge- 
neral custom  of  the  realm,  as,  against  a  builder,  that  such  ^.j^" 

viorkmed  are  bound  to  do  their  work  in  a  workmanlike  man.  general 

custom  or 

»  Davifl  «.  James,  5  Bur.  2680.  «  Dawes  t.  Peck,  8  D.  &  E.  330.  ^^"^y»  ^}'^ 

Fleming  v.  Simpson,  1  Camp.  40,  1.    And  see  2  Camp.  21. 36.  ^  3  B.  contract. 

5^^  P.  53.    And  see  1  Taun.  300.  ^  Coote.  v  Munslone,  1  N.  R.  351. 
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*ner  ;  and  where  the  plaintiff  declares  upon  a  special  conirau. 
In  the  former  case^  if  the  pHiintiff  states  a  general  promise  to 
do  the  defendant's  duty,  and  then  shews  that  he  did  certain 
work  in  an  unworkmanlike  manner,  it  does  not  matter  wheihii 
that  was  all  the  work  he  was  employed  to  do  or  not,  so  that  i- 
be  within  his  employment ;  but  if  the  plaintifT  declares  upon  n 
special  contract  to  do  certain  work,  he  ought  to  prove  the  cod. 
tract  as  laid*,  and  if  the  contract  prored  be  more  or  less  eitcn 
sive  than  that  laid^  the  variance  is  fatal,  and  the  plaintiff  mu- 
be  called.  Thus,  where  the  plaintiff  declared  upon  an  unde;. 
taking  to  repair,  alter,  and  enlarge  a  house^  particularly  a  rer. 
tain  room  in  it ;  but  the  evidence  was  that  the  plaintiff^  hou.-.- 
[*  1 14]  having  been  *damaged  by  fire,  he  applied  to  one  of  the  insuraiicv 
offices  to  make  it  good,  and  they  employed  the  defendant  to  re. 
pair  it  for  a  certain  sum,  and  the  plaintiff  agreed  with  bim  to 
make  some  alterations  in  one  room  only  ;  Lord  Hardwickeheltl 
the  variance  to  be  fatal,  and  nonsuited  the  plaintiff  y.  It  i-^ 
frequently  advisable  to  declare  both  on  a  general  custom  or 
duty,  and  also  on  a  special  agreement  or  assumpsit,  as,  in  ac 
tions  against  attorneys  for  negligence. 
Condition  A  declaration  on  an  absolute  promise  cannot  be  supported  \\i 
of  per-  evidence  by  proof  of  a  conditional  promise  :  so  that  <he  plain, 
tiff  must  declare  according  to  the  fact,  and  state  the  conditio'! 
according  to  the  terms  or  legal  effect  of  the  contract,  and  if  be 
do  not,  he  cannot  have  judgment.  In  assumpsit,  where  th> 
plaintiff  declared  that  in  consideration  the  defendant  should  en. 
joy  certain  goods,  he  would  pay  him  such  a  sum,  and  thejurv 
upon  non  assumpsit^  found  that  he  promised  to  pay  ^'  if  he  en. 
joyed  the  goods,"  it  was  adjudged  for  the  defendant ;  because 
the  plaintiff  had  declared  of  an  absolute  promise,  and  the  jurv 
found  a  conditional  one*.  So,  there  can  be  no  doubt,  but  tlui 
if  tKe  plaintiff  declare  on  a  conditional  promise,  and  thepromi^r 
appear  to  have  been  absolute  ;  or  on  a  different  condition^  oi 
other  conditions,  than  the  declaration  has  stated,  it  will  b*- 
fatal* 


X  Gilb.  cas.  L.  &  E.  229.  J  Witherington  v.  Buckland,  Hardw. 

«  Mustard  v,  Hopper,  Cro.  Eliz.  149.     1  Leon.  173.  S.  C. 
a  1 N.  R.  351.  ante  113. 
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If  by  the  contract,  it  is  optional  in  the  defendant  to  deliver  a 
less  or  greater  quantity  of  goods  at  diflferent  times,  and  it  is  ^^?" 
not,  absolutely,  for  the  delivery  of  either  quantity  in  particu.  formancc. 
iar,  at  any  certain  time^  the  *contract  must  be  stated  in  the  de.    [*1 15] 
claration  according  to  the  original  terms  of  it ;  therefore  in  a 
late  case,  where  the  contract  was  for  the  purchase  of  one  hun, 
dred  bags  of  wheat,  forty  or  fifty  of  which  were  to  be  delivered 
on  one  market  day^  and  the  remainder  on  the  next  market  day ; 
and  the  plaintiff  declared  as  upon  an  absolute  contract  to  deli- 
ver forty  of  the  bags  immediately^  and  the  remaining  sixty  bags 
on  the  next  market  day  ;  although  it  was  argued  that  the  plain. 
titf  haTing  made  his  election  to  deliver  forty  bags  on  the  first 
(lay,  (as  was  the  fact),  he  thereby  pot  an  end  to  the  option  he 
originally  bad,  yet  the  variance  was  held  fatalK     So,  where  the 
contract  was  to  delirer  goods  within  fourteen  days,  or  as  soon 
IS  a  certain  vessel  arrived,  the  arrival  of  the  vessel  took  place 
^fter  the  fourteen  days,  and  the  plaintiff  in  one  count  declared 
uu   an  absolute  contract  by  the  defendant  to  deliver  the  goods 
H  it hin  fourteen  days,  and  in  another  count  to  deliver  on  the 
chip's  arrival  ;  but  there  being  no  count  laying  the  contract  in 
the  alternative,   the  court  held  the  variance  fataK     Again, 
where  the  plaintiff  declared  on  a  contract  to  pay  him  wages  at 
a  certain  rate  per  month,  during  a  voyage  from  London  to  Afri- 
ca and  from  thence  to  the  West  Indies,  and  in  the  articles  the 
Tn\aae  was  described  to  be  from  London  to  Africa  and  from 
ihrnce  to  t!ie  West  Indies  or  America,  the  variance  was  held 
fatal  ;  although  the  captain  put  an  end  to  the  voyage  in  the 
^^  est  Indies,  and  discharged  the  crew  there  ;  and  the  voyage 
was  laid  under  a  videlicit«*.     On  the  other  hand,  where  the  de- 
Tondant  has  no  option  given  him  by  the  contract,  which  is  to 
iloUver  a  certain  *quantity  of  a  particular  sort  of  merchandize,  [*1 1<5] 
^"(i  the  plaintiff  declares  upon  an  optional  contract,  to  deliver 
th.it  or  a  different  species  of  merchandize,  the  variance  is  equal. 
1}  fatal  ad  where  the  plaintiff  declares  upon  an  absolute  con- 
tract, and  the  contract  appears  in  evidence  to  have  been  condi- 
tional or  optional.     Therefore  where  the  declaration  was  in  as- 
sumpsit, up6n  an  agreement  to  deliver  thirty-five  chaldron  of 
"ioLl  or  breeze,  and  it  appeared  in  evidence  that  the  agreement 

^'  Penny  «.  Porter,  2  East  2.  «  Shipham  v.  Saunders,  Id.  4  Nt^th. 

<  White  V.  Wilson,  2  P.  St  B.  116.    Mt  vide  ante  92. 

12 


'  1^6  DECLAllATION    IN  SPECIAL    ASSUMPSIT 

Uras  ouly  to  deliver  soil,  and  that  soil  and  breeze  were  a  en 
diflerent  things,  it  was  held  that  he  could  not  recover  on  hh 
special  count  ;  and  although  there  was  also  a  count  in  the  -^p- 
claration  for  money  had  and  received,  he  could  not  reccvpr  oi 
'that  count  the  money  paid  for  earnest,  because  the  special  coo- 
tract  still  remained  in  force*.  Theframers  of  the  special  coun' 
appear  to  have  supposed  soil  and  breeze  to  be  the  same  thin^. 
Partial  ^^  ^^^  been  before  observed,  that  where  the  plaintitf  declarf> 

staiecrcnt  upon  one  thing  as  the  consideration  of  the  prpmise,  and  tht 
mise  consideration  of  it  is  composed  of  several  things,   it  is   fatal . 

found.       Here  it  is  proper  to  mention,  that  if  the  plaintiff  declare  upon  it 
promise  to  do  one  thing,  and  upon  non  assumpsit^  it  is  founii 
that  the  defendant  promised  to  do  that  thing  and  another,  which 
he  has  not  performed,  he  cannot  have  judgment  for  any  part, 
where  the  promise  is  entire  ;  although  it  is  otherwise  in  an  ac- 
tion for  deceit,  wherein  if  part  only  be  found  for  the  plaintiff, 
judgment  maybe  given  for  that  parts.     To  this  rule  may  be 
referred  the  case  in  the  term  reports,  where  the  plaintiff  dedar- 
[*117]    edupona  special  agreement  to  buy  of  the  defendant  *all  the 
fat  he  should  have  to  dispose  of  for  1^  months,  at  a  certain 
price,  and  the  agreement  proved  was,  that  the  plaintiff  was  to 
.  give  that  price  at  all  events,  and   if  he  gave  any  other  person 
more,  he  was  also  to  give  as  much  more  to  the  defendant.    Tbi$ 
'  was  held  a  fatal  variance'*.     This  case  may  also  be  ascribed  to 
other  principles,  namely,  that  the  consideration  of  the  promise 
was  not  fully  or  truly  set  forth  ;  and  that  the  agreement  stated 
in  the  declaration  was  for  a  particular  price  absolutely,  whereas 
that  proved  was  for  the  price  stated  or  some  other  condition, 
ally*. 

Partial  ^^'  where  the  jury  find  only  part  of  the  promise  declared  up- 

HiuHngof  on,  the  plaintiff  cannot  have  judgment;  therefore  where  t\\c 
aitatcci.  plaintiff  declared  that  in  consideration  he  would  marry  the  de- 
fendant's daughter,  he  promised  to  give  him  £^0^  and  to  pto- 
cure  him  all  the  corn  growing  on  certain  lands,  and  to  providi' 
the  wedaing  dinner;  the  defendant  confessed  the  promise  cf 
£20  to  the  plaintiff,  so  as  he  would  procure  a  lease  of  certain 
land  for  his  daughter's  life,  and  traversed  the  other  promises ; 

^  Cook  V.  Munstone,  1  N.  U.  351.     Ante  14,  S;c.  113.  *"  Ante  ST- 

'ff  King  V.  Robinson,  Cro.  Eliz.  79,  80.  Chiu-chill  v.  AMUdiis,  1  1> 

ScE.44r.  i  Ante  5S,  114. 
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Hie  jury  found  the  promise  of  j£20,  but  nothing  else  ;  and  it 

\VH^  held  that  it  was  not  the  same  promise  as  slated.  According- 

!\ ,  judgment  'w'as  given  against  the  plaintiff  i.     So,  if  the  plain. 

tiff  declare  upon  a  promise  to  do  several  things,  and  the  defer- 

Jani  plead  performance  of  the  one  and  non  assumpsit  as  to  the 

other,  although  thejury  find  that  the  defendant  did  not  perform 

the  first,  and  that  he  promised  as  to  the  other,  without  finding 

(hat  he  promised  as  to  the  first  also,  such  a  finding  is  naught; 

for  there  being  but  one  *entire  assumpsit^  it  cannot  beappor.    r*ii8T 

tinned,  and  therefore  they  ought  to  find  the  whole  for  the  plain- 

tiii',  or  against  him.     In  such  case,  it  is  not  a  good  plea  that, 

j\\o  defendant  performed  one  of  the  things,  and  did  not  under. 

take  as  to  the  other  ;  and  therefore  the  plaintiff  may  demur  to 

Mich  plea,  and  if  he  do  not,  and  the  jury  find  as  above,  the 

Kmit  will  award  a  repleader  ^, 

^ythough  part  of  a  promise  be  lawful,  yet  if  that  part  be  de- 
pendent  upon  another  part  which  is  unlawful,  the  declaration  is  partly  i\. 
bad ;  therefore  where  the  plaintiff  declared  that  the  defendant  ^^^■ 
had  seized  the  goods  of  J.  S.  on  a  writ  of  elegit^  sued  and  deli- 
\ored  by  the  plaintiff  to  the  defendant  as  deputy  sheriff,  where- 
on a  seizure  had  been  made  but  no  inquisition  had  been  taken  ; 
And  in  consideration  that  the  plalhtiff  would  sue  out  and  deliver 
to  the  defendant  another  such  writ,  and  authorize  some  one  to 
reriMve  the  goods,  he  promised  to  cause  them  to  be  found  by  in- 
qu'sition,  and  delivered  to  such  person ;  the  court  held  that  the 
first  seizure  was  bad  for  want  of  an  inquisition,  and  the  defen- 
dant thereby  became  a  trespasser  ab  initio^^  and  the  promise 
^as  to  cure  that  tort,  therefore  although  it  was  lawful  in  part, 
vet  as  it  was  partly  illegal,  the*defendant  had  judgment «».  (1) 

i  Simma  v,  Westcot,  1  Leon.  299.  ^  Easte  «.  Farmer,  Mar.  ItX^, 

'  Sed  qu  ?  in  Morris  V.  Chapman,  T.  Jon.  24    Lord  Lexington  v- 

rkrke,  2  Vent  223.  S.  P.  And  see  7'D.  &  E.  201. 


(1)  A  promise  to  pay  in  consideration  of  an  illegal  or  immoral  act,  is 
clearly  insufficient  to  support  an  action.  Carr  v.  Gooch.  1  Wash.  Rep. 
2f»0.  Ilannay  v.  Eve.  3  Cranch  Rep.  242.  Sec  also  4 13alL  Rep.  269.  298. 
308.  342. 

S<)  a  promise  to  jiulcmnify  a  sheriff  against  a  voluntaiy  escape  is  void  in 
^rx  for  illejfality.    Aver  v.  Hutching.  4  Muss.  Rep.  oTO. 
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Goose-  If  the  promise  do  not  appear  to  be  warranted  by  the  consi. 

qniencet    ^efation  stated  °,  or  it  cannot  be  collected  from  the  record  what 
ot  pro-  ' 

mine  be.    special  contract  was  meant  to  be  stated  %  or  the  contract  stated 

2^™'^  appear  to  be  such  upon  ♦which  an  action  of  assumpsit  will  not 

defective-  lie  p,  the  defendant  may  take  advantage  of  the  objection  by  de. 

M^*flnf   ™^''®'*j  ^^  motion  in  arrest  of  judgment,  or  writ  of  error,  even 

•*   after  verdict ;  but  when  it  may  be  collected  from  the  record 

irhat  special  contract  was  meant  to  be  stated  any  defect  or  ud. 

certainty  in  the  statement  on  the  record  may,  after  verdict,  be 

supplied  by  intending  it  to  hare  been  proved  before  the  jury  ?. 

A  variance  can  only  be  objected  to  at  the  trial,  unless  ti>e  jory 

find  a  special  verdict  i";  for  otherwise  the  objection  wiU  not  ap- 

pear  upon  the  record.  (1) 

n  7  D.  and  E.  348, 350.  o2B.8iP.267.  » 1  Com.  Kg.  tit 

action  on  the  case  upon  assumpsit,  F.  145,  Sec.  q2B.  &  P.  267 

£t  vide  ante  71 .102.  '  Jnte  117. 


(1)  See  Ante  p.  SF.  note. 


CHAPTER  V. 


«P  THB  AVERMENTS  OF  PERFORMANCE  OR  EXCUSE  OV 

PERFORMANCE,  IN  GENERAL. 

WtfEBE  the  defendant's  obligation  to  perform  his  part  of  the  [♦1^0] 
contract  depends  upon,  or  is  connected  with  the  performance  o^ '^^^^  *■ 
the  plaintiff^s  part  of  it,  or  any  collateral  event,  it  becomes  ne.  pe^r. 
cessary  to  a  logical  statement  of  the  cause  of  action,  to  aver  or  ?*"*^* 
allege  the  performance,  or  some  excuse  for  the  non.performance  where* 
of  the  plaintiff's  part  of  the  contract,  or  the  happening  of  that  fi^^^'^^y* 
event  on  which  the  defendant's  obligation  to  perform  ^t  de. 
pends.     Such  statement  is  generally  introduced  after  the  alle. 
gation  of  the  promise,  and  before  the  assignment  of  the  breach  of 
it ;  that  being  the  natural,  and  in  general  the  most  convenient 
order  of  statement.     But  averments  of  performance,  &c.  may, 
aud  are  sometimes  stated  in  the  inducement,  or  the  breach ;  and 
there  can  be  no  doubt  but  that  any  other  order  bf  statement 
than  that  mentioned  above  may  be  adopted,  if  found  more  con- 
renient,  as  Is  sometimes  though  not  frequently  the  case.  Where 
the  defendant's  obligation  to  perform  his  part  of  the  contract, 
is  altogether  independent  of  and  unconnected  with  the  plaintiffs 
performance  of  his  part,  or  any  other  event,  the  declaration, 
after  stating  ♦the  promise  itself,  without  any  intermediate  aver-  [*121] 
ment  or  allegation,  should  proceed  immediately  to  the  assign, 
ment  of  the  breach ;  as,  in  the  case  of  a  declaration  on  a  war. 
ranty  of  cattle  or  goods,  where  the  plaintiff  declares  upon  a 
consideration  executed,  by  the  purchase,  at  the  time  of  the  war- 
ranty alleged.     In  considering  the  averments  of  performance  or 
excuse  of  performance  in  special  assumpsit,  it  will  be  proper  to 
observe  first,  where  such  averments  are,  in  general  necessary, 
and  where  not ;  secondly,  to  state  how  they  must  in  general  be 
made ;  and  thirdly  when,  and  how  the  want  or  defect  of  them 
may  be  taken  advantage  of  or  cured ;  and  afterwards,  to  take 
notice  of  such  averments,  in  particular  actions  of  assumpsit. 


110  DECLARATION   IN   SPECIAL   ASSUMPSIT 

Distinc-  Wliere  the  consideration  is  executory,  the  execution  or  por- 

tion, formance  of  it  siiouid  be  averred  in  the  declaration ;  but  if  the 

the  consi-  ^®"*^''^^  ^^  stated  by  way  of  reciprocal  agreement,  the  declara. 
deration     tion  need  not,  in  general,  shew  that  the  plaintiff's  part  of  it  was 
torv  or     Performed  or  executed.  A  proper  averment  of  the  performance 
executed,  or  execution  of  it  will  sometimes  cure  a  defect  in  the  statement 
of  the  consideration  itself,  if  the  defendant  do  not  demur,  but 
plead  the  general  issue ;  and  although  there  be  no  such  aver, 
ment,  yet  if  the  defendant  plead  specially,  in  denial  of  the  per- 
formance or  execution  of  the  consideration,  the  piatntiff  nnaj 
reply  that  it  was  performed  and  executed  at  such  a  time  and 
place,  and  thereby  cure  the  defect  in  the  declaration*.     But  it 
is  very  unusual  to  plead  special  pleas  of  this  sort  in  assumpsit. 
[  12^]    Where  the  consideration  is  admitted  by  *the  promise  to  be  ex. 

eculed,  no  averment  of  performance  is  in  general  necessary. 
Where  Where  the  plaintiff  declares  on  mutual  promises,  there  is  this 

plaintiff's  distinction ;  that  if  the  performance  of  the  plaintiJQPs  promise* 
OT  per^*    *^^  ^®*  ^^®  promise  itself,  is  the  consideration  for  the  defen. 

formance,  daut's  promise,  it  is  executory,  and  must  be  averred ;  but  where 

is  tlie  con* 

aidera-       ^^^  ^"^  promise  is  the  consideration  of  the  other,  the  plaintiff 

tion.  need  not  aver  performance,  the  consideration  being  executed  K 

Whether  the  plaintifi^s  promise,  or  the  performance  of  it,  be  the 
consideration  of  the  defendant's  promise,  entirely  depends  up. 
on,  and  must  be  gathered  from,  the  nature  and  language  of  the 
agreement ;  therefore  where  the  plaintiff  declared  that  he  had 
agreed  to  release  an  equity  of  redemption,  in  consideration 
whereof  the  defendant  promised  to  pay  him  a  sum  of  monej,  it 
was  defci-miped  that  the  making  of  the  release,  and  not  the  pro- 
mise to  make  it,  was  the  consideration  of  the  defendant's  pro- 
mise, and  being  executory,  it  was  a  condition  precedent,  which 
must  be  averred  ;  although  if  there  had  been  on  one  side  a  po- 
sitive promise  to  release  the  equity  of  redemption,  and  on  the 
other  to  pay  the  money,  the  plaintiff  might  have  brought  his  ac. 
tion  without  any  averment  of  performance*^. 
Reason  W'^here  there  is  a  mutual  promise,  as,  if  A.  promise  B.  that 

thereof,     he  will  do  a  certain  thing,  and  B.  promise  A.  that  in  considera- 

«  2  Brownl.  137.  12  Mod.  466.  Cro.  Car.  385.  1  Vent  214.        *»  Aiiie  55. 

c  Tliorp  V.  Thorp,  12  Mod.  460.  1  Salk.  171.  1  Ld.  Raym.  661  Sw  C. 
Lea  V.  Exclhy,  Cro.  EUz.  888.  Bettisworth  v.  Catnpion,  Yelv.  133,  4. 
Bipitli  T.  Shall)errv,  2  Mod.  34.    Martindale  v.  Fisher,  1  Wlls.  38.  S.  P, 
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tion  thereof  he  will  do  *another  thing,  if  either  of  them  bring    [*1233 
an  action  agaiDSt  the  other  for  not  doing  the  thing  promised,  it  ^j^^^"**' 
is  not  necessary  for  him  even  to  allege  that  he  was  ready  to  do  where 
ihat  which  he  himself  promised ;  for  if  there  be  a  breach  of  the  f/^^^^. 
contract  on  the  plaintilPs  part,  the  defendant  may  bring  his  ac.  tional,  or 
tion  for  it*>.     In  the  case  cited,  a  distinction  was  taken  by  *  *^" 
Bramston,  where  the  promise  is  conditional,  and  where  abso. 
lute ;  which  difference  was  adopted  by  the  bar,  and  the  bench. 

In  the  case  of  Thorp  against  Thorp,  just  quoted,  which  is  the  ^  un- 
loading case  upon  tjiis  subject,  Cowper  offered  to  take  this  dis-  rence, 
tinctioD,  with  respect  to  the  necessity  of  alleging  performance,  ^^^^^ 
where  the  plaintiff  declares  upon  mutual  promises ;  that  where  ration  be 
the  plaintiff^ s  promise  is  of  a  valuable  thing  to  the  defendant,  it  ^^\^ 
should  be  sufficient  without  alleging  performance,  but  where  the  dant,or 
plaintiff's  promise  is  of  a  thing  not  valuable,  but  a  sufficient  "^^ 
consideration  for  the  promise  of  the  defendant,   because  of  its 
being  a  prejudice  to  the  plaintiff,  there  performance  of  the  plain, 
tiff's  promise  should  be  alleged.     But  Holt,  C.  J.^^held  that 
there  was  no  auch  difference  <:. 

Where  the  declaration  stated  that  tlie  plaintiff  promised  to  ^i^^  ^^^^ 
build  a  house,  and  the  defendant  promised  to  pay  him  £%Ofor  "  fw" 
his  labour,  Hale,  C.  J.  and  Rainsford,  J.  held  that  the  plain,  always 
tiff  must  aver  that  he  had  built  the  house,  or  was  hindered  by  make  a 
tlie  defendant  from  building  it,  because  they  thought  the  word  prece- 
pro  Biade  a  condition  precedent ;  though  Twisden,  J.  thought  dent 
otherwise.    »It  was  adjourned  ;  and  afterwards  *being  moved    L   ^   "^J 
again,  and  Twisden,  J.  retaining  his  former  opinion,  the  court 
gave  judgment  for  the  plaintiff;  Hale,  C.  J.  and  the  other  jud. 
ges  holding,  that  the  plaintiff  having  declared  that  he  was  al. 
^  ays  ready,  and  that  he  offered  to  perform  the  agreement  in  all 
things  on  his  part,  was  a  sufficient  averment,  after  verdict  f. 
This  case  seems  to  prove  that  the  word  "  for"  does  not  always 
make  a  condition  precedent ;    for  the  above  averment  could 
not  otherwise  be  sufficient. 

Where. the  plaintiff  declared  that  it  was  mutually  agreed  be.  Or  the 
tvyeen  him  and  the  defendant  that  he  should  convey  his  interest  («-^  ^^^ 
in  a  certain  estate,  and  that  in ,  consideration  thereof^  the  de-  sideration 
fendant  should  pay  him  a  certain-  sum  of  money,  &c.  it  was  held  ^p  ^^jg  * 
tliat  the  defendant's  agreement  did  not  depend  iipon  the  plain*  like. 

d  Thorp's  caHC,  Mar.  75.  «  12  Mod.  466.  « Peters  v.  Opie, 

3  SaumL  358. 
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tifts  performance,  but  hil  agreement ;  and  the  consideratioD 
being  the  reciprocal  promise  on  which  the  defendant  had  a  re* 
medy,  in  case  of  the  plaintiff's  non.pcrformance,  his  p«rfor. 
Qiance  need  not  be  averred  s.     But  it  seems  to  have  been  admit- 
ted that  if  the  defendant's  obligation  had  depended  upon  the 
plaintifTs  performance,  and  the  consideration  had  been  the  per. 
formance  of  his  promise  and  not  the  promise  itself,  it  would 
have  been  otherwise.     If  this  case  be  law,  and  can  be  reconciled 
with  that  of  Thorp  and  Thorp,  certainly  none  stronger  can  be 
adduced  to  shew  that  the  necessity  of  alleging  performance  ad. 
together  depends  upon  the  nature  and  sense  of  the  agreenieot  ^ 
[*1253    which,  *  without  doubt,  are  the  only  sure  guides  by  which  the 
necessity  of  alleging  performance  can  be  known,  and  are  recog- 
nized  as  such  by  all  the  modern  authorities.    The  order  in  which 
the  different  stipulations  are  found  in  the  agreement  is  immate. 
rial  ;  though  it  is  otherwise  with  respect  to  the  order  of  time  in 
which  they  ajre  to  be  performed  *».      Many  of  the  old  cases  are 
thus  reconcileable  ;  although  they  appear,  at  first  sight,  to  have 
been  determined  on  narrow  and  fallacious  principles.    It  is  not 
within  the  scope  of  a  work  of  this  nature,  to  consider  what  words 
will  make  a  condition,  or  what  will  be  construed  as  a  proviso 
or  covenant,  but  it  may  be  proper  to  observe,  that  the  same 
words  may  be  construed  to  operate  differently  in  different  cases* 
as  the  nature  and  meaning  of  the  contract  may  require  K 
\\1iere  But  although  where  there  is  promise  for  promise,  made  at  the 

^7  same  time,  no  averment  of  performance  is  in  general  necessar}', 

concUtion,  &iid  the  word  '^  for"  does  not  always  make  a  condition  prece. 

perfor-      ^^^^  .  yg^  where  that,  or  any  other  expression  indicates  that  the 

niance,  or  '  "^  '       .    "^  '^ 

tender,      act  to  be  done  by  the  plaintiff  is  intended  to  be  a  condition  pre. 

8x.  must  cedent  to  the  defendant's  performance,  or  the  mutual  contract 

DC  aver* 

red.  consists  of  conditions  to  be  performed  at  the  same  time,  the 

plaintiff  must  aver  and  prove  either  an  actual  performance,  or 

tender,  or  readiness  to  perform  the  contract  on  his  part,  in  or- 

der  to  entitle  him  to  his  action.     Therefore  where  the  plaintiff 

£*i^1   declared  that  in  consideration  he  had  promised  to  deliver  *to  the 

defendant  a  cow,  the  defendant  promised  to  pay  him  such  a  sum 

of  money,  it  was  held  that  the  plaintiff  need  not  aver  a  delivery 

s  Gibbons  v.  lYewd,  Hardr.  102.  And  see  Anon.  1  Lev.  ST.  Beany  «. 
Turner,  1  Lev.  293.  Mansfield  v.  Stephen,  Comb.  256.  •  *»  1  East 
203.  6  D.  &  £.  570.668.  7  D.  &  E.  130.  Willes  157.  a.  1  6aund.  330.  n 
4  2  Saund  lOa  n.  3.  i  1  D.  &  £.  645 
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f  f  the  caw,  because  it  was  promise  for  premise,  and  such  pro- 
mises are  good  if  they  appear  to  have  been  made  at  one  instant, 
though  otherwise  they  are  nada  pacfai;  (1 )  but  if  the  agreement 
w^re  that  the  plaintiff  should  deliver  to  the  defendant  a  cow, 
for  which  the  defendant  should  deliver  to  the  plaintiff  a  horse, 
ehore  the  delivery  of  the  cow  would  be  a  condition  precedent  to 
1)6  performed  before  the  action  is  brought  for  the  non-delivery 
of  the  horse,  and  the  delivery  of  the  cow,  must  therefore,  in  such 
case,  be  averred  K     And  where  the  defendant's  agreement  was, 
to  pay  so  much  money  for  stock  six  months  after  the  bargain, 
the  pMntiSt  transferring  the  stock,  and  the  plaintiff  at  the  same 
time  gave  a  note  to  the  defendant  to  transfer  the  stock,  the  de. 
Pendant  paying^  8cc,  it  was  held  by  Holt,  C.  J.  that  if  either 
party  would  sue  upon  the  agreement,  the  plaintiff  for  not  pay* 
in^,  or  the  defendant  for  not  transferring,  the  one  must  aver 
and  prove  a  transfer  or  a  tender,  and  the  other  payment  or  a  ten- 
der, within  the  limited  time  ;  therefore  he  obliged  the  plaintiff 
to  prove  a  transfer  or  a  tender  and  refusal  within   the  six 
months '.     The  performance  or  an  excuse  for  non.performance 
of  a  condition  precedent  must  be  averred,  whether  it  be  in  the 
affirmative  or  negative,  and  whether  it  is  to  be  performed  by  the 
plaintiff  or  any  other  person.     The  cases  are  uniform  to  shew 
/hat  if  the  plaintiff  *  undertake  for  the  act  of  a  stranger,  the  act 
must  be  done,  ami  averred  and  proved  to  be  performed  "'.  (2) 


[*127] 


If  day  for 
Where  a  day  is  appointed  for  the  doing  of  the  act  or  thing  defen- 

ai;reed  to  be  done  by  the  defendant,  and  that  day  be  after  the  ^JJ^'^ 

time  for  the  performance  of  the  plaintiff*s  promise,  if  the  de-  manoe  be 

ft  adant*s  agreement  be  expressed  to  be,  /or,  or,  in  considerom  jfter  that 

tiff's 
i  Kidiob  V,  Raynbred,  Hob.  88.  recognized  1  WHS.  88.  Yelv.  133,  4.  S. 

P  ^  12  Mod  460. 1  Com.  99. 1  Salk.  113.  S.  P.  I  CaUooel  v. 

Rngga,  1  Salk.  112.  »  6  D.  &  E.  722. 


fl)  Sec  ante  p.  51.  note  the  case  of  Livingston  V.  Rogers.    1  Cain.  Rep 

(2)  In  an  action  on  a  note  to  pay  money  when  collected,  the  phuntiflfs 
miut  allege  and  prove  that  the  money  was  collected  in  order  to  recover  on 
'Ur  promise.    Dodge  v  Coddington.    3  John.  Rep.  1,46. 

If  a  carpenter  contract  to  build  a  bam  by  the  job,  he  cannot  recover  unless 
he  aver  and  prove  a  performance.  If  he  voluntarily  leave  the  workunfirash-. 
M  he  13  not  etititled  to  any  compensation.  Faxon  V;  Mansfield  and  Trus^ 
•<^.    2  Idass.  Rep.  14r. 
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tion  of,  the  thing  to  be  performed  by  the  plaintiff,  or  with  sucti 
other  words,  as  make  a  condition  precedent,  there,  perfornnanrp 
must  be  averred.  Thus,  where  the  plaintiff  declared,  that  iii 
consideration  his  testator  promised  to  assure  certain  lands  btv 
fore  Michaelmas,  the  defendant  promised  to  pay  him  so  m  rh 
money /or  the  lands;  because  the  aasurance  was  to  have  ^ofu 
made  first,  and  the  money  to  be  paid  afterwards  for  tbe  fand, 
though  there  were  mutual  promises,  yet  it  was  adjodi^  that 
the  action  would  not  lie  for  the  money,  without  averring  and 
proving  the  assurance  to  have  been  made**.  So,  where  A-  agreed 
to  deliver  to  B.  a  hawk  at  Midsummer, /or  which  B.  agreed  to 
deliver  to  him  a  horse  at  Michaelmas  no  action  can  be  maintain, 
ed  for  not  delivering  the  horse  at  Michaelmas,  without  an  aver- 
ment and  proof  of  the  delivery  of  the  hawk  at  Midsummer.  A). 
though  the  report  of  the  first  of  the  above  cases  is  intricate^  and 
several  other  cases  in  the  books  appear  to  militate  against  this 
doctrine,  it  has  been  found  on  examination  to  be  correct  <>. 
If  defin-  Where  the  promise  is  to  do  a  certain  act,  and  to  continue  in 
dant*9  force  for  a  term,  yet  if  the  performance  of  that  act  depends  up- 
F*128"!  ®"  another  act  to  be  done  by  the  *plaintiff,  it  is  necessary  to 
mance  be  *▼©>"  that  it  was  done,  or  something  from  which  it  may  be  col. 

^P^"-       lected  to  have  been  done ;  for  without  such  an  averment  the  de- 
<icntoii  ' 

pUintiiTs,  claration  will  be  bad,  even  after  verdict.  Therefore,  where  the 
plaintiff  declared  on  a  promise  to  take  his  son  as  apprentice 
for  seven  years,  and  to  find  him  meat,  drink  and  apparel  during 
tiie  term,  but  did  not  aver  that  he  put  him  apprentice,  or  Ihat 
the  defendant  accepted  him  as  such,  it  was  held  that  the  dec  la. 
ration  was  not  good ;  for  unless  the  youth  were  the  defendant's 
apprentice,  he  was  not  bound  to  find  him  meat,  &c.  althongh 
the  breach  was  assigned  in  not  finding  it  during  the  term  of  hi'^ 
apprcnticehood,  and  the  defendant  had  pleaded  non  assumpsit, 
which  was  found  against  himi*.  The  court,  at  first,  it  seems, 
inclined  to  be  of  opinion  with  the  plaintiff;  but  they  afterwards, 
unanimously,  and  clearly,  thought  that  he  could  not  have  judg- 
ment i. 

But  although  if  the  doin:;  of  one  thinff  be  the  considpratinn 
^nf^f,  if  ,  ..... 

it  is  to  be  of  the  promise  to  do  another,  performance  is  in  general  nect^b^ 

^?^9^'^nr.    sar>'to  be  averred,  whether  the  plaintiff  declares  upon  mutual 

pladit.n  s.       -^  '     - 

n  12  Mod.  462.  ^  Id.  P  Talkarn  f>.  Wrigg»  Cro.  Jac.  AUk' 

q  r>  Buls.  2'21.  S,  C.  But  sec  I  Uv.  87. 
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promises,  or  not ;  yet  if  there  be  a  day  set  for  the  defendant's 
porformance,  before  the  perforipance  of  the  thing  to  be  done  by 
the  plaintifi*,  there,  althoogh  the  promise  be  to  perform  the  de. 
fendant'9  part  of  the  agreement, /or,  of  in  consideration  of^  the 
plainttiTs  performing  hi«,  the  plaintiff  shall  have  an  action  be. 
fore  he  has  performed  bis  part  of  the  agreement,  and  therefore 
need  not  arer  performance  of  it  in  tlie  declaraticm ;  for  it  would 
be  *repagnant  in  such  case  to  make  it  a  condition  precedent, 
and  therefore  the  parties  are  left  to  their  mutual  remedies^: 
thns,  where  the  plaintiff  declared  in  assumpsit,  that  in  consi* 
deratioo  he  would  permit  the  defendant  to  enjoy  certain  lands 
for  seven  years,  the  defendant  undertook  to  pay  him  so  much 
per  annum y  it  was  held  that  he  might  declare  for  the  rent  with, 
in  the  seven  years,  it  being  an  executory  contract  for.  every 
year ;  and  therefore  it  was  unnecessary  for  the  plaintiff  to  aver 
or  prove  that  he  had -permitted  the  defendant  to  enjoy  the  laads 
during  all  the  seven  years*.  (1) 

r  Tharp  v.  Thoip,  12  Mod.  462, 3.  »  Anon,  c'rted  1  Vent.  H7> 


(1)  A.  covenanted  with  B.  to  build  him  a  house,  and  to  finish  it  on  or  be. 
(brc  the  first  day  of  November,  1803,  in  consideration  of  a  certain  sum  of 
money,  pfttt<^  which  B.  covenanted  to  pay  on  the  1st  of  May,  1805,  and 
tbe  residue  vtJben  the  houre  xous  Jinitbrd^  it  was  held  by  tlie  court  that  the 
completion  of  the  bouse  was  not  a  condition  precedent,  but  t]iat  the  cover 
T^ay^%  were  independent,  and  that  A.  might  roalotain  an  action  for  the  con- 
ai  Itf ration  mone}',  without  evening  performance,  and  tliough  the  building 
was  not  finished  at  the  time.  Tiiis  is  the  rule  of  construction  adopted  by 
Lord  Holt,  in  Thorpe  v.  Thorpe,  12  Mod.  461,  whece  he  observes  that  if  a 
day  be  appointed  ior  the  payment  of  the  money,  and  that  day  is  to  happen 
befat«  tbe  thing  to  be  dooe  by  the  other  party  can  be  performed,  an  action 
m;4y  be  brought  for  the  money  before  tlie  thing  be  done ;  for  it  appears 
that  the  party  relied  on  bis  remedy,  and  intended  not  to  make  tiie  perfor- 
mance a  condition  precedent.  Seers  v.  Fowler.  2  John.  Rep.  272.  In  the 
count  of  the  declaration  on  which  the  question  in  this  case  arose,  there 
was  ^n  averment  that  the  house  was  built  by  the  1st  qf  December,  1805, 
and  an  excuse  by  die  alteration  of  the  plan  for  non-peiformance  at  the 
time  specified  in  the  original  contract 

So  where  A.  covenanted  to  do  a  certain  piece  of  work  for  %7Q0  in  .a  cer- 
tarn  time,  and  B.  covenanted  to  pay  the  £700,  one  half  in  cash  and  the 
oilier  half  in  goods,  to  be  paid  in  proportion  as  the  work  progressed ;  and 
the  whole  to  tie  paid  when  the  wotk  was  done.  The  work  was  done  but 
not  within  tbe  timq,  tior  exactly  ui  the  manner  agreed.  B.  paid  the  half  in 
goods,  but  rduaed  to  pay  the  money,  because  tlie  work  was  not  done  in 
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Or  be  in*  Where  the  plaintifThas  as  long  time  to  perfarai  kit  put  #f 
d^nT^f  It  ^^®  agreement  as  the  defendant  has  to  perform  his^  and  Ae  de. 
fendant's  performance  does  not  depend  upon  the  prerioiD  per. 
formance  of  the  agreement  by  the  plaintiff,  it  is  not  necessary 
for  the  latter  to  aver  performance ;  although  it  is  otherwise, 
where  the  defendant  cannot  perform  his  part  of  the  agreeraeot 
nntil  the  plaintiff  has  performed  his  part  of  it.  Thus,  where 
the  plaintiff  declared  that  it  was  agreed  between  him  and  the 
defendant,  that  the  former  should,  before  IiLdj.day,  convey  ber 
interest  in  a  certain  estate  to  the  defendant,  in  considjeradoa 
whereof,  the  defendant  should  before  that  time  (aroong»t  other 


the  manner  and  at  the  time  agi^ed.  After  the  work  was  done  A.  brought 
his  action,  and  averred  in  the  declaration  a  performance  of  the  corenacts, 
which  the  defendant  traversed ;  and  thenespon  an  issue  was  joined  and 
Ibund  for  the  defendant  It  was  nevertheless  held  that  the  issue  was  inw 
material,  and  tlie  plaintiff  was  entitled  to  recover,  because  the  covaumts 
were  independent.  If  the  plaintiff  had  an  election  to  pay  a  part  as  the  woric 
advanced  and  before  it  was  finished,  yet  having  made  his  electi<m,  the  c£se 
stood  precisely  on  die  ground  of  Seers  v.  Fowler.  Havens  v.  Bush.  2  John 
Rep.  38r. 

By  articles  of  agreement  between  A.  and  B.,  B.  for  the  considerations 
ther^n  after  mentioned,  covenanted  to  execute  and  deliver  to  B.00  the  lit 
of  May,  1806,  a  good  and  sufficient  deed  of  84  acres  of  land^  and  A.  ccre> 
nanted  to  pay  fi.  glOOO  on  the  Ist  of  May,  1806,  and  8875  on  the  1st  of 
May,  1812.  In  an  action  brought  by  B.  to  recover  the  filOOO,  It  wu  luld 
Ihsii  there  were  dependent  covenants,  and  that  the  plaintiff' must  deliver  or 
tender  a  deed  to  the  defendant  befone  he  could  be  entitled  to  bring  faisac. 
tson  for  the  money.    Oreen  t.  Re}iiolds.  3  John.  Rep.  20r. 

Where  A.  covenanted  to  let  to  hire  to  B.  a  certain  farm  for  the  term  of 
six  years,  from  1st  April,  1807,  on  condition  that  B.  should  pa\  2250  on 
the  1st  day  of  April  of  every  year ;  and  B.  covenanted  to  pay  the  money  ac- 
cordingl}',  it  was  held  that  the  covenants  were  mutual  and  independent, 
and  tiie  payment  of  the  money  was  not  a  condition  precedent  Thomioii  v. 
Payne,  5  John.  ttep.  74. 

By  articles  of  agreement  dated  9  September,  1807,  A.  ooi>ensnted  to  exe- 
<mte  a  deed  in  fee  of  a  farm  to  B«  on  15th  May,  1808,  in  consideration 
whereof  B.  covenanted  to  pay  A.  ^50  in  four  weeks  from  the  date  of  the 
Agreement,  £50  in  three  weeks  thereafter,  and  £900  on  the  15th  May,  1808, 
it  was  held  that  ffie  covenants  were  mutual  and  independent ;  and  that 
where  covenants  are  once  established  to  be  mutual  and  independent,  they 
centiniie  so  throughout,  though  the  pluntiff'  lias  covenanted  to  do  ocrtun 
acts  on  his  part  in  the  intermediate  time  between  the  perfivmance  of  the 
<liii^rent  acu  to  be  done  by  the  defendant  VTilcmi  v.  Ten  Byck.  5  John 
Hep.  76. 


tkin^s)  amvef  to  the  plaintiff  go  much  of  the  estate  as  should 
amount  to  j£50  per  annum  ;  and  mutual  promises  \rere  stated 
to  perform  the  agreement :  l>ecau8e  the  plaintiff  had  as  much 
time  to  ^nvey  his  interest  in  the  estate,  as  the  defendant  had  to 
conTey  the  £90  oat  of  the  estate,  and  the  agreement  was  not  to 
convey  to  the  plaintiff  that  part  of  the  estate  which  should  *be   [*130j 
assigned  to  the  defendant,  but  any  share  or  interest  in  the  es« 
ta^e  which  should  amount  in  value  to  the  stipulated  sum,  and 
that  might  be  done  though  the  plaintiff  did  not  convey  her  In. 
tcrest  therein  to  the  defendant ;  the  plaintiff  had  judgment  t.(l) 
The  doctrine  of  the  case  last  cffed  is  confirmed  bv  another 
10  Rolle'g  Reports,  where  it  was  moved  in  arrest  of  judgment,  ^J^ant" 
because  the  declaration  stated  that  in  consideration  the  plaintiff  has  feme- 
promised  to  pay  so  many  ducats  to  the  defendant,  to  go  such  a  ^^^  ^  *^' 
voyage  before  a  certain  day,  the  defendant  promised  to  repay  as 
many  ducats  if  he  did  not  go  accordingly,  and  it  was  alleged 
thft  he  did  j\o\  go  before  the  day  ;  but  though  the  action  was 
brought  for  not  repaying  the  ducats,  it  was  not  ar erred  that  the 
plaintiff  had  delivered  any  ducats  to  the  defendant.     How* 

t  Gibbons  v.  Prewd,  Hardr.  102,  3. 


(1)  A.  covenanted  to  pix>vide  vessels  and  funds  for  certain  mercantile 
sxpeditiona,  and  B.  covenanted  to  select  the  gooda^  or  send  samples,  if 
necessar\'«  and  it  was  agteed  between  tbenl»  that  if  the  first,  expedition 
was  not  sen:  out  by  A.  in  one  month  after  the  date  of  the  contract,  it  was 
to  be  ipso  Ikcto  void,  and  tlie  party  iii  default  to  pay  all  costs,  damages,  &c. 
In  an  action  of  covenant  on  tlie  agreement  brought  b)  B.  against  A.,  thede- 
f*i  Juration  alleged  as  a  breach  that  the  defendant  did  not  pravide  vessels  and 
fluids  for  the  expeditions,  &.c.  but  made  default,  &c  The  de&ndant  pleaded 
tlut  the  plainliffdid  not  witliin  one  montli  from  the  date  of  tiie  contract, 
ch.Kise  or  designate  the  goods  requisite  for  the  expedition,  &c.,  and  that 
after  the  expiration  of  one  month,  and  before  he  had  chosen  or  designated 
the  goods,  the  plaintiff  declared  the  contract  void,  so  that  the  cx]x:dition 
could  not  proceed.  On  demurrer  it  was  held  that  the  covenants  weac  in* 
dependent,  and  that  B.  was  not  bound  to  select  tlic  goods  before  the  ves- 
sel was  provided  by  A. ;  and  that  B.  whs  entitled  to  damages  ibr  the  non- 
performance of  the  contract  on  the  part  of  A.  The  Court  said  tlie  dffen- 
daiit's  act  was  just  in  order  of  time,  and  it  w«s  incumbent  on  hijii  to  have 
j^eged  that  he  had  provided  a  ves£:el  witLin  the  month,  wluch  could  not 
proceed  because  the  plaintiff  had  failed  in  his  pt^  of  tlie  contract.  Th^ 
scleciion  of  Uu*  goi/ds  was  not  £Ui  act  necessaiy  tc  bc  dou«:  betbre  the  v«s- 
if*l  was  famished.    Bairuso  v.  Madan.  2  Jolm.  Kep.  145. 
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r.  Coke  held  that  the  declaration  was  sufficient,  because 
there  were  mutual  promises,  and  if  the  plaintiff  had  not  per. 
formed  his  promise,  the  defendant  might  have  brought  an  action 
against  him  ;  although  if  a  man  promise  to  do  one  thing,  in  coo. 
sideration  of  another  future  thing  to  be  done  by  the  plaintiff, 
there,  the  plaintiff  in  an  action  on  the  case,  ought  to  aver  perfor- 
mance, because  the  defendant  has  no  remedy^. 
IfpUdn-         A  fortiori^  the  performance  of  a  promise  made  by  the  plain, 
tin 's  pro-  tiff,  in  consideration  of  the  previous  performance  of  an  act  to 
in  consi-    ^^  done  by  the  defendant,  need  not  be  arerred ;  thus,  where  tbe 
^"^j^P"    plaintitf  declared,  that  in  consideration  of  a  sum  of  money,  to  be 

i*1311    P^^d  ^o  the  ^defendant  upon  his  procuring  of  a  lease  to  the 
uit's        plainti/f,  the  defendant  promised  to  surrender  his  lease,  and  pro. 
nance'.       ^^^^  ^  ^^^^  one  for  the  plaintiff  before  such  a  time,  it  was  said, 
in  arrest  of  judgment,  that  the  declaration  was  not  good,  be. 
cause  it  did  not  state  the  plaintiff's  readiness  to  pay  the  money ; 
but  the  objection  was  over-ruled,  because  the  money  was  not  to 
be  paid  till  the  defendant  procured  the  lease,  so  that  he  was  to 
do  the  first  act"".     So,  where  the  plaintiff  declared  that  it  was 
agreed  between  the  defendant  and  him,  that  the  defendant 
should  sell  to  him  all  his  interest  in  a  ship,  by  a  writing,  and 
the  plaintiff  should  pay  him /or  it  at  a  certain  rate ;  it  was  held 
that  the  plaintiff  was  not  bound  to  aver  that  he  did  the  first  act, 
viz.  that  he  made  and  tendered  the  writing,  but  the  defendant 
having  undertaken  to  sell  his  interest  by  a  writing,  he  wu 
bound  to  make  and  tender  the  instrument  at  his  peril  ;  as, 
where  the  promise,  &c.  is  to  execute  a  bond,  or  the  like,  the 
obligor  must  draw  and  tender  it^  ;  and  perhaps  execute  it  also, 
the  presence  of  the  obligee  not  being  necessary^,  and  his  coo. 
currence  being  implied,  as  the  bond  is  for  his  benefitr. 
If  pUun-         Where  the  defendant  promises  to  do  two  things  upon  one 
tiff's  per-  consideration,  the  performance  of  which  is  a  condition  prece- 
be  a  coii^  ^^^^  to  the  plaintiff's  right  to  sue  for  the  breach  of  one  part  of 
dition       ^|jg  pi^mise,  though  not  the  other,  and  the  two  things  promis- 
dent  to      pd  to  be  done  are  different  and  distinct  from  each  other,  the 

pait  only  plaintiff  may  charge  the  defendant  for  the  breach  of  that  part  of 
•f  defen-    *^ 

«  Spanish  Ambassador  v.  Gifford,  1  Rol.  336.  Et  vide  antr  125,  3.     1 
Lev.  87.  293.  Comb.  256.  ^  Lacy  «.  Lacy,  Cro.  Eliz.  249. 

«•  Keech  «.  Kui^ht,  3  Lev.  319.  »  I  Rol.  Abr.  457.  L  4a 

y  Cpo.  Eliz.  299.    See  also  Sty.  143,  4- 
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his  promise  which  does  not  depend  upon  the  performance  *bf  1*^2^] 
the  consideration,  without  averrinc  such  oerformance ;  aUhoMi;h  dant*s 
he  cannot  on  the  other  part  of  the  defendant's  promise.  There- 
fore, where  the  plaintiff  declared  that  in  considcrafion  of  his 
promise  to  pay  the  defendant  a  sum  of  money  at  a  certain  time, 
the  defendant  promised  to  deliver  to  him  a  lease  of  lands,  on 
payment  of  the  money,  and  the  possession  of  the  land  itself,  at 
a  subsequent  time,  and  the  breach  was  alleged  in  not  delivering 
possession  ;  it  was  held,  on  a  motion  in  arrest  of  judgment, 
that  the  delivery  of  possession  being  a  different  and  distinct 
thing  from  the  delivery  of  the  lease,  and  to  be  done  at  another 
time,  and  the  breach  being  for  not  delivering  the  possession, 
which  ought  to  have  been  given  whether  the  money  were  paid 
or  not,  the  declaration  was  good,  without  averring  the  pay- 
ment ;  although  if  the  breach  had  been  for  not  delivering  the 
lease,  it  would  have  been  otherwise*. 

Where  mutual  agreements  or  covenants  go  to  the  jchole  con-  ^  .^^^ 
sideratioD  on  both  sides,  they  are  mutual  conditions,  the  one  tiff's 
precedent  to  the  other  ;  but  where  the  plaintiff's  agreement,  ^^• 
&c.  goes  to  a  part  only  of  the  consideration  of  the  defendant's  goes  to 
promise,  and  the  defendant  may  obtain  a  compensation  for  a  JJ^^^ 
non.performance  of  the  agreement,  he  cannot  rely  upon  it  as  a  conside- 
condition  precedent.     If  he  could,  any  thing  the  most  trivial,  "^^^'^■ 
short  of  a  complete  performance,  would  bar  the  plaintiff  of  all 
remedy.     Therefore  where  the  consideration  was  the  convey- 
ance of  the  equity  of  redemption  of  a  West  India  estate,  toge- 
ther with  the  stock  of  negroes  upon  it,  and  the  plaintiff  cove- 
nanted  that  he  was  lawfully  possessed  of  the  negroes,  it  was 
•held  that  the  defendant  could  not  plead  that  the  plaintiff  was  [*133j 
not  legally  possessed  of  the  negroes  ;  for  if  such  a  defence  were 
allowed,  any  one  negro  not  being  the  property  of  the  plaintiff 
would  bar  his  action.*    There  is  a  difference  between  executed 
and  executory  agreements  or  covenants  :  where  they  are  exe- 
cuted in  part,  it  would  be  very  unjust  that  the  defendant  should 
retain  all  the  benefit  of  the  partial  execution  of  them,  without 
making  any  compensation,  because  the  plaintiff  has  it  not  in  his 
power  to  perforrti  the  contract  to  its-full  extent**.     Each  party 
ought  to  resort  to  his  separate  remedy.     The  plain  and  obvious 

«  Oliver  tr.  Evens,  1  Lev.  70.  «  Boone  v.  Eyre,  1  H,  B.  273. 

b  Ar  AahuTBt»  J.  6  D.  fc  E.  573. 


IM 


DSCLARATION   IN   SPECIAL   ASSVMVftlT 
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need  not 
be  notic- 
ed by 
plaintiff*. 


reason  is,  that  the  damages  may  be  anequal<^ ;  for  the  plnati# 
in  the  above  case  might  have  lost  the  whole  consideraiioB  mo. 
ney,  though  the  defendant's  loss  might  only  have  consisted  of  a 
single  negro.  Where  the  consideration  is  partly  execated,  ii  ia 
proper  to  aver  in  the  declaration  the  partial  execntioB  of  it ; 
though  the  omission  ^o  to  do  cannot  be  of  any  consequence^  if 
the  fact  appear  to  be  admitted  upon  the  whole  record  ;  as  in 
the  case  of  Boone  and  Eyre,  where  the  plaintiff's  title  to  con. 
Tey  the  equity  of  redemption  was  not  disputed,  but  only  hb 
title  to  the  negroes  <^. 

If  the  plaintifTs  right  of  action  be  once  vested,  any  circviiu 
stance,  the  omission  of  which  goes  to  defeat  it,  whether  called 
by  the  name  of  a  proviso  by  way  of  defeazance,  or  condilioo 
subsequent,  need  not  be  noticed  in  the  declaration ;  bat  must  ia 
its  nature  be  a  matter  *of  defence,  and  taken  advantage  of  by 
the  defendant.  If  he  do  not  insist  upon  it,  but  rely  upon  ano. 
ther  matter,  the  court  must,  after  verdict,  intend  that  tlir  cir- 
cumstance did  not  exist  e.  Accordingly,  where  the  plaintiff  de. 
clared  that  in  consideration  he  would  trust  J.  ^.  for  certaia 
wares  to  an  amount  not  exceeding  ^100,  the  defendant  pro* 
mised  to  pay  for  them,  and  averred  that  he  did  thereupon  trust 
J.  S.  and  deliver  to  him  goods  not  exceeding  that  sum;  after 
verdict  for  the  plaintiff,  although  it  was  objected  that  he  ought 
to  have  alleged  that  J.  S.  had  not  paid  for  the  goods,  it  was 
ultimately  resolved  by  the  whole  court,  nulla  cofUradk^nte, 
(although  Dodderidge,  J.  was  at  first  strongly  disposed  to  think 
otherwise)  that  if  J.  S.  had  paid  for  them,  the  defendant  oiigtt 
to  have  shewn  that  fact^.  So,  where  the  plaintiff  after  dec^ar. 
ing  on  a  promissory  note,  went  on  to  state  an  agreement,  that 
if  the  defendant  bought  the  malt  used  in  his  house  for  the  ne^t 
three  years  of  the  plaintiff,  the  note  was-  to  be  void,  and  the 
plaintiff  was  to  serve  the  defendant  like  the  rest  of  his  customers ; 
and  that  since  the  note,  the  defendant  had  used  malt  in  his  house, 
but  had  aot  bought  any  part  of  it  of  the  plaintiff;  on  a  special 
demurrer,  assigning  for  cause  that  the  plaintiff  had -not  ihewa 
that  he  continued  to  exercise  his  trader  or  was  ready  to  ^erre 
the  defendant,  the  court  h«ld  that  the  agreement  being  no  part  of 


«  Per' Lord  Loughborough,  1  R  B.  279.  ^  1  Saund.  320.  c,d. 

And  see  1  H.  B.  270.  6  D.  &  E.570.  11  East  295.  *  Ho+hawi  f».  EaM 

India  Company,  1  D.  &  E.  645,  6.  <'€r«sk  «.  Johnaoiva  Bub.  79. 
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the  nofe  ought  to  be  rejected  as  surplusage;  or  it  was  only  de^ 
foazaace,  in  which  case  if  the  defendant  would  take  adrantage 
of  it,  it  was  incumbent  on  him  to  shew  the  performance  on  his 
partK.  Where. the  defendant  pleads  any  ^circumstance  per.  [*135] 
formed  by  him,  which  goes  to  defeat  the  plaintifiPs  right  of  ac 
tion,  he  must  shew  his  performance  of  it  with  as  much  certain. 
iy^  as  would  have  been  necessary  for  the  plaintilF  in  shewing 
any  performance  on  his  part,  namely,  when,  where,  and  how 
it  was  performed  ;  therefore  where  the  plaintiff  declared,  that . 
the  defendant  was  bound  to  him  by  bond  for  the  payment  of  a 
^am  of  money,  part  of  which  remained  unpaid,  and  the  defen- 
dant promised  that  if  he  did  not  make  it  appear  before  J.  S.  that 
he  had  paid  that  part,  he  would  discharge  it,  to  which  the  defen. 
(lant  pleaded  that  he  did  make  it  appear  before  J.  S.  that  that 
part  was  paid,  on  demurrer,  the  plaintiff  had  judgment,  which 
was  afRrmed  on  a  writ  of  error  ;  because  the  defendant  did  not 
in  his  plea  shew  how  he  made  the  payment  appear  ^^ 

Where  the  plaintiff  declares  upon  two  or  more  executory 
considerations,  he  must,  in  general,  aver  the  performance  of  maiice'of 
each,  although  one  of  them  by  itself  would  have  been  sufficient   several 
to  support  the  promise ;  and  an  averment  of  performance  defec-   ^^JJie5^ 
five  IB  aubstanee  is  as  no  averment  at  all.  Therefore,  where  the   rations. 
dectarfttfrni  stated  J.  S.  was  indebted  in  the  sum  of  <:^10  to  the 
plaintiflF;  and  in  consideration  that  the  plaintiff,  at  the  defen- 
dant's request,  wonR!  discharge  J.  S.  of  the  said  debt,  and  per- 
mit htm  to  carry  out  of  the  pratntiif's  house  certain  goods,  the 
defendant  promised  to  pay  the  plaintiff  the  jSiO  on  such  a 
day,  and  it  was  alleged  that  he  did  acquit  J.  S.  and  suffer  him 
to  carry  away  the  goods ;  it  was  lield  that  the  declaration 
was  not  *good,  because  it  did  not  shew  how  he  acquitted  J.  S.     r*l36l 
as  it  coald  not  be  without  deed,  which  ought  to  have  been  par. 
ticukkrij  shewn ;  and  although  the  consideration  to  permit  him 
to  carry  away  the  goods  had  been  a  sufficient  consideration  in 
itself,  and  was  WeU  allied,  yet  being  joined  with  another  con. 
sidcradott,  which  would  have  been  good  if  properly  alleged  to 
tiave  lieen  performed,  that  not  being  done  made  the  whole  de. 
claradoa  ill ;  and  it  was  therefore  adjudged  for  the  defendant, 
though  after  verdict'*     But  the  law  of  this  particular  case  is 

c  Condsh  V.  Bolitho,  Willes  145.  ^  Wilson  r.  Done,  3  Ley.  125. 

»  Lcneict  v.  Rivet,  C».  Jac.  503.  And  see  1lc\v.  49,  50. 
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very  questionable,  although  it  was  decided  on  a  right  principle: 
for  in  a  subsequent  case,  where  the  plaintiff  declared  the  consi. 
deration  of  the  promise  to  be,  that  he  would  accept  the  defen. 
dant  as  his  paymaster  of  a  debt  owing  from  one  Strode,  and 
would  discharge  Strode  from  the  debt ;  and  he  averred  his  ac 
coptance  of  the  defendant,  and  discharge  of  Strode,  general]} . 
after  verdict  on  non  assumpsit^  a  writ  of  error  was  broughr, 
and  it  was  objected  that  the  declaration  did  not  shew  how  the 
plaintiff  had  discharged  Strode:  but  it  was  held  that  the  objcc. 
tion  could  not  be  taken  after  verdict,  for  it  should  be  intended 
that  a  sufficient  discharge  was  proved,  that  being  necessary  on 
the  issue  of  non  assumpsit;  although  it  would  have  been  c^her. 
wise  on  a  demurrer  J.     And  seemingly  it  would,  on  a  demurrer 
to  the  declaration  or  the  plea  1^.    However,  the  general  principle 
above  laid  down  is  further  supported  by  another  case,  where 
the  consideration  appeared  to  be  that  the  plaintiff  would  for- 
bear to  sue  the  defendant,  and  would  deliver  to  him  certain 
r*137]     bonds;  and  the  judgment  was  *arrested,  because  it  was  not 
sufficient  to  say  that  he  did  forbear,  and  was  ready  to  deliver  up 
the  bonds,  without  averring  that  he  did  actually  deliver  them*, 
or  offered  so  to  do  and  was  refused,  that  being  in  his  power". 
Aliter  if       There  is  a  difference, where  two  or  more  considerations  are  laid, 
one  only     whether  they  are  collateral,  or  dependent  on  the  promise  ;  for 
unonlhe     ^^^^^  ®"^y  clepend  upon  the  promise,  it  is  not  necessary  to  a^er 
promise,     the  performance  of  each  of  them,  thongh  where  both  are  merely 
collateral  to,  and  do  not  depend  at  all  upon  the  promise,  the 
performance  of  each  of  them  must  be  averred  :  as,  if  the  plain, 
tiff  declare  that  in  consideration  the  d(^fendant  owed  him  j£100. 
and  that  he  would  advance  the  defendant  .^^lO  more,  the  de- 
fendant promised  to  pay  the  ^100  which  he  before  owed  ;  ia 
a  declaration  for  the  iS^lOO,  although  both  considerations  are 
laid,  it  would  not  be  necessary  to  aver  or  prove  the  payment 
of  the  d^lO.     But  if  the  declaration  were  to  state  that  in  con- 
isideration  of  the  plaintiff's  being  the  defendant's  counsel,  and 
riding  with  him  to  York,  tlie  defendant  promised  to  pay  a  cer. 
tain  sum,  it  would  be  necessary  to  aver  and  prove  the  perfor- 
mance  of  both  considerations'^. 

j  Prideaux  v.  Rawlins,  T.  Jon.  125.        ^  Thornton  r.  Kemp,  Cro.  Eliz. 
477'.  »  Comb.  256,  m  Drewe  v.  Slowly,  1  Keb.  872. 

»2Deon.r2.  AnuS6,13Q, 
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However  though  the  considerations  should  be  merely  coUa.    q^  consist 

teral  to  each  other,  yet  if  one  of  them  consist  of  a  promise  on   of  P™- 

misc  DV 
the  part  of  the  plaintiff  to  do  or  forbear  any  particular  act,  he   pUuntiii* 

need  not,  in  general,  aver  the  performance  of  that  considera- 
tion :  as,  where  the  declaration  stated  that  in  consideration  the 
plaintiff  had  undertaken  not  to  sue  upon  a  bond,  and  would 
permit  *the  defendant  to  take  advantage  of  a  certain  outlawry,     l  j 

the  defendant  promised  to  pay  him  a  sum  of  money,  and  it  was 
a?erred  that  he  had  permitted  the  defendant  to  take  advantage 
of  the  outlawry  ;  it  was  held  that  the  plaintiff  need  not  aver 
the  performance  of  the  other  consideratiom. 

So,  where  only  part  of  the  consideration  alleged  be  good  and   q^  |^ 
valuable,  and  the  rest  void,  it  seems  to  be  sufficient  to  allege  void. 
performance  of  that  part  which  is  valuable :  but  where  the  con. 
sideration  consists  of  two  or  more  parts,  every  one  of  which 
is  valuable,  there  of  necessity  the  plaintiff  must  shew  perfor- 
mance of  every  part.     Therefore,  where  the  plaintiff  declared 
that  in  consideration  he  would  forbear  to  sue  execution  upon  a 
judgmept  until  the  octave  of  Saint  Michael,  the  defendant  would 
pay  the  sum  recovered  at  Michaelmas,  and  the  defendant  failed 
in  paying  the  money  at  that  time,  after  which,  and  before  the  oc- 
tave of  St.  Michael,  the  plaintiff  brought  his  action  ;  it  was  ob- 
jected that  this  consideration  was  not  sufficient  to  maintain*  the 
action,  because  the  forbearance  between  Michaelmas  and  the 
octave  of  St.  Michael  was  void.     But  the  court  held  it  to  be  well 
enough,  on  the  above  distinction  ;  and  that  the  forbearance 
10  sue  execution  for  a  certain  time  was  a  good  consideration  to 
support  the  action  ;  but  they  observed  that  it  had  been  adjudged 
that  a  consideration  to  forbear  paululum  temporis  ^"as  void,  on 
account  of  its  uncertainty,  and  that  it  was  not  the  same  as  pars 
temporis.     They  also  held  that  the  suit  after  Michaelmas  before 
the  octave  was  well,  because  the  promise  was  broken  by  thenon. 
payment  *at  Michaelmas.    But  of  that,  says  the  reporter,  was     [*139] 
the  greatest  doubtP.     Ilowever,  in  a  subsequent  case,  where 
the  plaintiff  declared  that  in  consideration  he  would  forbear  to 
arrest  the  defendant's  son  until  after  the  23d  of  October,  the 
defendant  proihised  to  pay  the  plaintiff  on  or  before  that  day, 
and  averred  that  he  forebore  to  arrest  the  son  from  the  time  of 
the  promise  hitherto,  but  that  the  defendant  did  not  pay  ;  after 

0  Bcnnet  V.  AstcU.  1  Lev.  20.  P  Tisdale's  Ca8<»,  Cro.  Eliz.  758. 
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Suffi. 
cient,  if 
perfor- 
mance ap- 
pears up- 
on the 
whole  re- 
cord. 

[*140] 


Terdict,  it  was  moTed  in  arrest  of  judgment  that  the  c<»iMdera- 
tion  was  not  good,  because  as  the  plaintiff  was  to  forbear  imtil 
after  the  23d  day  of  October,  and  the  defendant  was  to  pay  the 
money  on  or  before  that  day,  it  might  happen  that  after  be  had 
paid  the  money,  the  plaintiff  might  arrest  his  son  before  the 
time  agreed  by  the  promise.  Bat  the  objection  was  not  allow. 
ed,  for  the  court  held  that  the  consideration  was  well  enough, 
as  the  defendant  had  to  the  last  instant  of  the  23d  of  October 
to  pay  the  money,  and  the  plaintiff  was  not  bound  to  forb^r 
more  than  one  instant  after  that  day<i.  The  rules  laid  down 
with  respect  to  the  necessity  of  alleging  performance  of  a  sin- 
gle consideration,  seem,  in  general,  to  apply  to  the  allegation 
of  the  performance  of  one  of  several  considerations. 

But  if  it  appear  upon  the  whole  record,  that  there  has  been  a 
substantial  performance  of  all  the  considerations  declared  on, 
the  declaration  will  be  good,  after  verdict.     Therefore  where 
the  plaintiff  declared,  that  in  consideration  he  would  cure  J.  S. 
of  a  disease,  the  defendant  promised  to  pay  him  what  he  should 
deserve :  and  in  consideration  as  aforesaid,  the  defendant  made 
^another  promise,  on  the  same  day,  varying  from  the  first,  and 
then  averred  that  he  had  cured  J.S. ;  it  was  moved  in  arrest  of 
judgment,  that  the  plaintiff  had  made  no  averment  of  the  cure 
which  was  the  first  consideration,  and  entire  damages  being  gi. 
yen,  the  declaration  was  bad  for  the  whole:  but  it  was  held 
that  as  he  had  averred  a  cure,  which  was  the  consideration  of 
the  second  promise,  so  that  it  appeared  on  the  whole  record  that 
the  cure  was  done,  it  aided  the  omission  of  alleging  performance 
of  the  first  consideration ;  especially  after  a  verdict,  and  as  the 
promises  were  laid  on  the  same  day  ^,     It  seems  that  although 
the  promises  had  been  laid  on  different  days,  the  declaration 
would  have  been  aided  by  the  general  verdict*;  and  that  it 
should  be  intended  that  it  was  the  same  person,  the  same  mala- 
dy, and  the  same  cure,  in  short,  the  same  cause  of  action,  laid 
different  ways,  as  is  usual  in  assumpsit  ^      But  if  it  had  rested 
on  the  first  promise,  the  declaration  would  have  been  bad**.  (I) 

<!  Waters  v.  Glassop,  1  I  A,  Ra\Tn.  357.  ""Lee  v.  Ed«7uds.  1 

Vent.  44.  »  1  Sid.  428.  S.  C.  *  1  Lev.  280.  2  Kcbu  559. 

566.  S.  C.  «  1  Mod.  14.  S.  C. 


(1)  If  the  platntifr  declai'es  on  a  pi-omise  to  pay  for  Work  to  be  done  by 
the  job,  for  a  specified  price,  he  cannot  recover  the  money,  or  any  part  of 
it,  unless  he  aver  and  prove  the  work  done.  Semble  Faxon  v.  Mansfield 
and  Trustee.  2  Mass.  Rep.  147. 
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ATermenis  of  performance  may  be  said  to  be  either  expresB  Different 
or  implied;  the  former  are  where  the  plaintiff  expressly  states,   sorts  of 
in  general  terms,  that  he  has  performed  the  agreement  on  his   Q^ntg  of 
part,  or  shews  specially  how  he  has  performed  it;  the  latter  are  perfor- 
incladed  in  the  usual  allegation  of  an  executed  consideration. 
The  first  species  of  the  averments  above  noticed  are  also  said  to 
be  general  or  special^  according  .to  whether  they  state  the  per- 
formance in  general  terms,  or  the  *particulars  of  it,  shewing    r*l4i"] 
how  the  consideration  or  condition  was  performed. 

The  usual  form  of  alleging  an  executed  consideration  isj  of  it. 
self,  a  sufficient  averment  of  the  execution  or  performance  of  it,    ^Jffi^entr 
whether  it  consist  of  the  plaintiff's  promise,  made  at  the  same   aver- 
time  with  the  promise  of  the  defendant,  or  of  any  thing  former.   UJfpiica-^ 
ly  done  and  executed  by  the  plaintiff.     And  the  ordinary  alle.   tion. 
^ration  of  mutual  prpmises  to  perform  an  agreement  mentioned 
ill  the  declaration  will  be  a  sufficiently  positive  statement  of  thq 
actual  making  of  a  promise,  the  entering  into  which  by  the 
plaintifT  is  made  a  condition  precedent  in  the  agreement ;  thus, 
where  the  declaration  stated  an  agreement  between  the  plaintiff 
and  defendant,  that  if  the  former  would  promise  to  keep  a  bas- 
tard child  for  so  many  years,  the  latter  would  pay  him  so  much, 
and  then  stated  mutual  promises  to  perform  the  agreement, 
without  averring  expressly  that  the  plaintiff  had  made  the  pro- 
mise mentioned  in  it ;  upon  demurrer  for  that  cause,  the  court 
held  that  the  mutual  promise  of  the  plaintiff,  in  consideration 
of  which  the  defendant  was  stated  to  have  made  his  promise, 
was  a  sufficient  averment  for  the  purpose,  without  any  other  ^. 
In  these  cases,  the  averments  of  performance  may  be  said  to  be 
implied,  or  by  implication.     No  particular  form  of  expression 
is  necessary  in  such  cases.     But  it  has  been  frequently  a  ques. 
tion  what  particular  words  or  expressions  are,  or  are  not,  suffi- 
cient^ to  make  an  express  averment. 

*\t  IS  not  necessary,  in  a  work  of  this  nature,  to  consider  what     r*l4^1 
particular  words  are  sufficient  to  make  an  express  averment,    Worda  of 
which  properly  belongs  to  a  book  of  a  mere  elementary  nature;   ^yer^"* 
but  it  may  be  as  well  to  observe,  that  any  words  amounting  to  nicnt., 
a  positive  allegation  will  be  sufficient  for  that  purpose,  as  ^^aud 

V  Slinton  «.  Yates,  1  LuU'.  224. 
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the  plaintiff  aTers,"  or  ^<  in  fact  Batth,"  or  ^'  altliongli,"  or 
^^  because,"  or  ^^  with  this  that ;"  and  the  participles  of  verbs 
vill,  generally,  make  a  good  ayerment.  The  word  ^'  being^*  is 
Tery  commonly  usiad  for  this  purpose ;  and,  without  doabt. 
properly  used^. 

Where  it  is  requisite  to  aver  performance,  it  must,  as  before 
ment  of     observed,  in  general,  be  alleged  formally,  with  a  time  and  place; 

perfor-       ^^^  |^  j^j^^j  H^^  shewn  that  the  act  was  tendered  to  be  done  by  the 

mancCy 

genendly.   plaintiff,  shewing  when  and  where  the  tender  was  made  apd  re. 

fused  ;  and  if  (he  plaintiff  aver,  in  general  terms^  that  be  per. 
formed  the  agreement  in  all  respects  on  his  part,  without  ^ev. 
ing  when  or  where,  or  how  he  performed  it  particularly,  as  he 
ought  to  do,  such  allegation  will  be  bad,  upon  special  demur, 
rer  :  but  although  an  averment  of  performance,  substantially 
defective,  is  as  none  ^,  yet  if  it  be  only  formally  deficient,  k  will 
be  helped  by  the  defnidant's  pleading  a  collateral  matter  in  dis. 
(^rge  of  the  action,  as,  a  release,  whereby  he  admits  that  the 
plaintiff  once  had  cause  of  action  y.  So,  \f  here  the  plaintiff  dr. 
clared  in  assumpsit  upon  an  award,  whereby  he  was  directed  ia 
pay  x6l0  upon  a  certain  day,  previous  to  the  defendant's  giving 
him  a  bond,  and  merely  alleged  that  he  had  performed  the  award 
r*l43l  ^"  ^^^  P^^?  ^^  which  the  defendant  pleaded  that  *tbe  arbitra. 
tors  made  no  such  award  ;  it  was  moved  in  arrest  of  judgment? 
that  the  declaration  was  not  good,  because  it  did  not  expressly 
allege  the  payment  of  the  j^  10.  But  all  the  court  agreed,  thar 
although  the  payment  was  a  condition  precedent,  yet  as  the 
plaintiff  had  alleged  generally  that  he  had  performed  his  part  of 
the  award,  that  meant  that  he  had  paid  the  mon^,  and  it  was  a 
good  averment  in  substance,  though  not  in  form  ;  that  the  de. 
fendant  might  have  demurred,  but  having  omitted  to  do  Mk,  and 
pleaded  to  issue  in  denial  of  the  award,  which  was  found  agiiinst 
him,  he  should  not  afterwards  take  advantage  of  the  formal  ob. 
jection*.  It  has  also  been  held,  that  if  the  plaintiff  declare 
that  he  was  ready  and  offered  to  perform  the  ^re^ment,  geur . 
rally,  it  is  a  sufficient  averment,  after  verdict ^ 

w  1  Str.  781,  2.  «  Jnte  35.  y  Tliorp  v.  Thoip,  12  Mod.  4^^ 

2  Vivian  v.  Shipping,  Cro.  Car.  385.  recog.    1  Vent.  214.    12  Mod,  466, 
»  Peeters  v.  Opie,  2  Saund.  350.    2  Lev.  23.    1  Vent.  177.  214.    2  Keb. 
811.  83r.    3  Keb.  45.    4  Mod.  189.  S.  C. 
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The  usual  form  of  alleging  special  performance,  of  any  maU   Specially; 

ter  done  in  pursuance  of  and  subsequent  to  the  making  of  the         f 

^  TO  words 

contract,  is,  that  the  plaintiff,  confiding  in  the  defendant's  pro*  tuper  fi. 
mise,  did,  thereupon,  afterwards,  to  wit,  on  such  a  day,  at  such  **"^^'^ 
a  place,  perform,  or  was  ready  and  willing,  and  tendered  and  &c. 
offered  to  perform,  the  matters  in  question.  It  has  been  ad. 
judgpd  that  the  word  ^^  thereupon,"  by  itself,  in  theaboTe  form 
of  avertnent,  must  relate  to  a  time  after  the  promise.  Thus^ 
where  the  plaintitf  declared  that  in  consideration  he  would  trust 
J.  S.  with  goods,  the  defendant  would  pay  for  them,  and  aver. 
red  that  he  did  give  credit,  and  thereupon  delivered,  to  J.  S. 
:;ood8  ;  ^although  it  was  objected,  that  the  word  ''  thereupon"  [*144] 
might  mean  either  before  or  after  the  making  of  the  promise, 
yet  it  was,  after  verdict,  adjudged  for  the  plaintiff^.  It  was 
said  that  the  declaration  was  sufficiently  certain,  and  had  pro« 
lierly  pursued  the  words  in  which  the  consideration  was  stated, 
and  that  the  defendant  might  have  traversed  the  delivery,  as  al. 
Icged,  and  the  adverb  would  determine  the  sense  of  the  verb. 
It  was  unanimously  agreed  that  if  the  plaintiff  had  said,  he  had 
delivered  th6  gdods  super  Jiduciam  illamy  it  had  been  clearly 
sood  ;  and  a  majority  of  the  court  held  that  super inde  was  the 
<vame  ia  effect,  and  determined  the  time  of  the  performance  to  be 
subsequent  to  the  time  of  making  the  promise  <=• 

In  stating  performance,  the  time  and  place  when  and  vthere 
It  was,  should,  in  general,  be  allied,     if  either  the  oae  or  the  '^^^  ^ 
other  be  omitted,  where  proper  to  be  inserted,  it  may  be  cause   perfor- 
of  special  demurrer,  although  the  defect  may  be  aided  by  the   *»anc€- 
defendant's  plea^^.      But  in  alleging  a  conveyance  of  real  pro. 
perty,  no  place  ae^  be  alleged  ;  for  it  shall  be  intended  where 
the  land  lies  «. 

If  the  plaintiff  declare  upon  an  executory  consideration,  that 
if  he,  at  the  defendant's  request,  would  do  or  forbear  any  par-  mance'at 
ticular  act  for  the  defendant's  benefit,  it  is  not  necessary,  in  al-  ^^^'^- 
leging  performance,  to  say  that  he  did  or  forbore  to  do  the  act  quest, 
in  question,  at  the  request  of  the  defendant ;  for  it  shall  be  in.  J^^!^"^" 
tended.     Therefore,  where  the  plaintiff  stated  the  ^considera.    r*i45'1 
tion  of  the  promise  to  be  that  he  would  surcease  such  a  suit, 
and  alleged  that  he  did  surcease  the  suit,  but  did  not  say  that 
he  surceased  it  at  the  request  of  the  defendant,  on  a  motion  in 

b  Crask  ».  Johnson,  2  Bub.  79.  «  Id.  ^  2  Brov-nl.  13r. 

•  Mar.  22.  pi.  51. 
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arrest  of  judgment,  the  objection  taken  on  account  of  thaf 
omission  was  disallowed  ;  because  it  should  be  intended,  as  the 
act  to  be  done  was  for  the  defendant's  benefit^.    The  judgment 
would,  it  seems,  have  been  the  same,  although  there  had  no  ( 
been  a  verdict  8.     And  where  the  declaration  was  upon  a  con- 
sideration, that  the  plaintiff  at  the  promisor's  request  would 
marry  his  cousin,  and  it  was  averred  tliat  he  did  marry  her  ;  al- 
though it  was  objected  in  arrest  of  judgment,  that  the  marriac-^ 
was  not  alleged  to  have  been  at  the  promisor's  request,  the  ob- 
jection was  over.ruled,  on  the  ground  that  it  must  be  intend. 
ed  *>.     So,  where  the  consideration  was,  if  the  plaintiff,  at  tht 
instance  of  the  defendant,  would  marry  his  daughter,  all  the 
court  conceived  that  the  marriage  should  be  intended  at  tb^  de. 
fendant's  instance,  without  averring  that  the  plaintiff,  at  the 
subsequent  instance  of  the  defendant,  married  his  daughter^.   In 
a  subsequent  case,  where  the  plaintiff  declared  that  in  conside. 
ration  he,  at  the  defendant's  request,  would  procure  an  order 
from  J.  S.  to  the  defendant  for  the  payment  of  money,  he  would 
pay  it,  and  it  was  alleged  that  he,  confiding  in  the  promise,  did 
procure  such  an  order  to  the  defendant,  requesting  him  on  sight 
of  it  to  pay  the  plaintiff,   it  was  unanimously  held,  that  ii 
should  be  intended  no  subsequent  request  to  the  promise  was 
expected  ;  although  it  would  have  been  otherwise,  if  the  plaiiu 
tiff  had  been  to  procure  the  note  when  he  should  be  requested'. 
["*146]         *lIowever,  where  the  consideration  is  the  plaintiff's  requesi 
^^  r K  *^   or  procurement,  it  must  be  averred  to  have  been  executed  ac- 
averred.      cordingly  ;  as,  where  it  was,  if  one  T.  C.  who  had  taken  out 
administration  of  the  goods  of  J.  C.  deceased,  at  the  instance  of 
the  plaintiff,  who  had  relinquished  the  administration,  would 
consent  that  the  defendant  should  have  it,  and  it  was  averred 
that  T.  C.  did  relinquish  and  consent,  &c.  and  that  the  defen. 
dant  thereupon  had  the  administration  ;  on  a  writ  of  error,  it 
was  held  that  the  declaration  was  not  good,  because  it  did  not 
shew  that  T.  C.  had  relinquished  the  administration  at  the  plain- 
tiff's  instance,  as  he  might  have  relinquished  it  without  such  iu- 
stance ;  and  the  judgment  was  reversed  •f.  Holt,  C.  J.  in  citing 

f  Okes  V.  Kirby,  Cro.  Eliz.  299.  g  7  Mod.  144.  S.  C.  *  Be- 

resford  «.  Woodroff,  Ci-o.  Jac.  404.  »   Poynter  «.  Poyntcr,  Cro.  Car. 

•194.  7  Mod.  144.  S.  P.  J  liokcnluun  w.  Tliackep,  2  Vent.  74^  5. 

^  Leate's  case,  W.  Jon.  441.  Mar.  55.  S.  C.  bv  another  name. 
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the  aboTe  case,  states  the  consideration  to  have  been  that  the 

plaintiff  should  procure  T.  C.  to  renounce  administration,  so 

(hat  there  was  an  act  to  be  done  by  the  plaintiff  to  entitle  him. 

self  to  the  action,  and  if  T.  C.  renounced  without  the  plaintiff's 

art  or  uiterference,  that  was  not  the  event  in  which  the  defen. 

(lant's  promise  was  to  be  performed,  nor  was  there  any  consi. 

deration  for  enforcing  it^ 

It  is,  in  general,  sufficient  to  aver  performance  in  the  words   Samecer* 

«>f  the  contract,  and  that  the  averment  is  as  certain  as  the  agree,   tainty  as 

in  AfiTcC' 
niont.     Thus,   where  the  agreement  was,  that  the  defendant   inent,in 

should  buy  the  malt  used  in  his  dwelling  house  for  a  certain   general 

term,  of  the  plaintiff,  and  it  was  averred  that  the  defendant  had 

used  certain  quantities  of  malt  in  his  dwelling  house;  although 

it  was  objected  that  the  defendant  ought  to  have  averred  *that    [*147] 

it  was  the  same  dwelling  house  that  the  plaintiff  lived  in  at  the 

time  of  the  agreement  i",  such  an  averment  was  considered  un. 

necessary,  as  the  agreement  did  not  mention  any  particular 

house,  and  the  averment  was  as  certain  as  the  agreement". 

But  it  is  not  sufficient  to  pursue  the  words  of  the  agreement,  |. 
if  they  do  not  come  up  to  the  intent  of  it ;  for  the  agreement  always, 
must  be  performed,  and  performance  alleged,  according  to  the 
intent  of  the  agreement,  so  that  the  court  may  see  that  it  was 
performed,  and  well  performed,  according  to  the  legal  intent  o. 
Therefore  where  the  consideration  was,  that  the  plaintiff  would 
bring  a  sufficient  man  to  be  bound  in  such  a  sum,  it  was  held 
that  the  plaintiff  must  shew  how  the  man  brought  was  sufficient, 
and  not  only  that  he  brought  him  to  be  bound,  but  that  he  be« 
came  bound,  or  offered  to  be  bound  p.  These  observations  will 
be  still  further  exempli fiedj  by  the  cases  upon  averments  of 
l)erfonnance,  &c.  in  particular  actions  of  assumpsit,  which 
will  be  hereafter  considered. 

Performance  ought  to  be  alleged  with  reasonable  certainty ;   ,^_^ 

but  it  IS  sufficient  to  state  it  in  general  terms,  without  alleging   perfor- 

all  the  particulars,  where  the  enumeration  of  them  would  lead  ™*"*;® 

mxy  be 
to  prolixity  of  statement :  thus,  if  the  consideration  be,  that   averred  in 

the  plaintiff  would  disburse  such  money  as  should  be  necessary,   If^c'^l 

to  the  officers  of  the  court  and  counsel  in  such  a  suit,  it  is  suf. 

*  7  Mod.  143, 4.  m  Cro.  Jac.  235.  "  Cornish  v.  Bolitho, 

\mca,  145.  •  Com.  Big.  tit.  Pleader,  C.  58.  60.  P  Allein  v. 

Kandall,  Yclv.  49,  50. 
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ficient  to  aver  that  he  paid  divers  sums  of  money  to  several  ofS- 
cers  and  counsel,  amounting  to  so  much,  ^without  setting  forth 
L  ***®J  to  whom  the  fees  were  paid;  although  it  may  be  objected,  that 
if  tho  oflicers  were  to  sue  the  defendant  again  for  the  same  mo. 
ney,  he  would  be  at  a  loss  how  to  plead  the  former  action  in 
bar^.  This  however  might  certainly  be  done  by  proper  aver- 
ments, if  the  defendant  could  get  at  the  fact,  and  evidence  to 
support  it.  It  is  said  that  there  is  a  difference  in  this  respect, 
where  the  action  is  grounded  upon  the  duty,  and  where  not  ^ 
But  the  rule  seems  a  very  necessary  one  in  all  cases,  where  a. 
prolixity  of  statement  would  otherwise  ensue. 
Must  be  '°  stating  performance,  it  must  be  alleged  to  have  been  ia 

alleged  the  manner  expressed  or  intended  by  the  agreement* ;  tbere- 
to  auree-^  forc,  where  the  declaration  stated,  that  in  consideration  the 
nicnt  plaintiif  would  procure  j£6  to  be  lent  to  the  defendant  Jbr  one 

,  whole  year^  he  promised  to  grant  the  plaintiff  a  lease  of  a  cer- 
tain house,  and  averred  that  on  the  23d  of  April,  he  procured 
J.  S.  to  lend  the  defendant  j^3  for  one  whole  year,  and  on  th£ 
24th  of  June  he  procured  J.  N.  to  lend  him  ^3  for  one  whole 
year,  which  the  defendant  accepted ;  after  verdict  for  the  plain- 
tiff  ou'Tion  assumpsit^  it  was  unanimously  held  that  the  declare, 
tion  was  bad;  because  it  was  not  averred  according  to  the 
agreement,  nor  did  it  appear  that  the  defendant  had  the  benefit 
of  ^6  for  one  whole  year,  as  it  was  intended,  neither  could 
the  defendant  have  the  same  benefit  by  the  loan  of  the  j^6  at 
different  times,  as  if  it  had  been  advanced  to  him  at  once ;  and 
r^l49l  ^^^  acceptance  by  the  defendant  of  a  different  and  less  ^benefit 
was  not  material '.  But  if  the  j^6  had  been  lent  by  several 
persons,  and  at  several  times,  on  the  same  day,  it  had  been 
good  ;  for  the  law  makes  no  division  of  a  day,  unless  in  case  of 
necessity.  If  the  consideration  had  been  to  lend  the  dcfeiKlaiit 
.£20  in  gold,  and  the  plaintiff  had  averred  .£10  of  it  to  have 
been  lent  in  silver,  although  that  might  have  been  a  substantial 
performance,  yet  it  would  not  have  been  a  performance  accord. 
Jug  to  the  letter  of  the  contract,  which,  being  specifically  ex- 
pressed, must  be  strictly  complied  witb^,  and  averred^.  So, 
where  the  act  which  constitutes  the  consideration  is  to  be  per. 

q  Pratt  v.  Banks,  T.  IRsiym.  9.  Jermy  «,  Jenny,  T.  Ra\in.  8,  9.  and  see 
Com.  Dig.  tit  Pleader,  C  61.  r  Id.  «  Com.  Dig.  tit  PleatlcT-, 

C.  58.  1 5  East.  230.       .  «  Dorrington  t>.  East,  Yelv.  ST.         ^  St> 

163.    But  see  Cro.  Car.  19. 
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formed  at  a  particular  place,  it  is  not  sufficient  for  the  plaintiff 
to  allege  that  lie  performed,  or  was  ready  to  perform  it,  at  any 
other  ^.  It  is  hardly  necessary  to  observe,  that  where  the 
agreement  is  in  the  disjunctive,  the  averment  of  performance 
should  be  so  likewise,  and  not  in  the  conjunctive:  and  where 
the  agreement  is  in  the  conjunctive,  the  averment  should  pursue 
it.  But  if  the  plaintiff  obtain  a  verdict,  and  a  conjunctive  ex. 
prc9sion  may,  by  any  construction,  be  taken  disjunctively,  ac 
cording  to  the  agreement,  the  court  will  so  construe  it  ^. 

Where  the  consideration  is  executory,  to  be  performed  in   ^^q^^ 
future,  performance  of  it  must  be  precisely  alleged  y,  and  it  is   perfor- 
iiot  sufficient  to  say  that  the  plaintiff  was  ready  to  perform  it;    ^ust  be 
therefore  where  the  plaintiff  declared,  that  the  defendant  had  sold   precisely 
to  one  J.  S.  43  loads  of  timber  to  be  carried  from  Battl^ibridge   ^^S^^- 
to  *^Limehouse,  and  in  consideration  that  the  plaintiff  would  go     [*150] 
^vlih  him  to  J.  S.  and  carry  the  ti  mbcr  to  Limehouse,  the  de-. 
feiidant  promised  to  pay  him  so  much  ;  and  averred  tllat  he  went 
to  Chelmsford  to  J.  S.  and  was  always  ready,  at  Chelmsford,  to 
perform  the  rest  of  the  agreement,  and  carry  the  timber  to  Lime, 
house ;  it  was  held,  on  a  motion  in  arrest  of  judgment,  that  the 
allegation  of  the  plaintiff's  being  ready  to  perform  the  agree- 
ment was  not  sufficient ;  especially,  as  Dodderidge,  J.  obsei*.. 
(hI,  it  was  of  his  readiness  at  Chelmsford,  the  acts  being  to  be 
done  at  Battlebridge.     Wherefore  it  was  adjudged  for  the  de« 
fondant*.     The  case  of  Drewe  and  Slowly  confirms  the  above 
doctrine ;  there  it  was  determined,  that  it  was  not  sufficient  to 
aver  that  the  plaintiff  was  ready  to  deliver  up  certain  bonds, 
the  deliver)^  of  which  was  part  of  the  consideration  of  the  de, 
reiidant's  promise;  but  that  the  plaintiff  must  state  the  actual 
<lclivery  of  them,  or  a  tender  and  refusal »,     In  a  case  in  Com. 
berbach,  it  seems  to  be  intimated  that  nothing  less  than  an  ac^ 
lual  performance  would  be  sufficient**;  though  that  appears  to 
ho  carrying  the  point  too  far. 

The  general  rule  is,  that  where  any  averment  of  performance   ..^ 
is  necessary,  the  plaintiff  should  state  an  exact  performance,  or  a   pertbr- 
iawfal  and  sufficient  excuse  for  non.performancc.     There  are   "JJ"<^^  ^" 
lases  in  the  books  respecting  conditions  precedent,  where  the   sufficient 

w  Pain  V.  Baslwick,  Ci-o.  Jac.  583.  «  1  Str,  594  r  Com.  Dig. 

tit  l*le.idcr,  C.  59.       *  Pain  v.  Bustwick,  Ci-o.  Juc.  583.         «  1  Kcb.  872. 
b  Comb.  256. 
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[*151] 


[*152] 


Whatsuf. 

ficient 

averment 

of excuse 

for  non- 

jxsrfor- 

mance. 


agreement  having  been  performed  in  effect,  though  not  in  the 
exact  manner  pointed  out  by  the  contract,  such  substantial  per. 
formance  has  been  deemed  sufficient;  as,  where  the  condh ion 
was  to  enfeoff",  a  conveyance  by  *  lease  and  release  was  deemeti 
a  compliance  c.  Sometimes,  the  plaintiff"  may  state  that  tbf 
agreement  ^ns  performed  generally,  or  in  the  manner  mention, 
ed  in  the  contract,  and  give  in  evidence  the  real  manner  in 
which  it  was  performed,  though  that  may  »eem  to  be  different, 
if  it  be  the  same  in  judgment  of  law  ;  as,  if  the  condition  oi 
consideration  be  the  appearance  of  a  party,  it  may,  and  should 
it  seems,  be  pleaded  that  he  appeared,  and  his  having  put  in  and 
perfected  bail,  will  be  evidence  to  support  the  allegation '^. 
Where  a  man  by  doing  a  previous  act  would  acquire  a  right  fo> 
a  tendc^  to  do  it,  if  the  tender  be  prevented  or  rendered  defet. 
tive  by  the  conduct  of  the  other  party,  that  may  be  she^n  to 
excuse  an  actual  performance  or  regular  tender «  ;  which  may 
also  be  excused  by  the  absence  of  the  plaintiff*,  where  his  pre. 
sence  is  necessary  for  the  performance ;  or  by  his  obstnictiDi; 
or  preventing  the  performance ;  or  by  his  neglect,  to  do  that 
which  it  is  his  duty  to  do  previous  to  the  plaintiff^ s  perfonniog 
his  part  of  the  contract,  and  which  is  necessary  to  enable  him 
t^»  perform  it ;  or  to  give  notice  of  that  which  is  a  secret  to  the 
plaintiff*,  but  lies  peculiarly  within  the  defendant's  knowledge, 
and  without  the  knowledge  of  which  the  plaintiff*  cannot  knoY 
what  his  duty,  or  the  extent  of  it  is/.  So,  if  the  defendant  ab. 
solutely  discharge  the  plaintiff*  from  any  further  execution  of 
the  contract B,  or  refuse  to  carry  it  further  into  execution  on 
his  part^,  that  will  in  general  be  a  sufficient  excuse  for  the 
plaintiff's  non.performance.  But  most  of  the  cases  upon  this 
subject  more  properly  relate  to  the  doctrine  of  conditions,  *than 
the  statement  of  the  performance  of  them  in  pleading. 

In  averring  an  excuse  for  non-performance  by  the  plaintiff  of 
his  part  of  the  contract,  he  must  not  only  shew  that  he  Mas  rca. 
dy,  and  did  all  he  could  to  perform  it,  but  must  state  theparticu. 
lar  circumstances  M*hich  prevented  him  from  so  doing;  it  not 
being  sufficient  to  say  that  he,  or  any  third  person,  could  not 


c  Co.  Lit  207.  a.  1  Itol.  Abr.  426.  pL  2.  4.  6  D.  &  E.  722.        d  lSalk.a 
c  Iloug.  686.  f  Com.  Dig.  tit.  Condition,  L.  1.  &c.  5  Doug 

684,  5.      ■     »»  1  East,  203. 
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(perform  the  contract,  or  do  wiiat  was  necessary  to  the  perfor. 
nmnce  of  it,  withont  shewing  why  they  could  not^  and  how 
they  were  prevented  from  so  doing >. 


If  there  be  no  proper  averment  of  performance  in  the  decla.   Defect  of 
i-ation,  where  such  an  averment  is  necessary,  vet  if  the  defen.   averment 
ilafit  plead  specially  in  denial  of  performance,  the  plaintiff  may   pig^^ ' 
reply  that  he  performed  his  part  of  the  contract,  at  such  a  time 
and  place,  which  will  cure  the  defect  in  the  declaration}. 

So,  a  defective  averment  of  performance  may  be  cured  by   By  ver- 
▼(Tdict  upon  the  general  issue,  if  the  language  of  the  averment   ^^^ 
ran  by  any  construction  be  deemed  substantially  sufficient. 
Thus,  in  an  action  on  an  agreement  to  ride  without  whip  or 
stick,  or  other  weapon  besides  boots  and  spurs,  it  was  averred 
that  he  rode  without  whip  and  stick  or  other  weapons,  and  the 
plaintiff  having  obtained  a  verdict  on  the  general  issue,  the 
court  held  that  the  averment  was  sufficient,  after  the  *ver-     L  153j 
Hicf,  though  it  would  have  been  bad  upon  a  demurrer;  for  the 
last  disjunctive  conjunction  might  he  taken  to  disjoin  the  for- 
mer conjunctive,  and  though  the  conjunctive  sense  was  the  most 
proper  and  obvious  one  to  be  attributed  to  the  former  word, 
}  et  as  it  was  capable  of  being  taken  disjunctively,  they  would 
so  consider  ii^. 

Where  the  defendant's  obligation  depends  upon  the  perfor-   iXstinc- 
numce  of  any  act  on  the  part  of  the  plaintiff,  we  have  seen  that  **^"» 
the  latter  must  aver  performance  of  that  act,  or  shew  that  he   there  is  a 
was  ready  to  perform  it ;  if  he  do  not,  although  intendment  verdict, 
may  sometimes  be  made  to  support  the  declaration  after  ver- 
dict, yet,  unless  it  can  be  made  good  by  construction^  after 
judgment  by  default,  it  is  exactly  the  same  as  upon  demurrer. 
Where  the  plaintiff  declared  upon  a  promise  to  deliver  up  a 
liond  to  the  plaintiff's  testator,  upon  payment  of  a  sum  of  mo- 
firy  by  him  to  the  defendant,  without  stating  that  the  money 
^vas  paid  or  tendered,  it  having  been  proved  at  the  trial  that  a 
Kinder  had  been  made  and  refused,  the  plaintiff  had  judgment ; 
it  being  held  that  the  tender  and  refusal  amounted  to  payment, 

'  2  Saund  129.  J  Ante  61.  k  Burfcss  v.  Brazier,  1  Str.  594. 
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ftnd  that  tho  testator  did  all  he  could,  and  the  promise  arose  b; 
operation  of  law  ;  though  this  point  of  the  defective  allegation 
of  performance  does  not  seem  to  have  been  much  insisted  on^. 
But  where  the  plaintiff  declared  that  in  consideration  he,  at  xhf 
defendant's  request,  would  execute  to  him  a  general  release.  i^> 
bear  date  the  day  before  the  agreement,  the  defendant  under. 
took  to  pay  him  the  costs  of  a  suit,  as  soon  as  a  bill  of  such 

[*1M1     costs  should  be  produced  to  him,  *averring  that  such  bill  \i!i^ 
produced,  and  that  the  defendant  had  notice  of  the  amount  of  the 
costs  ;  after  judgment  by  default^  it  was  urged  that  the  plain. 
tiff  ought  (o  have  averred  that  he  had  given  or  tendered  \o  At 
defendant  the  release.     Lord  Mansfield,  on  the  opening  of  tk 
case,  said,  the  court  would  see  if  they  could  make  it  good  h\ 
ronstriiclion^  observing  that  the  release  was  to  be  given  at  the 
defendant's  request,  and  perhaps  he  might  never  request  it. 
But  afterwards  his  Lordship  declared  the  opinion  of  the  roun 
to  be,  that  as  the  plaintiff  had  not  averred  performance,  nor 
shewn  that  he  was  ready  to  perform  the  consideration,  it  coaltl 
not  be  made  good  as  laid  in  the  declaration  ;  the  true  distiac 
tion  as  to  supplying  such  defects  being,  whether  the  objection 
be  or  be  not  made  after  SLverdictK     Where  an  averment  of  per- 
formance is  necessary,  and  none  is  made,  or  one  only  nhich  is 
in  substance  defective,  the  defendant  may,  in  general,  take  ad. 
vantage  of  the  objection  either  by  demurrer,  special  or  gene- 
ral, or  by  motion  in  arrest  of  judgment,  or  writ  of  error,  whf- 
ther  the  judgment  be  by  default  or  after  verdict  on  the  general 
issue"^.     In  such  cases,  though  the  defendant  put  in  plea> 
M  hicli  are  bad  In  law,  to  whicl)  the  plaintiff  demurs,  the  defrn- 
dant  will  nevertheless  be  entitled  to  judgment,  if  the  declara- 
tion be  bad  in  substance,  for  want  of  proper  averments  of  per- 
formance or  of  sufficient  excuse  for  non.performance".    And 
where  the  non^performance  of  a  condition  precedent  appears 
iipon  the  face  of  the  pleadings,  even  a  verdict  will  not  cure  the 
defecf*. 

^*  1 66]         *If  no  averment  at  all  be  necessary,  the  Insertion  of  an  arer- 

llad  aver-   ment  too  general,  or  otherwise  insufficient,  will  not  vitiate  the 
mcnt  will 

k  Alcorn  r.  Wcstbrook,  1  Wils.  115.  J  Collins  «.  Gibbs,  2  Bar. 

899.    And  see  2  Saund.  350.  353.  n.  3.  1  East,  203.  "'Cro.  ix 

503.  Doug.  679.  Sed  Tide  ante  126.  «  8  East,  442.  o6  D.  Jc 

K.  710. 
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declaration,  or,  in  general,  burthen  the  proof;  and  as  the  con-   notviti- 
'o.iiieiices  of  omitting  an  ayerment,  \f  here  necessary^  may  be  se-    ate,where 
i  iotis,  if  there  be  any  doubt  about  the  necessity  of  making  one,    "^ssj^* 
jt  is  advisable  to  make  it.     General  averments  of  performance   ry. 
JTP  in  such  cases  very  convenient,  as  it  is  not  likely  that  the 
tloH^udant  will  demur  to  them  ;  and  if  not  demurred  to,  they 
ire  afterwards  unobjectionable,  and  Mjill  supply  the  place  of 
-piM'ific  allegations  ;  besides  that  they  will  admit  any  e?idence 
at  the  trial,  of  whatever  performance  may  be  necessary  on  the 
;art  of  the  plaintiff  in  support  of  his  case.     Where  the  plain. 
tUV  declared,  that  it  was  agreed  between  him  and  the  defendant, 
tliat  the  former  should  surrender  certain  copyhold  lands,  and 
the  latter  should  pay  so  much,  stating  mutual  promises  to  per- 
form the  agreement ;  and  averred  that  he  had  surrendered  into  - 
<he  hands  of  two  copyholders,  according  to  tjie  custom,  to  the 
u<e  of  the  defendant  ;  to  this  declaration  the  defendant  demur- 
rod,  but  judgment  was  given  against  him  on  the  demurrer  :  af- 
ter which  he  assigned  for  error,  that  the  surrender  averred  was 
tu)t  sufficient,  but  although  the  court  were  divided  on  that  point, 
they  were  unanimously  of  opinion  that  there  being  mutual  pro- 
mises, there  needed  no  averment  of  performance,  and  there. 
fore  a  bad  averment  should  not  hurt;  whereupon  the  judg, 
ment  was  afiirmedp.     On  the  same  principle,  where  the  decla. 
raliou  stated  that  the  plaintiff  had  agreed  to  take  the  defen. 
<la[jt's  son  as  an  apprentice,  averring  that  he  accepted  the  son 
info  his  service  in  that  capacity,  and  it  was  objected  that  it 
^\as  not  *alleged  that  the  son  was  bound  apprentice ;  this  ob.     r*156l 
jpction  was  disallowed,  as  the  defendant  might  have  sued  the 
plaintiff  on  his  promise  to  take  the  son,  if  he  had  refused  to 
koop  him  as  such ;  and  there  being  promise  against  promise, 
no  averment  was  necessary  q.     So,  where  the  plaintiff  declared 
that  he  had  bought  of  the  defendant  certain  corn  for  so  much 
nioney,  and  in  consideration  that  he  had  paid  him  part  of  the 
price,  and  promised  to  pay  the  rest,  the  defendant  promised  to 
lU'liver  the  corn,  and  averred  his  readiness  to  pay;  to  which  the 
<lcfendant  pleaded  that  the  plaintiff  had  not  paid  the  rest  of  the 
nioney ;  and  the  plaintiff  replied  that  at  such  a  time  and  place, 

P  Bcaray  ».  Turner,  1  Lev.  293.   .  q  Anon.  1  Lev.  8T.     Btit  S^e 

l>o.  Jaa  406.  3  Buls.  221.  S.  C.  Ante  128. 
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he  tendered  it :  it  was  resolred,  that  no  arermait  of  the  piair. 
tiff's  readiness  to  pay  was  necessary,  there  being  promi^^ 
against  promise,  which  gave  mutual  remedies,  though  if  tii<>- 
sale  had  been  proinde^  an  averment  of  payment  i",  or  tend'T 
and  refusal  would  have  been  necessary*;  and  if  thepiainiiii 
unnecessarily  say  that  he  was  ready,  it  is  merely  idle^  and  «i-' 
not  vitiate  the  declaratipn^. 

r  Mansfield  «.  Stephen,  Ck)mb.  256.         •  1  Keb.  97%  1  Salk.  112  S  ^ 
<  Thorp's  case,  Mar.  7S. 


CHAPTER  VI. 


•  'F  THE  AVERMENTS  OF  PERFORMANCE,  SiC.  IN  PARTICULAR 

ACTIONS  OF  ASSUMPSIT. 

iiAviNG    considered  the   general   rules   applicable  to  aver*   ^.  .  . 

*       *  ^       r  .     . .        .         Division 

ments  of  {Performance  or  excuse  of  performance,  m  this  act]on,   of  aver- 

it  is  next  proper  to  take  noticie  of  averments  of  this  nature,  in  -^^fl^s  of 

perfor- 
those  particular  actions  of  assumpsit  upon  which  the  books  af.   mance, 

ford  any  considerable  degree  of  information  •  in  treating  of  ^^-  ^^ 

1  .  »      ,  ...  ,       r        ,  i.  1        ,  .     .        .         contracts 

which,  the  cases  Drill  be  classed  according  to  the  subject  matter   respect. 

of  the  contract,  viz,  as  it  respects  persons,  personal  property,   ^^^  V^^' 
or  real  property.     With  regard  to  such  contracts  as  particu- 
larly respect  persons,  the  cases  on  the  averments  of  performance 
are  very  numerous  ;  they  may  be  divided  into,  first,  such  as 
are  on  contracts  of  forbearance;  secondly,  on  contracts  of  mar.^ 
riage ;.  thirdly,  to  enter  into  and  discharge  securities,  &c.  and 
lastly,  to  do  other  services  or  acts,  not  before  classed.     All  or 
niost  of  the  cases  upon  this  subject  will  be  found  confirmatory 
of  the  general  rules  mentioned  in  the  foregoing  chapter,  and 
many  of  them  would  have  furnished  additional  instances  or  ex« 
amples  of  those  rules ;  but  it  was  thought  best,  as  being  ifiore 
accurate,  first,  to  state  the  general  rules  themselves, .  and  the 
cases  which  appear  to  have  *cstabl  ished,  or  been  determined  ex-    r« «  «<^| 
pressly  upon  general  principles,  and  afterwards  those  which  do 
not  appear  to  have  established,  or  been  expressly,  referred  to 
any  such  principles.     The  numerous  cases  cited,  as  examples 
of  the  rules  for  alleging  performance,  in  Comyn's  Digest",  do 
not  give  any  clearer  understanding  of  the  rules  themselves,  and 
are  very  frequently  misapplied ;  though  that  work,  considering 
tlie  nature  of  it,  is  equally  undeserving  of  censure,  as  its  merits 
arc  beyond  ariy  praise  that  can  be  bestowed  upon  it.  The  divi- 
./Jon  here  adopted  will  be  found  the  most  convenient,  when  a 

»  Com.  Dig.  tit.  Pleader,  C.  51,  h^. 


138  DECLARATION   IN   SPECIAL    ASSUMPSIT 

question  arises  in  practice  upon  any  particular  declaration,  and 
the  best  that  can  be  adopted  for  an  analytical  arrangem^it  of 
the  precedents**.     It  will  probably  be  thought  by  some,  that  a\\ 
the  cases  on  averments  of  performance,  &c.  and  assignments  of 
breaches  in  the  several  Actions  ^fassoihpsit,  covenant,  and  debt^ 
would  more  properly  have  been  considered  in  one  view,  as  thej 
are  classed  together  in  the  above  Digest ;  but  although  thegfpiK'- 
ral  rules  upon  this  subject  are,  for  the  most  part,  the  same  in 
those  several  actions,  yet  they  are  sometimes  difTerent  ^ ;  and 
there  are  sufficient  authorities  to  prove  and  exemplify  so  many 
of  them  as  relate  to  the  action  of  assumpsit,  in  the  cases  vHiirh 
have  occurred  in  that  particular  action ;  and  mapy  of  those  rule* 
are  peculiarly  applicable  to  that  action,  as  they  consist  of  di^ 
tinotions  respecting  the  averments  of  performance  of  diH^rent 
considerations,  whereas  ho  consideration  is  ever  necessary  to  be 
stated  in  the  action  of  covenant,  and  it  is  very  seldom  that  any 
need  be  stated  in  the  action  of  debt.     Besides,  although  the 
r*159l     c^'i^^i^cts  which  are  the  subjects  of  these  *^d liferent  actions  are 
frequently  the  same,  yet  they  are  not  universally  so,  as,  from 
the  very  nature  of  the  actions,  some  of  them  wilt  not  lie  in  par- 
ticular  cases,  where  another  of  them  may  well  be  supported^. 
These  are  the  principal  reasons  which  have  induced  theHuthor, 
in  this  work  on  pleading  in  assumpsit,  to  confine  hiMseif,  in 
general,  to  the  cases  which  have  arisen«in  thsit  form  of  action. 
Q^^  I.  With  respect  to  the  allegation  of  performance  inactions 

bearance,    of  assumpsit  on  contracts  of  forbearance,  it  is  settled  that  if 

wheitj  It      ^j^g  consideration  be,  that  the  plaintiflfooii///  forbear  to  sue,  or 
must  be  - ,  7  r  i 

averred,      tcould  not  sue,  or  the  like,  it  is  necessary  to  allege  ^rfor^ 

mance,  by  shewing  that  he  did  forbear,  or  did  not  sue,  within 

the  stipulated  time,  if  any  particular  time  be  mentioned.  Tberr. 

fore  where  the  plaintiff  declared  that  J.  S.  was  indebted  to  him, 

and  in  consideration  he  would  ttstke  the  defendant's  bond,  and 

VDould  not  sue  on  it  till  Michaelmas,  but  forbear  the  money 

until  that  time ;  after  verdict,  the  judgment  was  staid,  because 

the  consideration  was  not  alleged  to  have  been  performed  ^.  So, 

where  the  declaration  stated  that  in  consideration  the  plaintiff 

toould  give  the  defendant  day  of  payment ;  because  it  was  not 

b  Ante  64.  «  1  Bills.  13.  Hob.  68.  S.  C.  8  Co.  93.  a.   1  Salk.  139. 

1  Lev.  94.  ^  Ante  12.  28.  «  Rof^ers  v.  Snow,  DaL  94,fii.  17. 
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averred  that  he  had  givea  day,  it  was  adjudged  that  the  decla. 
ration  was  insufficient  ^. 

Bui  there  is  a  distinction,  where  the  forbearance  is  stated  to  Whete  it 
be  of  a  precedent  debt,  and  where  not ;  for  in  the  case  last  cit-   "**d  not 
ed,  it  was  held,  that  if  the  declaration  had  stated  that  the  de. 
feiidant  was  indebted  to  the  plaintiff  in  such  a  sum,  it  would 
hare  been  good,  without  any  ^averment  of  a  day  hating  been   [^*160] 
given  ;  for  the  antecedent  debt  remaining  unpaid,  of  itself  im« 
plies  a  forbearances.     The  two  cases  just  cited  are  instances  of 
the  opposite  part  of  the  above  rule  ;  which  peculiarly  applies 
to  contracts  for  general  forbearance,  where  no  particular  time 
of  forbearance  is  mentioned.     In  a  modern  case,  where  the 
lilaintiff  declared  that  A.  having  recovered  a  judgment  against 
li.  and  Rjicri  facias  being  delivered  to  the  sheriff,  in  considera. 
liou  that  A.  af  the  instance  of  C.  had  requested  the  sheriff  not 
to  enecnte  the  writ,  C.  promised  to  pay  A.  the  debt  and  costs, 
together  with  the  sheriff's  poundage,  &c.  on  a  writ  of  error  af- 
ter judgment  by  default,  the  declaration  was  held  sufficient, 
though  it  did  not  aver  that  the  sheriff  in  fact  desisted  from  ex- 
ecuting the  writ,  nor  what  the  ambunt  of  the  poundage,  &c. ' 
was,  nor  that  the  defendant  had  notice  of  the  amount  of  it :  for 
it  was  sufficient  to  state  the  request  to  forbear,  as  it  did  not 
appear  bnt  that  the  .sheriff in  fact  desisted  from  proceeding  on 
the  execution  ;  and  though  the  want  of  alleging  notice  might 
have  been  ground  for  a  special  demurrer,  yet  as  the  amount  of 
the  poundage,  &c.  was  capable  of  being  ascertained  on  a  writ 
of  inquiry,  it  was  not  a  substantial  objection,  in  error  \  (1) 

Averments  of  the  performance  of  consideration^  of  this  na-  Construe- 
ture^  as  well  as  the  considerations  themselves,  shall  have  a  sen.  ^^r^^t. 
"^ible  construction  and  intendment,  as  to  their  having  been  per.  in  gcne- 
formsd  at  the  request  of  the  party,  as  well  ad  in  other  respects, 
&s,  the  time  of  forbearance  alleged,  &c.  The  like  construction, 

^  Aribn.  G<k1L.  13.    £t  vide  ante  65.  K  Id.  •»  PuUen  v.  Stokes, 

2  11.  B.  31Z 


ral. 


(1)  It  has  been  stated  in  a  note  to  a  preceding  page,  that  forbearftiice  to 
sue  generally  Is  a  sufficient  consideration  without  specifying  a  particular 
time  :  but  in  such  case  it  ought  to  appear  in  the  declaration  that  the  par- 
ty had  forborne  a  reasonable  time.     Eltibg  v.  Vandertyn.     4  John.  Kep. 
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iodeed,  prevails  with  respect  to  other  arermeDts  ;  thougli  it  is 
r^^^lGll     ^particularly  exemplilied  by  averments  of  forbearance,  as  will 

appear  by  the  following  cases. 
Need  not        ^^  ^^  ^^^  observed  in  a  previous  page  i,  that  it  shall  be  in. 
state  for-   tended,  and  need  not  be  expressly  alleged,  that  a  €OBside*atioi 
at  defen-*    ^*s  performed  at  the  defendant's  request,  where  the   perfor. 
dant's  re.   mance  of  it  is  for  his  benefit.     Therefore,  if  the  ccHisideratioQ 
^^^^  '         be  that  the  plaintiff,  at  the  defendant's  request,  wonld  stay  tfar 
proceedings  in  a  suit  against  him,  he  need  not  expressly  allege 
that  they  were  stayed  at  the  defendant'.s  request  ;  for  it  diali 
be  intended,  it  being  for  his  benefit  that  they  should  be  stayed.' 
Where  the  forbearance  stated  as  the  consideration  is  insofi. 
mcnt'can-   ^^'^^^  ^^  maintain  the  promise,  no  averment  of  perforouiBce  will 
not  help     li^lp  it ;  therefore  if  the  plaintiff  declare  on  a  consideration, 
dent  con-  ^**'  ^®  *l>Pttld  forbear  for  a  Httlo  time^  or  a  short  tiaie^  or  & 
sideration   minute,  or  a  quarter  of  an  hour,  or  the  like,  although  he  ali<^ 
^^^^^^        that  he  forbore  for  half  a  year,  or  any  longer  period^  the  de. 
claration  will  not  be  good  ;  because  the  ceosideration  was  not 
originally  sufficient  to  support  the  promise  ;  and  no  avenneBt 
of  what  was  done  afterwards  can  help  it^. 

But  where  the  consideration  is  stated  to  be  forbearance  gene. 
Miter,  rally,  it  has  been  a  very  controverted  point  how  far  a  proper 
conside-  allegation  of  forbearance  will  help  it.  According  to  the  older 
Pr^ar^  authorities,  such  an  averment  is  not  sufficient,  except  the  pro. 
fuice,  mise  is  to  be  perfprjned  in  a  certain  ^tirne,  during  which  it  can 

f*\fi<9i'  be  int^ded  the  forbearance  was  to  continue^  and  even  in  suc^ 
^         -^     case,  there  are  many  old  authorities  to  show  that  an  averment 
will  not  suffice.     In  one  case,  indeed,  where  the  declaration 
stated,  that  in  oonsideration  the  plaintiff  would  forbear  certain 
goods,  the  defendant  promised  to   deliver   them   within    six 
months,  and  alleged  that  he  did  forbear  si;c  months ;  it  was  held 
that  the  declaration  was  good,  because  it  was  to  be  intended 
that  the  plaintiff  should  forbear  for  six  months,  and  it  was  shewn 
that  he  had  forborne  that  time  K      But  in  a  subsequent  case, 
where  tlie  plaintiff  declared,  that  in  consideration  he  would  for. 
bear  to  sue  one  JT.  S.  for  a  debt,  the  defendant  promised  to.pay 
It  before  Michaelmas,  and  alleged  tl^at  from  the  time  of  the 

.  *  Ante  144, 5.  i  IGkes  v.  Kirby,  Cro.  Eliz.  299.  ^  Utpe^  % 

Sidney*  Cro.Jac.  684.  *  May  9.  Alvares,  Cro.  Eliz.  ZB7. 
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t^romiae  he  had  aiystained,  aad  still  abstained  from  suing  hisi ; 

\t  was  assigned  for  error,  that  as  it  did  not  appear  for  what  time 

the  plaintiff  was  to  forbear,  the  consideration  was  insufficient, 

for  it  might  be  intended  that  he  should  forbear  for  a  quarter  of 

in  hoQTy  or  any  other  trifling  time,  and* that  the  aTerment  would 

uot  help  ii.     And  of  that  point  the  court  doubted,  but  most  of 

the  judges  held  that  the  consideration  was  not  sufficiently  all^. 

<'d  ;  and  afterwards,  for  that  cause,  the  judgment  was  revers- 

"d  (n.     Notwitiistanding  this  decision,  however,  in  a  case  deter* 

iuiied  in  the  next  reign,  where  the  declaration  stated,  that  in 

« onsideration  the  plaintiff  would  assent  to,  and  be  content  to 

domt  from  the  further  prosecution  of  a  certain  suit,  the  defen- 

liaut  promised  to  pay  and  give  security  for  the  debt  and  costs 

n  certain  times,  and  Alleged  that  he  did  forbear  *to  prosecute;     feiosi 

although  it  was  assigned  for  error  that  the  consideration  was  i«- 

.'^ulEcient,  it  was  held  that.it  implied  a  promise  for  an  absolute 

forbearance,  and  was  therefore  goodie.     Another  case  of  this   • 

kind  occurred  soon  after,  where  the  consideration  was,  that  if 

the  plaintiff  would  forbear,  the  defendant  would  pay  so  much 

a't  she  should  prove  to  be  due  ;  and  it  was  averred  that  she  did 

thereupon  forbear,  until  the  present  time,  and  that  so  much  was 

dne,  which  she  could  well  prove  ;  it  was  moved  in  arrest  of 

judgment,  that  there  was  no  time  of  forbearance  provided,  so 

that  it  might  be  a  minute.     But  Hobart  says,  he  ended  this 

cause  by  arbitration  o.     However,  the  better  opinion  seems  to 

bp^  that  a  proper  averment  of  forbearance  will  be  sufficient, 

^'here  the  consideration  is' stated  generally.     This  observation 

is  confirmed  by  the  following  cases. 

What  is  a  sufficient  averment  of  forbearance  remains  to  be 

What 
^'ODsidered.     Where  the  plaintiff  delared,  that  in  consideration   averment 

iie  would  forbear  to  sue  une  J.  S.  on  an  obligation,  the  defen.   is  suffi- 

dant  promised,  &c.  and  alleged  that  he  forbore  to  sue  J.  S.  for   ^ncral. 

^  ^<)iig  time,  to  wit,  from  the  time  of  the  promise  until  such  a 

"^y,  which  was  a  year  and  a  half  after ;  it  was  held  to  be  suffi- 

f  lent,  and  that  it  should  be  intended  that  the  forbearance  was 

to  the  day  of  issuing  the  writ  p.     In  another  case,  where  one  of 

tW  considerations  appears  to  have  been,  that  the  plaintiff  would 

'"Phaiips  tj.  Sackford,  Cro.  EBz.  455.  «  Heme  r>.  Fuller,  Cfo.  Jac. 

596.  o  Yardly  v.  Ingram,  Hob.  219.  p  Bfapes  «.  Sidney,  Cro. 

34C.683. 
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forbear,  to  sue,  atid  would  deliter  up  certain  bonds,  it  was  iioL 
den  not  sufficient  to  say  that  he  did  forbear  and  was  rcmdj-to 
deliver  up  the  bonds  ;  but  the  judgment  *was  staid  for  the  de. 
fpciiTe  alle^ration  of  performance,  respecting  the  bond  s.  it 
has  been  already  observed,  where  an  allegation  of  a  request  to 
forbear  may  be  sufficient,  without  an  express  averment  of  for. 
bearance  *". 

If  it  appear  upon  the  record,  how  long  the  plaintiff  forbore, 
without  a  particular  averment,  it  is  as  good  as  if  it  had  been  ex. 
pressly  averre<l ;  at  all  events,  after  verdict.  Therefore,  where 
the  plaintiff  declared  in  at^sumpsit,  upon  the  defendant *s  pre. 
mise  to  pay  the  debt  of  a  thiid  person  in  consideration  of  for. 
bearance,  and  averred  forbearance  hitherto,  although  it  was 
moved  in  arrest  of  judgment,  that  he  had  not  alleged  in  parti, 
cular  how  long  he  had  forborne,  so  that  it  might  appear  to  the 
court  that  the  forbearance  was  for  a  convenient  time  ;  it  was 
held,  that  as  it  appeared  upon  record  how  long  the  plaintiff  had 
forborne,  that  was  as  well  as  if  he  had  particularly  expressed 
it\ 

Audit  seems  that  although  the  word  '*  hitherto"  be  omiU 
ted,  yet  if  the  plaintiff  aver  that  from  the  time  of  the  promise, 
he  did  totally  forbear  to  sue  the  defendant,  it  shall  be  intended 
that  he  forbore  to  the  time  of  the  action  ^  So,  if  the  averment 
be,  that  he  forbore  seven  months,  without  saying,  *'  hitherto," 
it  will  be  sniTicieyt,  that  being  a  reasonable  time ;  as  to  which 
however,  the  reporter  adds  a  quaere  "».  Where  the  considera- 
tion %%as,  that  the  plaintiff  would  forbear  j£ 1 00  due  from  the 
defendant's  testator,  for  twelvemonths  next  *following,  and  it 
was  averred,  that  he  did  forbear  from  the  time  of  the  promise, 
it  was  held  good,  after  verdict ;  although  it  would  have  been 
otlierwlse,  if  it  had  been  usque  twelve  months  ^. 

Where  the  declaration  stated,  that  in  consideration  the  plain- 
tiff would  give  the  defendant  a  week  then  next  foUozcing^  to 
pay  a  debt  he  owed  him,  the  defendant  promised  to  pay  it  by 
instalments,  viz.  one  moiety  within  a  week,  and  the  other  at  the 
end  of  the  week,  and  it  was  averred  that  he  did  forbear  for  (he 
space  of  a  week,  without  saying,  "  next  following  the  pro. 
mise,"  it  was  objected,  that  such  ought  to  have  been  the  form 


^  Drewe  «.  Slowlv,  1  Keb.  872.  »•  Ante  160.  •  Bamluirst  r 

<;abl)ot,  Hapdr.  5.  »  Edwards  v.  Roberts,  2  Mod.  24-  "  /tf 

»  .larknian  v.  llatton,  1  Keb.  574- 
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of  the  averment ;  but  it  was  held  to  be  unnecessary,  because  it 
should  be  intended.  It  was  also  objected  that  the  declaration 
^  as  repugnant,  in  stating  that  the  consideration  was  the  for^ 
bea  ranee /or  a  week,  and  the  promise  to  pay  within  a  we^k  j 
but  that  objection  was  also  disallowed,  because  the  week  meni* 
tioned  in  the  promise,  should  be  construed  to  be  that,  after  the 
week  alluded  to  in  stating  the  consideration^.  But^by  Leon« 
ard's  second  report  of  this  case,  the  judgment  appears  to  hava 
been  afterwards  staid.  However  in  a  subsequent  case,  where 
the  plaintiff  declared  on  a  promise,  that  if  he  would  forbear  to 
sue  the  defendant  one  week,  for  a  debt,  he  would  pay  it,  and 
alleged  that  he  did  forbear  for  one  week,  but  did  not  say,  foic 
the  week  following,  it  was  held  to  be  no  objection,  because  it 
could  not  be  otherwise  Intended^. 

♦Where  the  defen4ant  pleaded,  that  before  the  expiration  of    r*i66l 
the  time  of  forbearance,  the  plaintiff  levied  a  plaint  in  London   Aver- 
against  J.  S.  and  caused  him  to  be  arrested  for  the  debt ;  there   forbear- 
was  a  difference  of  opinion  whether  this,  being  confessed  by  the   ance,  of 
demurrer,  negatived  the  allegation  of  forbearance  in  the  decla.   ^^' 
ration.    Gawdy  and  Popham,  J.  held  it  to  be  well  enough  ;  as 
the  plaintiff  had  forebore  the  payment,  and  the  promise  was  not 
that  he  should  forbear  to  sue.  But  Fenner  and  Clench,  J.  held 
the  contrary  ;  because  it  would  be  in  vain  to  forbear  the  pay- 
ment, and  not  the  suit,  and  it  was  the  intent  of  the  contract 
that  the  party  should  not  be  molested  for  the  residue  of  the 
do?>t,  before  Michael  mas  7. 

Where  one  of  the  considerations  was  the  plaintiff's  promise,        j^ 
to  forbear  a  suit  with  which  he  was  threatened,  and  it  was  aver,   ance  of 
red  that  he  did  forbear  the  said  suit,  the  plaintiff  had  judgment ;   *^^  ^'"^^ 
notwithstanding  one  of  the  exceptions  taken  in  arrest  of  judg.    ing,  in 

ment  was,  that  the  declaration  did  not  state  where  the  plaintiff  ^^^^ 
, ,  \  court. 

would  have  sued  the  defendant,  and  it  might  have  been  in  some 

court  which  had  not  jurisdiction^. 

If  the  consideration  be.  that  the  plaintiff  would  abate  a  cer^ 

tain  sum,  part  of  a  debt,  it  should  be  shewn  how  he  abated  it ;    ^^^^  ^f 

therefore,  where  the  declaration  stisited  that  J.  S.  was  indebted   payment 

io  the  plaintiff  in  ^100,  and  that  the  promise  was  made  in  con. 

sideratioQ  that  he  would  abate  ^10  of  that  debt,  and  forbear 

*  Brown  ».  Or^nacre,  2  Leon.  112.  »  Tenancy  ^.  Browii,  Cro.  Eliz. 

272.  y  Thornton  v.  Kemp,  Cro.  Eliz.  477.  ^  Smith  v.  Smkh, 

T,Raym.203.  Et  vide  pott  171. 
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the  residue,  till  a  certain  time;  it  was  held,  upon  demurrer  *id 
the  defendant's  plea,  that  the  declaration  was  bad,  becau3<>, 
though  it  alleged  an  abatement  of  the  j^lOO,  tt  did  not  shew 
how  it  was  abated,  so  that  the  court  might  know  whether  then- 
was  a  l^ufhcient  discharged 

II.  In  alleging  performance  of  a  consideration  of  mar. 
riage,  it  iv  necessary  to  shew  when  and  where  the  marriage 
took  place.  Where  the  consideration  was,  that  the  fa. 
ther  of  the  plaintiff  would  give  the  defendant's  son  a  certain 
sum  in  marriage  with  the  plaintiff,  and  she  married  the  son,  the 
defendant  would  settle  so  much  upon  her  for  a  jointure,  and  it 
was  averred  that  on  such  day,  at  such  a  place,  the  marriage 
t6ok  place,  and  the  plaintifPs  father  did  jgire  his  daughter  the 
above  sum  in  marriage,  without  saying  that  it  was  given,  after, 
wards,  or  stating  the  time  when  he  gave  it,  it  was  moved  in  arrest 
of  judgment,  after  verdict  for  the  plaintiff  updn  non  (usumpsU^ 
that  it  appeared  to  be  uncertain  when  the  money  was  given. 
and  money  given  before,  or  at  or  after  the  marriage,  might  bo 
said  to  be  given  in  marriage,  and  therefore  the  plaintiff  ought 
to  hare  stated  the  time  when  the  money  was  given,  for  it  wa^ 
part  of  the  contract;  and  for  this  reason  the  judgment  was  ar. 
rested,  after  verdict  b.  But  if  no  place  had  been  alleged,  the 
place  being  material  only  for  venue,  there,  if  issue  had  been 
taken  upon  a  collateral  point,  the  fault  would  have  been  cured  ^ ; 
however  it  might  have  been,  if  issue  had  been  taken  on  the  very 
point  in  question  \ 

^  Where  the  consideration  was,  to  consent  to  and  not  hinder  a 
marriage,  upon  general  demurrer,  judgment  was  given  for  tho 
defendant,  because  it  was  not  shewn  in  the  declaration  where 
6r  in  what  place  the  plaintiff  consented ;  the  consideration  not 
being  merely  negative  not  to  hinder,  but  affirmative  also  to  con. 
sent  to  the  marriage «,  Btit  the  authority  of  the  two  last  case> 
seems,  at  this  day,  very  questionable. 

"Where  the  consideration  appeared  to  be,  that  the  plaintiff 
would  endeavour  to  persuade  one  J.  S.  to  mavry  one  J.  U. 
and  the  plaintiff  averred  that  he,  on  such  a  day,  and  on  divers 
other  days  and  times,  at  the  instance  and  request  of  the  defen. 

a  Id.  et  vide  Cro.  Jac.  503.  T.  Jon.  125.  Poit  17^  177.  *»  VnS^A  t- 

IMold.  2  RoL  488.         «  Id.         d  Pain  «.  CoDedge,  Id.  313.  Sid  ffidt  ame 
37,  8.  e  Chapman  v.  Fotliergill,  2  Lev.  227. 


I 


OP  iHB   ATEttMSNTS  OV  ^EAFO^MAKCfe,   tcC.  ^^5 

fXaikt',  by  all  means  m  his  power,  endeavoured  to  persuade  the 
said  J.  S.  to  marry  tlie  said  J.  R.  and  that  afteritrards,  to  wit,  on 
«  uch  a  day,  the  marriage  took  effect ;  it  was  assigned  for  error  that 
the  plaintiff  had  not  shewn  how  he  endeavoured.  Bat^ir  Thomas 
Raymond  conceived  that  the  declaration  was  good  enough  ;  be» 
ca.iise,  first,  the  court  cannot  presume  that  he  did  prevaricate, 
f€>r,  tniquum  non  est  presumendum  ;  secondly,  if  the  plaintiff 
were  to  set  forth  the  speeches  he  made  in  commendation  of  thd 
young  woman,  or  advantages  of  a  married  life,  &c.  that  would 
make  the  record  too  long,  and  perhaps  ^s  it  was  said)  the  court 
could  not  be  judges  of  it.  In  the  case  cited,  the  whole  court 
seemed  to  agree  that  the  declaration  was  good  in  principle, 
though  they  recommended  the  parties  to  have  it  new  trial,  the 
damages  being  too  greats.  Other  books  give  different  reasons 
for  the  above  determination  b. 

*  In  another  case,  where  the  consideration  was,  thatthe  plain.;    [*  1 69^ 
tifF  should  give,  his  good  will  and  furtherance  to  a  marriage,   ^j^^d 
-and  he  alleged  that  he  gave  his  good  will  and  had  furthered  the  further- 
ma  rrtage,  btit  without  shewing  particularly  how  he-  had  further.  ^^^^ 
ed  it  I  on  a  motion  in  arrest  of  judgment,  it  t^as  agreed  that 
the  averment  was  sufficient  in  an  action  on  the  case ;  because 
it  was  but  matter  of  consideration,  which  is  not  traversable; 
although  it  would  have  been  otherwise  in  case  of  the  condition 
of  a  bo^d,  or  a  covenant ;  in  which  it  most  have  been  particn^ 
larlj  shewn  how  he  had  furthered  the  marriage^.    * 

There  is  also  the  following  singular  case  in  Moore's  Re.:  Mother^ii 
ports*     The  defendant^  being  suitor  to  a  young  lady,  who  had   agi«e- 
a  lather  and  mother  alive,  promised  that  if  the  mothet  would  ^^  ^ 
agree  that  her  daughter  should  marry  him,  he  would  give  the 
mother  ^a  sum  of  money.     It  appeared  that  she  gavt)  her  con. 
sent  accordingly  ;  and  the  father  dying,  the  marriage  took  ef- 
fect with  her  consent.     In  this  case,  three  judges,  against  the 
opinion  of  Winch,  J.  held  that  the  consideration  and  perfor-i 
mance  were  sufficient  i. 

Where  the  consideration  was,  that  the  plaintiff  wonld  exones     - 
fate  the  defendant  of  his  promise  of  marriage,  and  it  was  aver,  tion  tff 

^  Ante  144»  5.        %  AgUonby  «.  Towerson^  T^  Riiym.  400.         ^  2  Sho. 
95.  S.  C.  Mo.  595.  S.  t*.  Et  ^ide  pott  182,  &c.  >  Alderton  v.  Man,  Mo. 

>95.  pi.  808.  Sed  qu%\  J  Greoley  «.  iJQther,  Mo.  9Sr.  pf,  llTBf 
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r^  tbat  she.  did  exonerate  him,  urithout  shewing  hov^  yet  u 
Appears  to  have  been  adjudged  that  the  declaration  was  good^. 
Where  the  declaration  in  assumpsit  was  upon  a  promise,  iir 
consideration  that  the  plaintiff  would  *  marry  the  defendaof, 
and  that  if  he  did  not  marry  her,  he  would  pay  for  her  weddin^^ 
clothes,  &c.  it  not  being  arerred  that  the  plaintiff  \ras  alwap 
ready,  tt  was  moved  in  arrest  of  judgment;  and  it  was  argufd 
that  the  plaintiff  must  shew  that  she  was  ready  or  offered  to 
marry,  to  which  Twisden,  J#  agreed,  on  the  aothority  of  a 
case  of  Newman  and  Becke ;.  but  Reeling,  J.  held  the  con. 
trary,  and  that  it  was  only  a  mutual  promise,  not  like  an  ah. 
solnte  contract  for  marriage,  which  must  be  averred.  Wind. 
ham,  J.  agreed  with  Twisden,  on  Ingrehara's  case,  whirh 
he  mentioned  as  an  authority,  to  shew  that  a  tender  mn$t  be 
averred,  because  the  act  to  be  done  depended  on  the  ^11  of 
the  party ;  «nd  jndgment  was  given  for  the  defendant  ^  But 
where  the  plaintiff  declared,  in  constderation  she  had  pro- 
mised  to  marry  the  defendant,  he  promised  to  marry  her  in 
a  fortnight,  and  averred  that  she  was-  always*  ready  and  of. 
fered  herself,  but  did  not  say  within  a  fortnight,  it  was 
held  to  be  well  oiough ;  because,  as  it  was  said,  it  was  not 
necessary  to  aver  that  she  offered  at  all,  it  being  sufficieDt 
tiiat  she  was  always  ready ;  and  the  husband  is  ducere  uto- 

Ifi  allying  performance  of  a  contract  of  marriage,  it  is  no^ 
necessary  to  say,  that  the  plaintiff  married  at  the  defendtnt'f 
request^  altiiough  the  consideration  be  that  the  plaintiff  would 
marry  the  cousin !>,.  oiv daughter <>  of  the  defendant,  at  his  re. 
quest. 

*III.  We  next  come  to  consider  the  cases  which  have  been  de. 
tormined  on  the  averments  of  performance  of  consideration^^, 
the  execution  of  which  consists  in  giving  and^ discharging  sccu- 
rities,  &c.  in  doing  this,  it  will  be  proper  to  take  notice,  lir&f, 
what  are  sufficient  averments  of  the  party'is  eitttring  into  a 
contract  or  obligation  ;  and  secondly,  what  are  sufficient  arer. 
ments  of  his  being  discharged  therefrom.     1.  With  respect  t^ 


^  Baker  v.  Smith,  T.  Raym.  400.  1  RoL  470.  1.  5.  Sty.  295.  210^  &  C. 
I  Kingman  v.  Grevill,  2  Keb.  283.  >nHo1cro{l  v.  I^ddnsoo,  Freeit). 

347.  n  Berisford  «.  Woodrof»  Cro.  Jac  404.  "»  Foynter  «b  JPoyn- 

ter,  Cro.  Car.  194.  Et  vide  ante  144^  5. 161. 
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Uie  former.  It  has  been  held  that  if  the  consideration  be,  that 

the  plaintiff  should  become  bail,  it  must  be  allied  before 

whom  he  became  bail,  that  it  may  appear  to  the  court  that  it 

was  taken  by  proper  authority ;  therefore  where  the  plaintiff 

declar^  that  the  defendant  had  been  arrested,  and  in  conside. 

ration  he  would  be  bail  for  him,  h^  promised,  &c.  and  aliped 

that  he  became  bail  for  him,  without  saying  before  whom,  after 

verdict,  this  matter  being  alleged  in  arrest  of  judgment,  it  was 

held  by  two  judges  to  be  sufficient  ground  for  staying  It ;  bat 

the  case  was  adjournedp.     And  yet  a  general  arerment  of  the 

renimciation  of  an  executorship,  or  relinquishment  of  adminli. 

tration,  has  been  held  good,  without  saying  before  whom  ;  al. 

though  the  party  before  whom  the  renunciation,  &c*  was  made, 

might  not  be  competent  to  receive  it.<i 

If  the  consideration  be,  that  the  plaintiff  would  produce  ^^   «  ^  • 
sufficient  bondsman  for  the  payment  of  a  certain  sum,  at  a  cer*   bonds- 
tain  time  and  place,  it  must  be  shewn  not  only  that  he  brought   roanoffcr- 
a  person  to  be  bound,  but  how  such  person  was  snf&cient,  that 
it  may  appear  to  the  court  lie  was  sufAcient,  according  to  the 
agreement;  and  it  must  also  be  shewn  that  he  actually  did,  *or     r*i72l 
offered  to,  become  bound  at  the  time  and  place  appointed  ;  for 
perhaps  although  the  party  came  to  be  bound,  yet  he,  being 
there,  refused.     Therefore  where  the  plaintiff  declared,  that  a 
coDTersation  was  had  between  him  and  the  defendant,  respect*, 
mg  tlie  sale  of  certain  wood  for  j69JQ^  to  be  paid  at  an  appoint, 
ed  timo  and  place,  and  the  consideration  of  the  promise  was 
stated  to  be  that  the  plaintiff,  at  a  certain  time  and  place, would 
brbg  a  sufficient  person  to  be  bound  to  the  defendant  for  the 
payment  of  that  sanp,  and  it  was  averred  that  the  plaintiff,  at 
the  time  and  place  appointed,  brought  one  J.  S.  a  sufficient 
man  to  be  beand  to  the  defendant  for  the  stipulated  sum  ;  after 
verdict,  a  nil  capiat  per  billam  was  entered,  because  the  plain, 
^iff  ought  to  have  shewn  how  J.  S.  was  sufficient,  and  that  he 
actually  became  bound,  or  offered  so  to  do.!" 

If  the  consideration  be,  tliat  the  defendant  should  become  Tender  of 
bound  by  bond,  with  a  sufficient  surety  for  qi  certain  sum,  it   ^".f,  . 
should  be  averred  that  he  executed  the  bond,  and  tendered  it   a  peniilt/. 
scaled  in  such  a  sum,  and  the  surety  'should  be  named,  that  the 

P  Pipe's  case,  Cro.  Eliz.  352.  Anu  166.  q  Barber  v.  Clark,  Raym. 

^00.  W.  Jon.  441.  rAUein  v.  Randall^  Yelv.  49.    Mtvide  ante  U7. 
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Cdurt  may  judge  of  the  sufUciency  of  the  security  given  or  ot 
fercd.     Therefore  where  the  declaration  stated,  that  the  plain, 
tiff  bought  of  the  defendant  a  horse  for  ^1s.  paid,  and  £\\ 
more  for  which  he  should  become  bound  with  sufhcient  sureu 
.  by  bond,  and  averred  that  afterwards  he  offered  to  becoo* 
bound  to  him  (but  did  not  say  by  his  writing  obligatory)  wi[h 
a  sufHcient  surety  for  the  payment  of  the  jf  11,  without  nam. 
ing  the  surety,  or  the  sum  in  which  he  offered  to  become 
bound  ;  after  verdict  for  the  plaintiff  on  non  assumpsit^  it  wai 
[*173]     held  that  he  could  not  have  judgment,  for  that  he  should  ^haie 
made  the  abore  arerments*.     However  in  a  subsequoit  case, 
where  the  plaintiff  declared  the  consideration  io  be,  that  be 
would  enter  into  a  bond  in  a  sufficient  penalty  to  sare  him 
harmless  against  a  certain  event,  and  averred  that  he  did  give 
him  bond  with  a  great  and  sufficient  penalty  for  that  purpose, 
and  it  was  assigned  for  error  that  the  declaration  did  not  ex- 
press in  what  penalty  the  bond  was  given,  whi«|i  ought  to  have 
been  shewn,  that  it  might  appear  tp  the  court  to  have  been  sufB* 
cient ;  the  court  held  that  although  the  declaration  would  ^oi 
have  been  good  upon  a  demurrer,  yet  being  after  verdict,  and 
'^  the  statute  of  jeofJBiile  made  at  Oxford,  they  gave  judgment  for 
the  plaintiff^     In  another  report  of  the  same  case  by  Levinz, 
it  is  stated  that  the  bond  was  to  be  with  sufiELcient  sureties ; 
and  the  court  held  that  although  it  should  have  been  shewn 
what  the  penalty  was,  and  of  what  suiiiciency  the  sureties  were, 
in  case  the  bond  had  been  for  payment  of  money,  yet  that  it 
being  to  save  harmless  against  uncertain  claims,  so  that  the 
court  could  not  judge  of  the  sufficiency,  \i  need  not  be  shewn 
in  the  declaration,  but  ought  to  be  given  in  evidence  on  the  ge. 
neral  issue  at  the  trial,,  when  the  judge  should  form  hia  opinion 
of  the  sufficiency  of  the  penalty  and  sureties*^. 
B'nd'ne  ^^  ^^^  consideration  be,  that  the  plaintiff  would  become  bound 

bfplain-  for  a  third  person,  in  such  sums  of  money,  an4  to  ^nch  persons 
^esf  olT  ^  ^^  should  desire,  it  is  sufficient  to  allege  that  he,  at  the  request 
Jk  S.  of  such  third  person,  on  such  a  day,  at  such  a  place,  became  bound 

L  i^**]  *as  surety  for  him  ;  at  all  events,  in  such  case,  it  cannot  be 
moved  in  arrest  of  judgment  that  the  declaration  does  not  suffi> 
ciently  shew  a  request  by  the  party,  for  it  shall  be  intended 
and  referred  to  the  day  and  place  when  and  where  the  plaintiff 

i  Austin  V.  Jervoise,  Hob.  69.  1  Hot.  Abr.  465. 130.  S.  C.  «  Catterel 

V.  MarsliaU,  1  Vent  99.   1  Mod.  TO.  2  Keb.  692.  6,  C.  Vitk  etiam  I  LeT. 
«r.    ufii/el02,3.  •^Uv,?97.S!.9.  •         ^ 
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t^ecame  b<mnd^.  la  the  case  cited,  it  was  holden  that  a  bond 
^o  deliver  lead  was  within  the  consideration,  and  that  it  should 
l>e  intended  to  be  delivered  to  him  to  whom  the  bond  was  made, 
t  bo  ugh  no  persoa  was  mentioned^.  And  the  promise  being  to 
indemnity  the  plaintiff  against  the  sums  for  which  he  should  be. 
come  bound,  it  was  holden  to  be  sufficient  to  shew  that  he  was 
compelled  to  pay  such  a  sum  for  the  debt  of  J.  S.  to  the  obli- 
g^ee,  without  saying  that  he  was  compelled  by  due  form  of  law, 
or  shewing  how.  These  objections  were  moved  in  arrest  of 
judgment*. 

55.  With  respect  to  the  allegation  of  performance,  in  declar-   j^ 
ing  in  assumpsit  upon  contracts  made  in  consideration  of  the  char^of 
discharge  from  any  contract  or  obligation  the  party  may  have  ^J^^^p 
entered  into,  there  is  a  distinction  to  be  observed,  between  the  after 
discharge  of  a  verbal  promise,  before  and  after  it  is  broken  ;     ^**"'' 
for  a  promise  by  parol  may,  before  the  breach,  be  discharged 
by  parol,  and  therefore  may  be  pleaded  to  be  discharged  gene- 
rallyy  ;  but  after  breach,  it  can  only  be  discharged  by  deed,  and 
therefore  ff  it  be  not  stated  to  have  been  so  discharged,  the 
declaration  will  be  bad  on  demurrer,  though  a  regular  discharge 
may  be  intended  to  have  been  given,  after  verdict*. 

*  We  have  before  seen,  that  if  the  consideration  of  the  defen-    r*l75"j 

dani'9  promise  appear  to  be  that  the  plaintiff,  at  his  request,   £xecu- 

woald  execute  to  him  a  general  release,  it  is  necessary  for  the    j*®*^  ^^^' 

plainliffto  aVer  either  a  performance  on  his  part,  or  that  he   defen- 

was  ready  to  perform  his  part  of  the  contract,  and  that  if  ho   ^^^^ 

omit  so  to  do,  whatever  intendment  might  be  made  in  his  favour 

after  .verdict,  yet  on  a  demurrer,  or  motion  in  arrest  of  judg^ 

ment,  if  it  be  suffered  to  go  by  default,  unless  the  declaration 

can  be  helped  by  construction,  the  judgment  must  be  arrested." 

If  the  consideration  be  the  delivery  of  a  statute,  bond,  or  the 

DelivciV 
like,  to  the  defendant.  It  is  proper  to  allege  a  certain  time  and   ©f  sta-     . 

pla«e,  when  and  where  it  was  delivered  to  him  ;  but  if  it  be  al-   tute,  &c 

loged  that  the  plaintiff  was  possessed  of  the  statute,  and  on  such   ^jthoiU; 

a  day  had  delivered  it  to  the  defendant,  to  inspect  and  keep   saying 

safely,  and  return  within  six  days,  in  consideration  of  which  he 

oromHed  that  If  he  did  not  deliver  it  within  that  time,  he  would 

pay  htm  a  certain  sum  on  request,  but  that  he  did  not  deliver 

r  Ante  146.  ^  Ante  95,  6.  x  Somerfall  v.  Bameby,  Cro.  Jac. 

.:8r.  y  Langdcn  v.  Stokes,  Cro.  Car.  383.  *  Pridcaux  v.  Haw- 

lins,  T.  Jon.  125.    Et  wde  ante  167.  Cro.  Jac.  503.  Cro.  Car.  19.  T.  ttaVTi), 
4^)0.  ColUns  V.  Gibbs,  2  Bur.  899.  Ante  15%  &c. 
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it  Within  the  said  six  days,  such  a  declaration  seems  to  tefiufi. 
cient^. 
;^**  If  the  consideration  of  a  promise  be,  tliat  the  plaintiff  woahl 

cTreleue    ^^  ^^^  deliver  a  release  to  J.  S.  it  is  not  snfiieitiit  to  aver 
to  J.  S.       that  he  had  made  the  release,  and,  by  the  appoinimeat  of  ihp 
defendant^  delivered  it  to  the  use  of  J.  S.  althoi^h  it  is  otiier. 
wise,  if  it  be  averred  to  have  been  by  the  appointment  of  J.  S. 
himself^:. 
f*176l         *  But  where  the  consideration  was,  that  the  plaintiff  would 
Delivery      ^^  ^^^  deliver  a  general  acquittance  to  the  use  of  one  T.  K 
tq  the  use    and  the  plaintiff  averred  that  he  sealed  and  delivered  snch  ai 
acquittance  to  E.  S.  to  the  use  of  the  said  T.  E.  after  Terdict,  it 
was  moved  in  arrest  of  judgment,  that  the  consideratioti  vra^ 
not  sufficiently  alleged  to  be  performed,  first,  because  no  speei. 
iic  release  was  shewn,  whereby  it  might  appear  to  the  covri 
whether  it  was  sufficient ;  and  ^dly,  because  it  was  allied  to 
be  delivered  to  E.  S.  to  the  use  of  the  said  T.  E.  the  former  of 
whom  was  a  stranger,  and  perhaps  would  not,  nor  could  deli. 
Ter  it  to  T.  E.  and  it  was  the  intent  of  the  contract  to  hare  it 
delivered  to  the  party  himself,  or  to  the  defendant  who  made 
the  promise  ;  for  the  above  reasons,  Crolce,  J.  held  the  decla- 
ration not  good  :  but  the  Lord  Hobart,  Ilarrey,  and  Yelver. 
ton,  J.  conceived  it  to  be  well  enough,  for  the  stipulatioii  bein^ 
general  ^^  to  seal  and  deliver  a  general  acquittatnce  to  the  use 
of  T.  E.''  it  was  sufficient  to  arer  that  such  an  acquittance  was 
given,  without  alleging  it  to  have  been  delivered  accerdii^  to 
the  words  of  the  consideration^! ;,  especially  after  verdict^  upon 
the  plea  of  non  assumpsit^  which  denies  the  promise,  but  not 
the  performance  of  the  consideration.     However,  Lord  Hobarl 
said,  that  if  the  defendant  had  demurred,  for  not  shewing  the 
acquittance,  it  might,  perhaps,  have  been  otherwise.* 
If  the  consideration  be  that  the  plaintiff  wonld  reiiaqiash,  or 
quish-        promised  to  relinquish^,  a  rent,  it  should  be  shewn  bow  he  re. 
meiit  of      linquished  it ;  for  a  verbal  ^discharge  would  not  be  soiiicient ; 
r*177l     therefore  where  the  plaintiff  averred  generally,  that  he  had  re- 
linquished  the  rent,  and  that  he  did  not  claim  it,  the  declaration 
was  held  bad,  on  a  motion  in  arrest  of  judgment,  because  the 
plaintiff  had  not  shewn  how  he  relinquished  the  rents. 

h  Preston  v,  TooUy,  Cro.  Eliz.  745.  «  Tanfield  v.  Green,  Nov,  \^ 

*  Sed  vl  /e  Yclv.  87  tSTAnte  174,  5.  «  Farrer  «.  Bngtish,  Cro.  Cu.  U 

*■  Sed  'cide  ante  122.  %  Gregory  v.  NevUl»  Cro.  Eliz.  292. 
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In  Jeclaring  upon  a  consideration,  that  the  plaintiff  would 
discharge  the  defendant  from  arrest,  it  seems  suflicient  to  say     ^l^l^^ 
that  he  discharged  him,  generally,  without  saying^how,  for  it  from  «r. 
may  be  by  agreement  without  deed ;  and  in  such  case,  although  '^^ 
it  appears  Uukt  the  arrest  was  made  by  two,  and  the  warrant 
was  directed  to  ^^  four  persons^and  each  of  them,"  yet  the  de- 
claration is  good,  as  it  might  be  executed  by  all,  or  any  one  or 
more  of  them^. 

But  where  the  plaintiff  declared  on  a  promise,  to  discharge 
him  from  all  suits  of  J.  S,  in  consideration  that  he  would  relin-  suits. 
quish  a  certain  action,  and  alleged  that  he  did  relinquish  it,  it 
was  assigned  for  error  that  there  did  not  appear  to  be  any  con- 
sideration, as  he  might  relinquish  the  suit  at  one  time,  and  after- 
wards begin  it  again,  and  therefore  he  ought  to  hate  stated  the 
cxHistdeitf  tion  and  performance  to  be  his  releasing  the  defendant 
from  the  anit,  and  to  have  averred  that  the  cause  of  it  was  ac- 
tionable ;  and  not  having  done  so,  for  these  reasons,  the  judg- 
ment was  reversed,  on  errors  But  the  necessity  of  the  latter 
averment  seems  very  doubtful  J. 

*IV.  It  is  next  to  be  considered  what  averments  of  perfor.     [*178]f 
nance  have  been  deemed  necessary  and  sufficient,  of  considera.  ^em^^^ 
tions  which  consist  of  other  services  or  benefits  than  the  enter-  ing  other 
ing  into  or  discharge  from  securities;  in  doing  which,  we  shall   ^^|^(1 
first,  notice  the  cases  of  allegations  of  the  actual  performance   ation  of 
of  the  acts  which  constitute  the  consideration ;  and  secondly,    g^^^^ 
those  of  the  pluntiff's  endeavour  to  perform  them,  there  being 
numerous  cases^in  the  books  on  both  these  points.  Many  cases 
which  mighft  properly  come  under  the  first  of  the  above  divisions 
lutve  been  already  considered,  in  noticing  averments  of  perfor. 
mance  of  contracts  of  forbearance,  and  marriage,  &c>  and  per. 
haps,  some  of  the  cases  which  will  be  presently  noticed  might, 
with  propriety,  have  been  classed  under  one  of  those  heads ;  and 
i&any  of  tho'cases  may  be  and  are  properly  considered  under 
more  than  one  head«-^l.  With  respect  to  the  first  of  the  above 
<^nslderations,  it  has  been  already  observed,  that  general  aver- 
iiients  of  the  plaintiff's  having  renounced  an  executorship,  or 
of  his  having  relinquisfaed  administration  have  been  held  good, 
without  shewing  how  or  before  whopo,  although  it  has  been  hol- 
^en  that  a  general  averment  of  the  relinquishment  of  a  rent  is* 


^  Kbig  «.  Hobba,  Cro.  E3^z.  914.  *  Ross  «.  Moss»  Cro.  Eliz.  560. 
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[*18()] 


bad^  Bui  it  should  be  observed  that  in  the  first  of  the  aborr- 
rases  ^,  it  docs  not  appear  whether  the  question  arose  od  a  dp. 
murrcr  or  a((er  verdict,  and  such  general  averments  might  bf 
good  in  the  latter,  though  not  in  the  former  case^.  And  as  U' 
the  second  of  the  cases  referred  to%  the  only  point  there  cor. 
sidered  appears  to  have  been,  haw  far  it  was  necessary  to  alk$;f 
that  the  relinquishment  of  the  admiliistration  was  at  the  ^plaiiu 
tiff's  instance  P.  It  would  therefore  certainly  be  prud^it^  ir 
cases  of  this  nature,  to  allege  not  only  when  and  where,  but 
how  and  before  whom,  the  executorship  or  administration  wa> 
renounced  or  relinquished^  that  the  court  may  judge  as  to  tht- 
sufiiciency  and  formality  of  the  act. 

Where  the  declaration  stated,  that  the.plaintiff  and  defendant 
were  executors  to  J,  S.  and  in  consideration  that  the  piaintifi 
would  shew  the  defendant  an  account,  concerning  the  testator'^ 
estate,  he  promised  to  pay  him  a  sum  of  money ;  and  it  was 
averred  that  he  did  ^^  shew  a  certain  account"  to  the  defendant, 
it  H^as  held  sufficienty  without  saying  that  lie  shevred  him  '^  the 
account  aforesaid  9." 

It  is  said  in  Dalison'i  Reports,  that  if  I  pr6mise  a  man  20f . 
if  he  will  go  to  York  upon  my  business,  in  an  action  upon  the 
case  upon  such  promise,  he  must  surmise  the  performance  of 
his  part  of  the  contract  >*.  So,  if  the  consideration  be  that  he 
will  serve  me  for  a  year,  you  must  aver  that  service  performed  *. 
There  is  a  case  in  Yclverton,  where  the  plaintiff  declared  upon 
a  promise  to  pay  him  j^40  before  the  c6mmencement  of  his 
next  journey  to  London,  and  averred  that  on  ^uch  a  day  he  be. 
gan  his  journey  to  that  city,  but  did  not  say  his  next  journey ; 
after  verdict,  on  noti  assumpsit^  it  was  held,  on  a  motion  in  ar- 
rest of  judgment,  that  the  declaration  was  bad  on  that  account, 
and  that  the  plaintiff  was  bound  to  shew  when  he  began  hi;  fir^1 
journey ;  as  the  payment  was  to  be  made  *on  the  commencement 
of  that  journey,  and  not  when  the  second  or  third  was  under, 
taken  ^.  However,  in  a  subsequent  case,  Ilolt,  C.  J.  is  report, 
ed  to  have  said  that  the  above  determination  was  against  all  rea. 
son ;  for  if  the  journey  mentioned  by  the  plaintiff  was  intended 
to  be  the  first  he  made  next  after  the  promise,  then  it  must  be 

I  Ante  171.  n»T-  ^Rzym.  400.  »  Ante  174.  <>  W.  Jon.  441. 

f  Ante  146.  1  Smith  v,  Smitli,  T.  Raym.  203.  '  l>als.  94.^.  17. 

"  nob.  106.  1  Saund.  264,  &c.  it  1,  3.  '  Bock  v.  Rock,  Ydr.  175. 

ero.  Jac.  245.  8.  C. 
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»nfessed  the  action  was  well  brought;  and  if  it  were  not  the 
rst,  there  must  ha?e  been  a  journey  before,  in  which  case  also 
.♦.^re  could  be  no  objection  to  the  action".  If  the  considera- 
.»n  be,  that  the  plaintiff  would  build  a  house  for  so  much^  the 
laintiff  must  aT«p  that  he  built  the  house^  or  was  hindered  by 
lo  defendant  from  building  it ;  though  a  general  averment  of 
('rformance  of,  or  readiness  and  offer  to  perform  the  agreement 
{I  the  plaintiff's  part,  will,  in  this,  as  in  most  other  cases,  be 
ood,  except  upon  a  demurrer^. 

If  the  consideration  be  that  the  plaintiff  would  defend  a  suit, 

t  >eem8  to  be  a  sufficient  averment  of  performance  that  he  plead-   q£  ^^^ 

d  the  general  issue,  which  was  found  for  him ;  at  all  events,  if 

10  defendant  in  the  present  action  pleads  that  the  present  p\ain. 

:tr  did  not  defend  the  suit,  which  is  also  found  for  the  latter. 

'he  case  however  in  which  this  question  arose  being  intricate, 

jul  reported  differently  in  different  books,  it  may  be  proper  to 

uter  more  minutely  into  it.    The  plaintiff  declared  in  assump- 

\t  that  there  was  a  controversy  concerning  the  right  of  common 

in  a  certain  close  inclosed  by  one  P.  who  brought  an  action  of 

m 

Trespass  *against  H.  one  of  several  tenants  claiming  a  right  of   r*i81'] 
common^  for  entering  the  close;  and  in  consideration  that  the 
.laintiff  would  defend  the  suit,  in  maintenance  of  the  title  to 
I  he  common,  the  defendant  promised,  &c.  averring  that  he  plead- 
ed not  guilty  to  the  action  of  trespass,  which  was  found  for  him. 
The  present  defendant  pleaded  that  the  present  plaintiff  did  not 
t'.i  fend  that  suit  in  maintenance  of  the  common,  which  was  found 
a^inst  him.     It  was  then  moved  in  arrest  of  judgment,  that  he 
<»vi;^ht  to  have  pleaded  so  as  to  bring  the  title  to  the  common  in 
question,  and  that  pleading  not  guilty  was  a  disclaimer  of  the 
li^ht.     The  court  at  first,  were  of  that  opinion  ;  but  the  cjiso 
Has  adjourned'^.     Afterwards  it  appears  that  the  court  gave 
judgment  for  the  plaintiff;  and  although  Richardson,  C.  J.  at 
first  doubted  the  plaintiff's  right  to  recover,  he  now  fully  con- 
I'urred  in  opinion  with  the  rest  of  the  court,  in  holding  that  the 
plaintiff  had  sufficiently  averred  performance  of  the  considcra- 
tion,4he  words  of  it  being  particular,  that  he  should  maintain 
the  title  agaittst  P.  and  it  appearing  that  the  promise  was  after 
the  action  of  trespass  was  brought,  and  the  then  defendant  did 

»'7  Mod.  145.  2  Ld.  Raym.  839.   See  also  Cro.  Eli«.  132.        ▼  1  Saiind. 
1)0.  Ante  142,  3-  ^Humbleton  v.  Buck,  Hot.  4. 
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obtain  a 
pardon, 
ike. 


[*183] 


not  prescribe  to  himself  what  he  should  piRd,  but  only  bojr 
himself  to  defend  the  suit.  P.  not  being  the  owner  of  the  fe-^i.. 
but  the  king,  he  could  not  plead  better  than  not  gnilty^  unLr  ■ 
which  liberum  tenemcnlum  in  the  king  might  be  given  in  cv. 
dencc^;  but  a  special  justification  of  the  common  would  ha 
admitted  P.  to  have  been  the  owner  of  the  soil ;  besides,  the 
ry  had  expressly  found  that  the  present  plaintiff  *def<^ded  i* 
former  suit  in  maintenance  of  the  title  to  the  common.  Judg- 
ment was  accordingly  entered  for  the  plaintilfT. 

If  the  consideration  be,  that  the  plaintiff  would  acknov- 
lodge  satisfaction  of  a  judgment  recovered  by  J,  S.  in  an  acti*:' 
wherein  the  plaintiff  was  his  attorney,  it  is  not  sufficient  to  a'. 
lege  that  the  plaintiff  afterwards  as  (Utorney  to  J.  S.  ackiio«. 
lodged  satisfaction  ;  for  after  the  recovery,  the  warrant  is  de- 
termined, and  the  attorney  has  no  power  to  acknowledge  satis- 
faction without  receiving  the  money  ;  nor  shall  the  consent  \ ' 
f he  client  be  intended,  unless  shewn*.  Besides,  the  warrai.» 
of  attorney  might  be  revoked  before  satisfaction  was  ackno^. 
lodged  a. 

%  Next,  as  to  averring  performance  where  the  consideratior 
is  that  the  plaintiff  would  labour,  or  endeavour  to  do  any  par. 
ticular  acts  or  services  ;  with  respect  to  which,  it  may  be  s«n 
from  a  previous  page^,  that  where  the  consideration  is,  his  en- 
deavour to  persuade  a  third  person  to  do  any  particular  ait. 
and  it  is  averred,  generally,  that  the  plaintiff  did  endeavour  to 
do  so,  it  must  be  intended  that  his  endeavours  were  sincere,  ant' 
calculated  to  persuade,  as  it  cannot  be  presumed  that  he  pre^a. 
ricated  ;  and  that  where  it  would  make  the  record  long  and  pn^. 
li.x  to  enumerate  the  mean^  of  persuasion  used,  orthecoart 
could  not  be  judges  of  them,  if  set  out,  those  are  sufficient  rea. 
sons  for  allowing  a  general  averment;  as,  where  the  consider.^, 
tion  was  that  the  plaintiff  should  endeavour  by  all^means  which 
he  could  use,  to  persuade  a  third  person  to  marry,  or  the* likes 
Another  report  of  the  case  cited  states,  the  question  to  ba^«' 
been  made  as  to  the  sufficiency  of  the  averment,  that  the  plaiotiii 
used  all  means  which  he  could,  on  account  of  the  suppo^  un. 
certainty  of  what  means  he  could  use;  but  because  he  had  laid 


'^  8  D.  &  E.  403. 
Dodderidg€  contra  qu  ? 
*c  T.  KajTU.  400. 


J  Hut  89.  litt  38.  S.  C.  «  Semb,  prr  Coke 

»  Pa>-ne  v.  Chute,  1  Uol.  Rep.  365.      b  Jime  le^ 
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ft  pariicuiar  act  of  persuasion^  it  was  held  good,  being  after 
\rrdict**.  Where  the  consideration  is  merely  that  the  plaintiff 
hall  endeavour  to  obtain  a  pardon,  or  the  like,  and  it  is  gene. 
I  ally  alleged  that  he  did  endeavour,  and  then,  under  a  videlicet, 
icrtain  acts  are  stated  to  have  been  done  in  endeavouring  to  ob. 
»:iin  the  desired  object,  it  seems  that  it  will  not  be  material,  af. 
t<*r  verdict,  though  the  particular  means  stated  do  not  appear 
to  have  been  calculated  to  obtain  that  end,  and  that  it  is  suili. 

*  'cnt  to  specify  any  act  at  the  plaintilV's  charge  to  obtain  it; 

-  herefore,  where  the  declaration  stated  that  the  defendant  had 

♦  ommitted  a  felony,   and  the  plaintiff  at  his  request,  did,  by 

all  the  means  be  could,  on  many  days,  use  his  endeavours  to 

nbtain  the  King's  pardon  for  the  felony,  viz.  in  journeying  at 

lii^  own  expense  from  L.  to  R.  when  the  king  was  there,  &c. 

to  obtain  the  pardon ;  and  in  consideration  ^f  the  premises, 

die  defendant  promised,   kc.  after  verdict  for  the  plaintiff  on 

non  assumpsit  J  the  chief  objection  in  arrest  of  judgment  was, 

fhat  the  declaration  was  bad,  because  it  did  not  appear  the 

plaintiff  had  done  any  thing  towards  obtaining  the  pardon,  and 

of  that  opinion  was  Warburton,  J. ;  but  Lord  Ilobart  and  the 

two  other  judges  were  of  a  contrary  opinion,  and  the  plaintiff 

accordingly  had  judgment.  It  was  held  to  be  clear  that,  in  such 

(a<^e,  upon  the  issue  of  non  assumpsit^  it  must  be  proved  by  the 

plaintiff  that  the  defendant  had  *committed  the  felony,  and  re-     r#  {f^4^ 

quested  the  plaiutifTs  endeavour  to  procure  the  pardon  ;  that 

thereupon  the  plaintiff  did  endeavour  to  do  so,  and  the  defen. 

liant  promised  as  stated  in  the  declaration ;  and  the  issue  being 

found  for  the  plaintiff  was  conclusive  that  he  did  endeavour 

according  to  the  request*.    It  was  also  held  that  the  substance 

of  the  averment,  being  general,  answers  to  the  request  stated, 

and  the  special  mention  of  particular  endeavours  is  merely  to 

inform  the  court;  and  therefore  upon  the  trial,  although  the 

plaintiff  might  not  have  been  able  to  prove  any  journeying  as 

stated,  any  other  effectual  endeavour,  according  to  the  rociurst, 

Nvould  have  done  ;  for  if  the  defendant  instead  of  denying  the 

promise  had  traversed  the  endeavour,  he  must  have  traversed 

it  generally,  and  not  the  particular  instances  laid.     It  was  in- 

ilecd  admitted  that  particulars  ought  to  be  stated  to  the  court, 

•i'lA  those  sufik'icut,  though  they  were  not  actually  done,  and 

«I  2  fcho.  95.  S.  C.  *"  Ante  144.  153. 
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rf  they  appear  to  be  insaf&cient,  it  miglit  be  cause  of  demnrrpr : 
yet  being  matter  of  form  merely,  and  the  substance  only  bebi3 
in  issue,  it  is  cured  by  the  verdict.  But  the  three  judges  held 
that  the  special  part  of  the  averment  in  this  particular  case  wa- 
well  enough  ;  for  the  plaintiff  appeared  to  have  endeavoured  to 
obtain  the  pardon  according  to  the  request,  and  suppostRg  )» 
or  the  defendant  had  died  before  he  could  have  obtained  th 
pardon,  or  another  person  had  obtained  it  before  him,  or  th^ 
like,  yet  he  would  have  performed  his  promise f. 
To  cure  ^^  averring  performance  of  an  endeavour  to  do  an  act,  ii  i- 

a  disease,  necessary  to  state  when  and  where  the  endeavour  leras  made*. 
[*185]  and  if  those  circumstances  are  not  *aHeged,  and  the  endeavoBr 
is  traversed,  or  issue  joined  npon  it,  it  seems  that  even  afrn 
verdict,  the  court  would  formerly  have  arrested  the  judgment- 
Therefore  where  the  plaintiff  declared,  on  a  consfderation  tbai 
he  would  endeavour  to  cure  the  defendant  of  a  certain  disease, 
and  alleged  that  he  did  endeavour  to  cure  him,  without  alleg- 
ing the  place  where  he  endeavoured  ;  upon  a  traverse  of  tbf 
endeavour,  and  issue  joined  upon  it  and  found  for  the  piainti^, 
the  judgment  was  arrested  K  Bat  it  should  seem  that  if  issiK 
had  been  taken  upon  a  collateral  point,  the  defect  in  the  deck- 
ration  would  have  been  aided*.  And  at  this  day,  much  of  the 
strictness  which  was  formerly  observed  in  cases  of  (his  nature, 
is  now  rejected,  by  the  good  sense  and  liberal  views  of  our  latf 
and  present  judgesi. 


Aver-  I'he  cases  on  the  mods  of  alleging  performance  of  considen- 

mentsof    tions,  &c.  respecting  personal  property,  may  be  divided  ac- 

mancc  of    cording  to  the  different  sorts  of  personal  property,  as  live  antl 

considc-     dead  cliattcls,  nioney  and  stock  :     there  being  several  cases  in 

rations         !_,,,*  - 

respect-      *"®  books  on  allegations  of  performance  of  consideratious  re- 

ing"pepso-   specting  each  of  these  sorts  of  personal  property,  and  the  cir. 

perty,         cumstances  attending    each  being  peculiar  to   itself.      ^^'*^ 

bow  con-    respect  to  the  allegation  of  performance  by  the  delivery  of  cai. 

tie  or  goods,  on  which  the  greatest  number  of  cases  occur,  i' 

<  Lampleigh  ©.  Brathw.iitc,  Hob.  105.  Mo.  866.  pi.  1197.  I  BrownL  7 
S.  C.  K  Sed  vide  ante  152,  &c.  »'  Paine  iv  CoUedge,  2  Boi  31- 

Godb.  412.  pi.  490.  S.  C  '2  Rol.  488.  Jnte  157.  J  3  H,  B.  161. 

2.  10  East,  365. 


OF  fn   ATVBMEKT&  OF  PERFOBMANCB^   &C.  Ji^ 

will  be  proper  to  considef,  first,  the  general  necessity  of  arer-- 
riDg  a  delivery,  and  the  time  add  place  of  it ;  secondly^  the 
qnantity,  identity,  or  description  of  ♦the  goods,  &c.  delirered ;  r*l86] 
and  thirdly,  the  person  to  whom  they  are  deliyered;  After 
thus  considering  the  performance  of  considerations  respecting 
personal  property,  the  performance  of  those  respecting  real 
property  will  be  considered  in  this  chapter. 

J.  Wherever  the  delivery  of  cattle  or  goods  is  the  substance   _ 

JO  Contracts 

and  ground  of  the  action,  the  delivery  of  them  must  be  ex.   rcspect- 
prcssly  averred  in  the  declaration ;  therefore,  where  the  plain.   '"^/^^  , 
tiff  declared  that  in  consideration  he  would  deliver  the  defen-   chattels. 
dant's  cattle  out  of  pound,  he  promised  to  pay  him  or  save  Where 
him  harmless,  &c.  although  the  plaintiff  averred  that  for  the  de-   of  cattle, 
livery  thereof  an  action  was  brought,   and  a  recovery  had   Scc.niust 
against  him,  it  was  held  that  because  he  had  not  averred  in  his  red. 
declaration  that  he  had  delivered  the  cattle,  he  should  Hoi  have 
judgment,  even  after  verdict ;  because  the  delivery  of  the  cattle 
was  a  substantial  ground  of  the  action^. 

In  declaring  upon  agreements  of  sale  or  exchange,  the  plain, 
tiff, where  be  is  the  vendor  or  owner  of  the  goods,  should,  in  ge-  need  not. 
neral,  aver  that  he  had  delivered  or  offered  to  deliver  them  to  the 
plaintiff ;  but  this  is  not  necessary  where  it  appears,  by  the 
payment  of  earnest  or  part  of  the  price,  that  the  property  is  al- 
ready in  the  defendant.  Therefore  where  the  plaintiff  declared 
on  an  agreement  to  exchange  horses,  and  after  stating  mutual 
promises,  alleged  that  the  defendant  paid  the  plaintiff  a  half, 
penny  in  earnest  of  the  bargain,  it  was  held  unnecessary  to 
aver  that  he  had  delivered  or  offered  *to  deliver  his  horse  ;  the  [*187] 
payment  of  the  halfpenny  vesting  the  property  of  it  in  the  de- 
fendant*. 

Where  the  delivery  of  goods,  &c.  is  the  substance  or  ground  ^pj^^  ^^ 
of  the  action,  it  is  necessary  io  shew  a  time  and  place,  when  place  of 
and  where  they  were  delivered ;  and  it  seems  that  the  court 
would  formerly,  in  such  case,  have  arrested  the  judgment  for 
an  omission  to  state  them,  (though,  if  not  the  substance  of  the 
action,  the  fault  would  have  been  cured  by  a  verdict),  at  all 
events,  if  the  time  or  place  was  parcel  of  the  contract "«.  And 
whatever  might  be  the  case  after  verdict,  it  is  clear  that  the 

I-  Well  v.  Thomp.son,  2  Sho.  329.  Skin.  41.  S.  C.  »  T^ach  r.  Owen, 

5  D.  &  E,  409.  '"2  Bol.  312^  488. 
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Delivery 
of  all 
com  in 
bam. 

[*188] 


All  iron 

raadein 

furnace, 

at  the 

I'ateofso 

much 

Der  ton. 


Of  all 
goods 
plaintiff 
can  pro- 
cure. ' 


want  of  a  time  or  venue,  in  alleging  the  delivery,  was  cause  of 
demurrer ;  the  performance  of  every  executory  consideration 
being  traversable".  But  where  the  delivery  is  only  inducement 
to  the  promise,  there  it  need  not  be  so  precisely  averred,  it 
being  sufficient  to  allege  the  delivery  generally,  without  shev- 
ing  when  or  where  it  was ;  as,  where  the  plaintiff  in  his  decla- 
ration stated,  by  way  of  inducement,  that  he  was  possessed  of 
certain  goods  in  London,  which  he  was  to  deliver  to  the  defen- 
dant on  board  a  ship,  and  that  he  did  deliver  them,  it  was  held 
sufficient,  without  shewing  when  or  where  the  delivery  was,  be- 
cause it  was  only  stated  as  inducement®;  but  otherwise,  the 
delivery  must  have  been  stated  with  a  proper  time  and  placed. 

If  the  consideration  be  the  delivery  of  all  the  corn  in  such  a 
barn  or  the  like<i,  it  is  not  sufficient  to  say  that  the  plaintiH 
delivered  all  the  corn  in  the  barn,  &c.  without  *expressly  aver- 
ring that  there  was  any,  and  what  quantity  of  corn  there,  there- 
fore the  declaration  would,  in  such  case,  be  bad  upon  demur- 
rer ;  but  it  seems  that  such  a  declaration  would  be  aided  after 
verdict  on  non  assumpsit  by  the  statute  of  jeofaile,  it  being  suf- 
ficient in  substance ;  for  the  plea  of  non  assumpsit  admits  that 
there  was  corn  in  the  barn,  which  is  affirmed  by  the  verdict ^ 

Where  the  declaration  stated  an  agreement  that  the  defendant 
should  have  all  the  iron  made  in  such  a  furnace,  at  a  certain 
rate  per  ton^  and  that  the  defendant  had  had  so  many  tons  and 
pounds  of  iron,  amounting  to  so  much  ;  after  a  collateral  issue 
found  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  on 
account  of  a  supposed  defect  in  the  allegation  of  performance 
But  th6  court  sustained  the  declaration ;  upon  the  ground  that 
the  consideration  consisted  in  the  mutuality  of  the  agreement, 
and  its  being  to  pay  according  to  the  rate  of  so  much  per  ton ; 
so  that  it  extended  to  any  number  of  tons  or  less  quantities'. 

Where  the  consideration  is  to  deliver  all  such  goods  as  the 
plaintiff  can  procure,  it  should  in  general  be  averred,  not  only 
that  such  and  such  quantities  were  delivered,  but  that  they  were 
all  the  plaintiff  could  procure ;  but  it  is  otherwise  after  ver- 
dict, where  the  goods  are  honaperitura^  and  are  not  ail  intend- 
ed  to  be  delivered  at  the  same  time :  for  where  the  declaration 


»»  Sexton  V.  Miles,  1  Salk.  22.  1  Sho.  50.  S.  C.  <>  Per  Jones,  J.  Godb. 
404.  Cro.  Eliz.  r4,  5.  Ante  38.  P  Cro.  Jac.  583.  Ante  149.  «i  Antco') 
^'  Wliite's  case,  1  Rol.  Hep,  382.         »  Cctte^worth  v.  Campion,  YcIt.  l^' 
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stated,  that  in  consideration  the  plaintiff  would  buy  for  the  de- 
foiidaat  as  large  a  quantity  of  prunes  as  he  could,  and  bring 
them  to  a  certain  wharf,  the  defendant  would  *pay  him  at  a  cer-     [*189]) 
tain  rate  for  prunes,  and  another  rate  for  damsons ;  and  it  was 
averred  that  he  brought  such  and  such  quantities  of  each  to  the 
>>harf,  ready  to  be  delivered  to  the  defendant,  and  tendered 
them,  but  was  refused  acceptance ;  to  which  declaration  non 
assumpsit  was  pleaded ;  it^was  assigned  for  error  that  the  plain, 
tiif  had  not  arerred  that  he  brought  all  the  prunes  he  had,  or 
could  have  brought.     But  it  was  held  that  averment  was  not 
necessary,  for  fruit  are  bona  periturUy  and  it  was  not  the  in- 
tent of  the  contract  that  Be  should  wait  until  he  had  got  toge- 
tl^er  all  he  could  bring ;  besides,  if  he  had  not  brought  all  he 
had  or  might  have  bought,  as  if  he  had  bought  any  for  others, 
that  might  have  been  insisted  on  at  the  trial  K 

If  the  promise  be  to  deliver  to  the  plaintiff  certain  goods  to   Goods  to 
he  chosen  by  him,  he  must  shew  that  he  had  made  his  choice,   be  chosen 
^hich  18  quasi  a  condition  precedent ;  therefore  where  the  plain.   ^, 
tiff  declared  that  the  defendant  was  possessed  of  17  tod  of  wool, 
and  that  a  conversation  was  had  between  them  about  t^  sale 
of  15  of  the  17  tod,  to  be  chosen  by  the  plaintiff,  and  the  defen- 
dant promised  to  deliver  to  him  the  aforesaid  15  tod,  but  had 
not  done  so ;  after  verdict  for  the  plaintiff,  on  non  assumpsit^ 
it  was  held,  on  a  motion  in  arrest  of  judgment,  that  the  decla. 
ration  was  not  good,  because  the  plaintiff  had  not  shewn  that 
ho  had  made  his  election  of  15  tod  out  of  the  17,  which  he  was 
bound  to  do,  before  the  defendant  could  be  called  upon  to  de- 
livct  any  part  of  it ;  it  being  as  it  were  a  condition  precedent 
to  the  performance  of  bis  promise".     The  above  construction 
is  much  strengthened  by  the  use  of  *the  word  "  aforesaid,"     [*190] 
^vhich  can  be  referred  to  nothing  but  the  conversation,  which 
clearly  shews  that  the  delivery  of  the  wool  was  to  depend  upon 
the  defendant's  election,  and  that  there  was  no  default  in  him. 
Bat  it  seems  that  if  the  plaintiff  had  shewn  that  the  defendant 
had  sold  any  part  of  the  17  tod,  or  prevented  the  plaintiff  from 
seeing  it,   so  as  to  render  it  nugatory  or  impossible  for  him  to 
make  his  election,  that  would  have  dispensed  with  his  making 
it,  and  been  a  default  in  the  defendant,  which  would  have 

*  8chrimshaw.«.  Westley,  6  Mod.  302.  Ante  184.  «  Bajiwy  ». 

Alexander,  Ydv.  76. 
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amounted  to  a  breach  of  his  promise^.  And  it  seems  to  h^Te 
been  considered  in  the  aboTe  case,  that  if  the  plaintiff,  after 
stating  the  conversation,  had  declared  on  an  absolute  promise 
to  deliver  1 5  tod,  generally,  without  referring  to  the  coaTersa- 
tion  by  the  word  ^^  aforesaid,"  and  the  promise  had  beeu 
found  by  the  yerdict,  *the  plaintiff  would  have  been  entitled 
to  judgment;  for  the  promise  might  be  absolute,  thoogh  thr 
colloquium  was  conditional^. 
Goods  ^^  ^^^  consideration  be  thatthe  plaintiOTwill  deliver  to  a  third 

which  a      person,  such  wares  as  he  should  desire,  it  is  sufiicient  to  aver 
should        ^^*  ^®  ^*^  delivered  certain  wares  to  such  person,  which  hf 
order.        accepted,  without  expressly  averring  that  he  desired  those  par- 
ticular  goods  ;  for  although  unless  he  did  desire  them,  the  ac. 
tion  would  not  be  maintainable,  yet  the  acceptance  of  the 
wares  is  a  stronger  indication  of  his  desire  for  them  than  a  Ter- 
bal  one  ;  and  it  is  not  necessary  to  affirm  a  performance  in  the 
very  words  of  the  consideration,  but  only  the  substance  of  it : 
at  all  events,  on  a  motion  in  arrest  of  judgmenf^. 
r*1911        *^^  *^®  consideration,  or  the  promise  and  breach,  beconfiaed 
Goods  of    to  thetdelivery  of  goods  of  a  particular  weight  or  description, 
particular    |^  ^^gj  ^e  averred  that  the  goods  in  question  are  of  the  8iin« 
descrip.      weight  and  description  as  contracted  for  ;  therefore  where  the 
tion.  plaintiff  declared,  that  in  consideration  he  had  promised  the  de- 

fendant  that  if  certain  gum,  then  upon  the  sea,  and  which  wa& 
to  be  in  London  in  May,  did  not  exceed  twenty  hundred  weigbU 
he  would  pay  him  for  it  so  much,  the  defendant  promised  to  de- 
liver to  him  the  same  gum  when  it  should  come  to  London,  and 
that  it  should  be  good  and  merchantable ;  and  it  was  arerre^'tbat 
the  defendant  delivered  so  many  bags  of  gum,  containing  eighteen 
liundred  weight,  and  it  was,  (as  it  seems,)  assigned  for  breach 
that  the  gum  delivered  was  unmerchantable  ;  upon  a  writ  of 
error,  it  was  held  that  the  declaration  was  bad,  because  it  was 
not  averred  that  the  parcel  of  gum  which  was  delivered  was  the 
same  as  that  which  was  upon  the  sea,  or  that  it  came  to  the  port 
of  London,  nor  that  the  quantity  upon  the  sea  did  not  exceed 
twenty  hundred  weight ;  for  if  tlie  parcel  delivered  did  not  fall 
within  the  above  description,  it  was  not  within  the  promise, 
and  it  was  the  plaintiff's  folly  to  accept  of  it,  and  althoogh  it 

^  Li.  per  Popham,  C.  J»        ^'  //.         ^  Johnson  v.  Abingdon,  St}-.  16J- 
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"srere  unmerchantable,  that  Dcas  not  material,  there  being  no 
promise  or  warrantjr  respecting  the  quality  of  that  gnm>. 

If  the  consideration  be  to  deliver  goods  to  the  defendant,  or  Dei-^gjiy 

a  third  person,  they  should  be  averred  to  be  delivefred  accord,  to  defen- 

lively  ;  but  it  seems  that  though  no  particular  person  be  men-  o^^™ 
tioned  in  alleging  ^performance^  it  shall  be  intended,  after  ver.     [*  192] 
dirt,  that  they  were  delivered  according  to  the  promise^. 

And  if  the  consideration  be  that  the  plaintiff,  at  the  defen-     ^ 

dant's  request,  but  with  the  plaintiff's  own  money,  did  buy  for  aver 

the  defendant  certain  wares,  which  were  transported  for  him   ffo^ds 

came  to 
into  Ireland  or  other  foreign  country,  it  is  not  necessary  to   his  u»e. 

a\er  that  such  goods  came  to  the  defendant's  use  ;  nor  is  it  ne- 
cessary in  such  case  to  allege  that  when  the  goods  were  deliver- 
pd  to  him,  he  promised  to  repay  the  money^. 

If  the  plaintiff  declare  on  an  agreement  to  take  of  the  plain.  Appoint- 

tiff  certain  goods  and  fixtures,  at  appraisement  by  two  apprai-  went  of 

scrs,  and  each  party  is  to  appoint  one,  the  plaintiff  should  shew  to  value 

that  he  appointed  an  appraiser  on  his  part ;  and  if  he  do  not,  goods, 
the  declaration  will,  it  seems,  be  bad  on  demurrer<^. 

With  respect  to  alleging  performance  of  a  contract  to  furnish  Kecessa- 

iiocessaries,  it  is  not  requisite  to  shew  what  necessaries  in  par-  nes  pro- 

ticular  were  provided  ;  it  is  sufficient  to  aver  that  the  plaintiff  ^iti^oyt 

provided  necessaros  for  the  party,  to  such  an  amount ;  which  saying 

v^liat 

^hould  be  laid  under  a  videlicet,  it  not  being  material  to  prove 
tlic  exact  sum  laid**. 

And  although  the  consideration  be  to  receive  certain  persons   Need  not 
into  the  plaintiff's  house  as  guests,  and  find  them  necessaries,   say  *'  as 
'Jtc.  it  is  not  requisite  to  allege  that  they  were  so  received,  and       ^^ 
that  the  necessaries  *were  provided  for  them  as  such ;  for  it  shall,     [*  1 93] 
oven  on  demurrer,  be  intended  that  they  were  so  provided  till 
the  contrary  appears  ;  and  if  they  were  received  as  servants, 
and  not  as  guests,  it  might  have  been  pleaded,  with  a  traverse  of 
their  having  been  received  in  the  latter  character<^.     This,  and 
the  preceding  case,  however,  are  rendered  less  important,  from 
the  universal  practice  which  now  properly  prevails,  of  declar- 
in;r  in  indebitatus  assumpsit  in  cases'  of  this  nature ;  as  in  that 
form  of  declaring,  the  most  general  mode  of  alleging  the  debt, 
or  consideration.,  is  allowed.] 

^2East,3.14.    /:  Weston  v.  Dyke,  Cro.  Jac.  235.      » /fn/ff  174.  b  Moore 

r.  Moore,  1  BuL<  169.           «  Luxton  r.  Robinson,  Doug.  620.  ^  Cripps 
I-.  Boyrrton,  3*Bids,  31.            «  €ould  v,  Johnson,  1  SalJ^  25. 
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II.  With  respect  to  stating  perforniaDce  of  money  coDbid^m- 

respect-  tions,  it  has  been  already  observed,  that  if  the  consideration  bt 

in^nioney  jj^^  lending  or  procuring  the  loan  of  a  sum  of  money  to  the  dn. 

J/xu)  tor  fendant,  fof  one  entire  period,  h  is  not  sufficient  to  allege  f>r 

entile  pe-  performance,  the  loan  of  half  the  sum  at  two  different  timc^ : 

in  troUX '  And  that  if  the  consideration  be  a  loan  in  gold,  it  is  not  a  sui^. 

how  aver-  cient  averment  of  performance  that  it  was  lent  in  silTer.  o 

red. 

otherwise  than  in  gold''. 

But  if  the  consideration  be^  that  the  plaintiff  shall  deliver  a 

Bill  for       bill  of  exchange  for  the  value  of  j£283.  6*.  8rf.   in  Spanish 

value  in  ,  i  i  , 

foreign        money,  and  it  is  averred  in  the  declaration,  that  he  deliTered  a 

money.  ijjn  (^^  j  3^6  dollars,  called  f ials  of  eight,  Spanish  money,  beini: 
of  the  value  of  j^^83.  6$.  Sd.  that  is  a  sufikient  allegation  01 
performance  according  to  the  contract,  and  it  shall  not  be  Lb. 
tended  that  the  payment  in  Spanish  money  would  be  prejudicial 
[*194]  to  the  party  &.  The  *principle  of  this  case  seems  to  be  that  the 
performance  is,  or  may  be  intended,  in  substance  according  to 
the  contract,  though  the  averment  be  not  in  the  exact  word> 
ofitb. 

Where  the  plaintiff  declared  that  his  testator  delivered  a 
or  tender    *^**"  bond  of  L«*rd  Gave  to  the  defendant,  who  upon  pay 
of  money,    of  a  sum  of  money  by  the  testator,  promised  to  re-deliver  tb«^ 
venng-        bond  to  him,  but  did  not  do  so,  or  deliver  it  io  the  plaintiff  hr^ 
b'^nd.  executor  since  his  death,  and  on  the  trial  it  was  proved  that  thi- 

testator  tendered  the  money  to  the  defendant,  it  was  objected, 
fir^t,  that  the  declaration  did  not  state  either  payment  or  tender 
of  the  money  ;  and  secondly,  that  the  bond  was  misdescribed. 
it  having  been  entered  into  by  Lord  Gage^  instead  of  Gart\ 
although  the  subsequent  part  of  the  declaration  mentioned  the 
right  name.  But  it  was  held  that  the  word  "  Gave"  mi^tbt- 
rejected,  and  that  the  cause  of  action  was  sufficiently  stated  iu 
the  declaration  K 

In  declaring  on  a  contract  of  sate  for  not  delivering  good>. 
IViiiler       Q^^  plaintiff  should,  in  cpneral,  aver  a  tender  or  offer  to  pay  tbr 
of  price  of  price  of  the'goods  on  delivery.    In  one  case,  where  the  plaintiu 
j;()ods         declared  that,  in  consideration  he  had  bought  of  the  defendant 
a  certain  quantity  of  corn,  at  a  fixed  price,  the  defendant  un- 
dertook to  deliver  the  corn  to  him  at  a  certain  place,  within  a 
limited  time ;  and  alleged  that  he  was  always,  during  that  timt- 

<*  Yelv.  ST.  Ante  143,  9.  P  !\ra.rtin  v.  Boure,  Cro.  Jac.  C.  >»  o-  •• 

130,  1.  i  Alconi  -o,  Westbrool:,  1  Wils.  115.    Ante  107. 
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?nd  afterwards,  readj  and  uriliing  to  receiye  the  corn  at  that 
place,   bot  that  the  defendant  did  not,  *t¥i thin  the  stipulated    [*195] 
time,  deliver  it  to  him,  there  or  elsewhere,  although  often  re^ 
quested  so  to  do ;  the  court  arrested  the  judgment,  after  verdict, 
because  tt  was  not  averred  that  the  plaintiff  had  tendered  or  of« 
ferred  to  the  defendant  the  price  of  the  com,  or  was  ready  to 
have  paid  for  it  on  delivery).    But  in  a  subsequent  case,  where 
the  plaintiff  declared  for  not  delivering  to  him  certain  malt  at  a 
5jiver»  price,  and  in  one  of  the  counts  of  the  declaration,  only 
averred  a  readiness  and  willingness  to  pay  for  the  malt,  and  an 
oft'cr  to  accept  and  receive  it  from  the  defendant,  without  aver- 
ring any  actual  tender  of  the  price;  on  a  motion  in  arrest  of 
judgment  upon  this  ground,  it  was  held  that  the  declaration 
was  sufficient.    Lord  Kenyon  observed  that  it  would  be  repug- 
nant to  common  sense  to  require  the  party  to  go  through  the 
useless  ceremony  of  laying  down  the  money  in  order  to  take  it    ^  . 
\ip  again  ;  and  Mr.  Justice  Grose  said,  that  in  the  case  of  Mor- 
ton and  Ijamfo,  the  court  considered  that  an  averment  of  readi. 
ncss  to  pay  would  have  been  suthcient,  and  that  an  allegation 
of  readiness  to  pay  for  the  goods  and  a  refusal  to  deliver  them, 
was  tantamount  to  a  tender  ^, 

So,  where  the  plaintiff  declared,  that  he  had  delivered  to  the 
defeadant  certain  metaL  to  be  manufactured,  he  takins  there-   ^smn 
fore  a  reasonable  reward  for  his  labour,  in  consideration  where,   miuuitac 

of  he  promised  to  deliver  the  metal  so  manufactured  to  the  de-   ^"^''^"ff 
■^  goods. 

fendant  on  request;  without  averring  that  he  tendered  the 
defendant  what  was  due  *for  the  manufacturing  of  it,  yet  the  r*iS6] 
declaration  was  held  good :  for  the  payment  was  not  a  condition 
precedent,  although  the  defendant  might  detain  the  goods  till 
he  was  paid  what  was  reasonable,  which  must  be  shewn  by  him, 
it  not  being  in  the  knowledge  of  the  plaintiif  *. 

Bat  where  the  plaintiff  declared  that,  in  consideration  ho 
promised  to  pay  the  defendant  a  certain  sum  of  money  at  a   Ofimr- 
certain  time  and  place,  the  defendant  promised,  upon  jutij.   money  for 
merd  thereof ^  to  surrender  to  him  a  lease;  and  it  was  aver-   land. 
red  that  he  at  the  stipulated  time  and  place  tendered  the  money, 
without  saying  that  the  defendant  accepted. or  refused  it,  or 
was  not  ready  to  receive  it,  the  court  held  that  the  allegation 

j  Morton  «.  Lamb,  7  D.  &  E.  125.  ^  Rawson  v.  Johnson,  1  East. 

:?03.  Waterhouse  *.  Skinner,  2  B.  &  P.  447-  S.  P.  I  Brocklesby  -c. 

lirockjesby,  1  Rol.  Abr.  466./>/.  36. 
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of  the  tender  was  not  to  any  purpose,  and  that  die  plaintiff 
ought  to  have  stated  further,  that  no  one  was  there  to  receiTt 
the  money,  or  that  the  defendant  refused  it ;  or  he  ought  to 
have  alleged  payment,  and  the  want  of  8o  doing  was  matter 
of  substance ;  wherefore  it  was  adjudged  for  the  defendant,  after 
verdict  n*.     In  a  subsequent  case  indeed,  where  the  plaintiff 
stated  an  agreement  that  he  should  assign  his  interest  in  a  terra 
to  the  defendant,  who,  proinde^ .  should  pay  him  the  purchase 
money,  and  that  the  plain  titT  had  offered  to  assign  the  prerob^ 
by  indenture,  which  was  scaled,  and  would  have  been  delivered 
to  him,  but  he  refused  to  pay  the  money ;  on  demurrer,  the  de. 
claration  was  held  good,  on  the  ground  of  the  mutuality  of  the 
agreement.    It  was  admitted  that  the  tender  and  refusal,  had  it 
been  well  pleaded,  would  have  been  equivalent  to  a  full  per. 
r*197l    formance.     But  that  the  *  plaint  iff  had  not  averred  as  much  as 
he  ought,  supposing  any  averment  of  performance  necessary,  in 
which  case  he  should  have  delivered  the  indenture  to  the  de. 
fendant's  use,  and  then  have  tendered  it.      But  no  averment  of 
performance  being  necessary,  judgment  was  given  for  theplaiiu 
tiff".     However,  this  resolution  has  been  denied  to  be  law*. 
It  was  observed  in  a  previous  page,  that  in  declaring  upon 
or  tender  ^^  executory  consideration,  which  consisted  of  the  transfer  of 
of  slock,     stock  by  the  plaintiff,  within  a  limited  time,  it  was  necessary 
for  him  to  aver  and  prove  an  actual  transfer,  or  a  tender  and 
refusal,  within  that  time  p.     On  the  other  hand,  if  the  action  bp 
brought  for  not  transferring  the  stock,  by  the  party  who  agreed 
to  accept  it,  he  miist  aver  a  payment  or  tender  of  the  price  i; 
or  at  all  events  that  he  was  willing  to  pay  the  price.     And  if 
the  plaintiff  aver  that  he  was  ready  to  transfer  at  the  day,  hot 
upon  the  evidence  it  only  appears  that  he  had  another  person 
ready  to  transfer,  that  is  not  suflictent  to  sustain  the  declara- 
tion ;  because  the  defendant  is  not  obliged  to  accept  stock  from 
a  third  person  <*.     Of  course,  an  averment  that  the  plaintiff  had 
another  person  ready  to  transfer,  would  not  be  good.     Hon. 
ever,  where  the  plaintiff  declared  on  an  agreement  in  conside. 
ration  of  a  sum  of  money  paid,  to  transfer  stock  to  the  plaintiif 
or  his  assigns,  before  the  9th  of  January,  within  three  days 
after  the  same  should  be  demanded  by  note  in  writing,  deliver. 

n»  Lea  v.  Exelby,  Cro.  Eliz.  888.  «  Smith  «.  Shelbeny,  2  Mod.  34 

o  1  Salk,  in.  P  Salk.  112.  Ante  126.  q  Id,  v  Rhodes  t. 

liovit,  Bunb.  TO. 
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^i\  to  the  defendant  or  left  for  him  at  his  house,  upon  *paymcnt   [*  1 SS^ 
of  a  farther  sum :  and  aTenred  that  he  appointed  J.  S.  to  demand 
the  stock  and  pay  the  price,  who,  on  the  25th  of  March,  left  a 
note  in  writing  at  the  defendant's  house,  requiring  him  to  trans. 
ivT  the  stock  r-n  the  28th ;  where  he  attended  whilst  the  books 
1  emaioed  open,  but  the  defendant  did  not  appear  to  transfer ; 
und  the  defendant  pleaded  that  the  demand  was  made  by  the 
p'aintifr  oD  the  20th  of  January,  and  that  upon  the  21st  he 
traiisferred  the  stock  according  to  the  agreement;  to  which  the 
plaintiff  replied  that  he  did  not  transfer  the  stock  on  the  21st, 
jis  pleaded;  whereupon  the  defendant  demurred:  it  was  held 
Toat  J.  S.  being  authorized  to  require  and  pay  for,  was  also 
rrapowered  to  receive  the  stock,  and  it  was  sufficient  to  shew 
thp  notice  to  be  for  the  defendant,  as  the  declaration  alleged  a 
rec^iiest  to  him  ;  that  the  payment  of  the  money  was  not  a  con- 
•lirion  precedent,  but  a  concurrent  act ;  that  if  the  defendant  had 
bi'on  there,  the  plaintiff  must  indeed  have  laid  doM-n  his  money, 
though  not  so  as  to  part  with  if  till  transfer.     As  to  the  repli- 
cation, the  court  intimated,  that  as  the  defendant  had  pleaded 
tl:!it  he  transferred  on  a  day  sooner  than  he  was  obliged,  the 
plaintiff  might  take  issue  on  the  plea,  for  it  must  be  taken  that 
the  defendant  had  waived  the  benefit  of  any  longer  time ;  and 
tUat  if  it  suited  his  convenience  to  do  it  sooner,  he  might  have 
given  notice  to  the  plaintiff.     As  to  the  plaintiff's  not  shewing 
a  tender,  the  court  thought  it  ought  to  come  from  the  defendant, 
h>  way  of  excuse,  that  he  was  there  ready  to  have  transferred 
the  stock,  if  the  plaintiff  or  any  body  for  him  had  been  there  to 
ha^e  paid  the  money.     The  court  however  did  not  much  con. 
bJder  the  exception  to  the  replication ;  because  if  it  were  bad, 
then  the  plea  was  *8o  too,  and  the  case  must  depend  on  the  de-    [« 1 99"} 
daration,  which  was  good.     They  therefore  gave  judgment  for 
the  plaintiff ;  which  was  affirmed  in  the  K\chequer  Chamber, 
a^d  House  of  Lords*.     So  that  this  seems  to  have  been  a  very 
important  case.-    There  are  several  other  cases  in  St  range's 
^^ports  upon  what  is,  or  is  not,  sufficient  proof,  upon  an  issue 
3^  to  the  tender  of  stock  and  dividends  ^    But  questions  of  tliis 
i^ort  usually  arise  in  evidence  upon  the  general  issue  in  actions 
of  assumpsit,  though  in  covenant  or  debt,  they  frequently  arise 
"pon  the  pleadings. 

'Merrit  V.  Ranc,  1  Str.  45«.  t  str.  504.  5.">3.  579. 65:1. 777.  83?. 
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of  tide, 
and  offer 
to  convey. 


In  stating  the  cases  relative  to  the  performance  of  considera. 
tions  respecting  real  property,  it  will  be  proper  to  notice,  fir^t. 
those  relating  to  the  conveyance  of  houses  or  lands,  and  v. 
condly  such  as  relate  to  the  lease  thereof.  I.  With  respect  to 
the  former,  where  the  consideration  was  that  the  plaintiff  witl- 
his  father,  would  seal  a  certain  indenture,  whereby  he  shoulJ 
bargain  a  manor,  and  the  lands  and  tenements  in  D.  wberet^i' 
the  father  was  stated  to  be  seized  ;  and  the  plaintiff  aTerred  Ihii' 
he,  on  such  a  day,  &c.  scaled  the  aforesaid  indenture,  wborel» 
he  bargained  divers  lands,  &c.  the  judgment  was  reversed,  afic'^ 
verdict  ;  first,  because  the  word  "  aforesaid"  ought  to  refer  t«. 
some  precedent  certainty,  and  no  certainty  being  prevlou^tJ 
mentioned,  it  was  the  same  as  if  he  had  said,  one  indenture ; 
and  indeed  worse,  for  the  word  ^^  aforesaid,"  as  here  used, 
made  that  which  was  uncertain  *  before  still  more  uncertain  : 
therefore  the  plaintiff  ought  to  have  shewn  that  he  sealed  a  cer- 
tain  indenture,  whereby,  &c.  pursuing  the  words  of  the  consid- 
eration. It  was  admitted  in  the  case  cited^  that  if  a  perfKt 
indenture  with  respect  to  date,  nomination  of  the  parties,  and 
limitation  of  the  land,  had  been  mentioned  before,  then  it  wouUi 
have  been  sufficient  to  have  said  that  he  sealed  the  qforesml 
indenture  °. 

In  a  late  case,  where  the  plaintiff,  in  the  first  count  of  hi-* 
declaration,  (which  was  in  assumpsit,  on  an  agreement  to  pur- 
chase certain  land  on  having  a  good  title,  for  not  accepting  a 
conveyance  of  it,  or  paying  the  purchase  money)  averred  that 
he  was  seized  in  fee  of  the  land,  and  that  his  title  to  it  was  made 
good,  perfect,  and  satisfactory  to  the  defendant,  and  that  hr, 
the  plaintiff,  had  been  always  ready  and  willing,  and  had  offered^ 
to  convey  the  land  to  him ;  to  which  count  the  defendant  plead- 
ed, that  he  requested  the  plaintiff  to  deliver  to  him  an  abstmci 
of  the  title,  but  that  he  had  neglected  and  refused  so  to  do  ;  on 
which  the  plaintiff  in  his  replication  took  issue :  it  was  admit, 
ted  that  this  plea  and  replication  were  bad,  and  the  question 
turned  wholly  on  the  sufficiency  of  the  first  count  of  the  first 
declaration  ;  as  to  which  it  Avas  held,  that  the  above  allegations 
in  it  were  tantamount  to  a  performance  of  the  agreement  on  the 
plaintiff's  part,  so  as  to  entitle  him  to  recover.      Lord  EUen- 


"  Mordant «.  Waldcn,  Yelv.  110, 11. 
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borough,  C.  J.  in  this  case,  obseryed,  that  it  was  too  much  to 
contend  that  it  was  necessary  for  a  party  alleging  title  in  all 
rasps,  to  set  it  out  fully  on  the  record.     It  seems  indeed  (said 
Iiis  lordship)  to  have  *been  considered  by  the  noble  judge  (Lord    r*QQi  ^ 
Loughborough)  whose  opinions  in  the  cases  of  the  Duke  of  St. 
Albans  and  Shore*',  and  Philips  against  Fielding ^^  had  been 
(j  noted,  that  it  was  necessary  for  the  plaintifl'to  set  forth  the     i 
a  I)  extract  of  his  title  specially;  but  his  Lordship  (Lord  Ellen, 
borough)  was  not  convinced  that  was  necessary.     Mr.  J.  Law- 
rence, said,  that  the  opinion  delivered  by  Lord  Loughborough 
ui)on  that  point  in  the  Duke  of  St.  Albans  and  Shore,  he  (Law. 
rrnce,  J.)  collected  at  the  time  to  be  merely  his  own,  and  not 
lint  of  the  other  judges  ;  and  he  observed,  that  in  the  case  of 
Fill  lips  and  Fielding  there  were  no  such  averments,  as  that  the 
plaintiff's  were  seized  in  fee,  and  that  their  title  was  made  good     ' 
»:ul  satisfactory  to  the  defendant.     Le  Blanc,  J.  observed,  that 
any  thing  beyond  that  was  merely  evidence  of  title,  which  can- 
net  be  necessary  to  be  stated*.     It  has  been  already  shewn, 
ib.it  where  the  plaintiff's  mutual  promise  or  agreement  to  as. 
'i^n  or  surrender  premises  is  the  consideration  for  the  defend. 
r- Ill's  promise,  the  want  or  defect  of  an  averment  of  offering  to 
as^if^n,  &c.  is  not  material  ;  but  where  the  assignment  or  sur- 
londor  is  a  condition  precedent,  an  actual  assignment,  or  tender, 
nust  be  properly  averred,  and  proved y.  (I) 

*  1  a  amrS.  eSO.  ^  2  H.  B.  123.  ^  Manln  v.  smith,  6  East. 

.55.  y  Cro.  Eliz.  888.  2  Mod.  34-  1  Salk.  171.  Ante  122. 


(1)  "^Miere  tin;  defendant  had  ajrcctl  to  attend  at  a  certain  place  lo  re- 
ive a  deed  of  tlie  pUintifF^s  land  to  one  J.  R.  and  the  action  was  brought 
J )  ivcover  damar^es  for  the  non-attendance,  and  the  plaintiff  avenxid  that 
'  •  (Uil  attend  at  the  phice  appointed,  ready  prcpai*ed,  and  offering'to  exe- 
»"iic  to  tiic  said  J.  R.  a  conveyance,  &c.  according  to  the  agreement  aforc- 
^.1. 1,  and  that  the  defendant  did  not  attend,  and  tfcat  kc  had  refused  to  ac- 
'  (it  the  same,  and  to  peribi*m  tlie  agreement  on  his  part;  the  co\iil  held 
' n-*  averment  was  sufficient     Miller  v.  Di-uke,  1  Caines  Rep.  45. 

Nj,  where  by  the  terms  of  a  contract  one  part}-  is  to  execute  a  deed  of 
Ir.nf]  to  tlie  otlicr  precedenj  to  a  duty  to  be  performed  by  the  latter,  it  is 
s'ltiicient  in  an  action  by  the  former  for  the  non-performance  of  that  duty 
to  state  that  he  made  out  and  executed  a  g^ood  waiTantce  deed  of  tlie  haul,, 
evciy  way  le(^Uy  authenticated,  wliich  he  brings  into  court,  Sec.  that  hv 
ten,  Wed  it  to  the  defendant  but  tliat  the  defendant  ref\ised  to  receive  il, 
a:ul  In  such  case  it  is  not  neccssaiy  to  v/ntc  tlie  deed  in  hisce  veib!*.  Ni» 
'.'k)U  r.  Blakcslec,  2  Day.  Ren. '2l8. 
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j^jy^^  In  the  case  of  Mordant  and  Walden,  just  quoted,  it  iras  hr;t» 

fonveyed,   that  the  words  divers  "  lands,  &c."  in  the  averment   of  ptr- 

scended.     ^ormance,  in  that  case,  were  likewise  uncertain,  and  that  th* 

plaintiif  ought  to  have  shewn  particularly  what  lands  were  con- 

[^*202'J     veyed  by  the  *indenture  ;  as,  if  the  consideration  bad  been  to 

convey  to  J.  S.  all  the  lands  descended  to  the  plaintiff  from  hj^ 

father,  he  ought  specifically  to  shew  what  lands  desccmdod  to 

him,  and  that  they  were  all  he  bad  by  descent*;  though  tbi^ 

may  not  be  absolutely  necessary*. 

In  stating  a  conveyance  of  lands,  it  Is  clearly  not  necessan 
convey-  *^  ^^^^  ^^^  place  where  it  was  made;  for  it  shall  be  intendci^ 
uncc.  that  it  was  upon  the  land  itself**. 

SuiTc  1  ^^  assumpsit  to  pay  on  a  surrender  of  a  copyhold,  after  ^ei- 

according'  diet  on  non  assumpsit^  it  is  sufficient  if  a  surrender  be  alleged 
Tucn?^^^  according  to  the  agreement,  generally,  without  ghewiag  iho 
surrender  itself,  or  that  it  was  according  to  the  custom  of  tln^ 
manor  <^.  Where  the  plaintiff  declared  against  an  exc?cutoT. 
stating  himself  to  have  been,  on  the  I2th  of  April,  posses.stx! 
of  a  messuage,  for  divers  years  then  to  come,  and  that  the  te^ta. 
tor  was  possessed  of  the  reversion  for  years  ;  and  in  considera. 
tion  that  the  plaintiff,  at  the  testator's  request,  would  surrender 
all  his  term,  add  procure  one  J.  S,  to  give  the  testator  a  cer- 
tain  sum,  for  a  lease  to  be  granted  to  him  by  J.  S.  he  prom, 
ised  to  pay  the  plaintiff  part  of  that  sum  on  request ;  and  it 

«  Yelv.  110,  11.  Ante  47.  *  1  Rol.  Rep.  382.yMod.  oU:^ 

^  Vaughan  t.  Vangliaii,  Mar.  22.  pf.  51.  Ante  144.  «  Da^wood  o.  GocI 

call,  3  Keb.  625. 


So  wherc  an  act  is  to  be  done  widiin  a  reasonable  time  by  the  term  of  a 
contract,  an  allegation  tliat  it  was  done  witliin  a  reasonable  time,  to  wit,  o^ 
or  about  such  a  day,  is  sufficient.    Nichols  v.  Blakeslee,  2  Day.  Rep.  2lc<. 

A.  covenanted  to  convey  by  a  good  and  sufficient  deed  a  certain  lot  t»i 
land  to  B.  on  or  before  ascertain  day,  and  B.  covenanted  to  recom*cy  tlic 
some  to  A.  by  a  mortgage  at  the  same  time,  as  security,  and  also  to  cxccuir 
a  bond  for  the  consideration  money.  B.  afterwards  brought  an  action  ( t 
covenant  against  A.  and  in  his  declaration  averred,  that  he  was  at  the  time 
and  always  had  been  ready  to  execute  the  mortgage  and  bond,  &c.  It  wa5 
held  that  the  covenants  were  mutual  and  dependent :  that  the  avemiem  oi 
readiness  to  perform  by  the  plaintiff  was  sufficient ;  and  that  from  the  na- 
turc  of  the  covenant  he  was  not  bound  to  seal  and  tender  tlie  mortgagie 
before  A.  had  convened  the  land  to  liim,  or  had  offcred'to  convey  it.  AWt 
V.  Emmons,  5  John.  Rep.  179. 


t^ 


OP   THE    AVERMEJJTS   OP   PERFORMANCE,    ScC.  169 

was   alleged  that  the  plaintiff,  at  the  testator's  request,  af.  ' 

torwards,    to  wit  on  the  20th   of    April,  did    surrender    to 
the     testator   all  his  term,   and  procure  J.  S.    to   give  the 
testator  the  stipulated  sum,  for  a  lease  then  and  there  made 
by   him  to  J.  S.  for  a  certain  term  :  *exception  was  taken     [*203^ 
to     the   declaration,    on   a  motion    in  arrest    of  judgment, 
he^csLus^  the  plaintiiF  might  have  surrendered  on  the  20th  a 
different  term  from  that  which  he  had  on  the  12th,  as  it  was 
not  said  ^^  and  being  so  possessed  as  aforesaid"  he,  on  the  20th, 
surrendered.     It  was  besides  objected,  that  he  could  not  on 
the  20tb  surrender  all  the  term  he  had  on  the  12th,  as,  in 
the  mean  time,  part  of  it  had  expired ;  and  further,  that  a 
term  for  years  could  not  bo  surrendered  to  another  termor  for 
years.      But  it  was  held,  that  as  the  consideration  was  that  the 
plaintifT,  at  the  testator's  request,  should  surrender,  he  was  not 
to  do  it,  until  required  by  the  testator ;  and  that  the  allegation 
of  the  surrender  was  good,  and  according  to  the  agreement,  al- 
though it  would  have  been  more  formal  to  have  said,  '^  and  the 
plaintiff  bjing  so  possessed"  surrendered:  and  it  should  not  be 
supposed  that  he  had  any  other  term  than  at  first,  unless  shewn 
on  the  other  side.  With  respect  to  the  last  objection,  it  should 
be  taken,  after  yerdict,  that  the  testator  had  such  a  term  in  re- 
version as  to  enable  him  to  accept  the  surrender ;  and  a  termor 
for  a  lesser  term  in  possession,  may  well  surrender  to  him  who 
has  a  greater  term  in  reversion^.     In  a  modern  case  however, 
in  an  action  of  assumpsit,  against  the  purchaser,  on  conditions  of 
a  sale  by  auction  of  a  copyhold  estate,  which  stipulated  for  pay- 
ment of  part  of  the  purchase  money,  on  having  a  good  title,  and 
that  the  purchaser  should  have  a  proper  surrender  on  payment 
of  the  remainder  of  the  purchase  money ;  where  the  declaration 
averred  that  the  seller  had  been  always  ready  and  willing,  and 
frequently  offered  to  make  a  good  title  to  the  *estate,  and  a     [*204] 
proper  surrender,  on  payment  of  the  purchase  money,  it  was 
hold  clearly  bad:  first,  because  the  plaintiff  had  not  distinctly 
averred  an  actual  surrender  to  the  defendant,  or  a  tender  and 
refusal ;  and  secondly,  because  he  had  not  shewn  what  title 
he  had  to  the  estate,  for  whatever  his  interest  was,  it  ought  to 
have  been  specially  set  forth  «.     In  this  case,  Lord  Loughbo- 

a  Hughes  «.  Bowbotham,  Poph.  30.  «  Philips  v.  Fidtling,  2  H.  B.- 

t3.3.  Sec  ako  8D.  &  E.  336.  Sedtidc  ante  200, 1. 
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R'ght  to 
deliver 
posses, 
sion,  &c. 
on  agree- 
meut  for 
lease. 


[*205] 


Demise. 


At  certain 

lent. 


rough  censured,  in  very  strong  terms,  the  length  of  the  clecla. 
tion,  which  contained  five  counts,  on  the  sales  of  five  differeDt 
estates,  each  reciting  the  conditions  of  sale,  and  containing  the 
same  allegations.  Mr.  Justice  Gould  observed,  that  the  de- 
claration might  have  referred  generally  to  the  conditions  of  sale 
set  forth  in  the  first  count,  i^ithout  repeating  them  over  again 
in  the  subsequent  counts  ^ 

II.  As  to  the  averment  of  performance  of  considerations  re- 
lating to  the  lease  of  lands,  &c.  it  should  be  observed,  that  an 
agreement  to  deliver  posi:ession  of  lands  is  not  like  a  demise ; 
therefore  the  plaintiff,  in  declaring'  on  such  an  agreement, 
against  the  defendant  for  not  taking  possession,  ought  to  shew 
that  he  had  a  right  to  deliver  it.  And  where  he  declares  on  an 
agreement  to  take  lands,  fixtures,  or  goods,  at  an  appraisement, 
if  each  party  be  to  appoint  one  of  the  appraisers,  the  plaintifi* 
should  shew  that  he  had  appointed  one.  Therefore  where  the 
plaintiff  declared  in  assumpsit  upon  an  agreement,  by  which  the 
defendant  was  to  take  of  the  plaintiff  certain  premises,  and  the 
goods  and  fixtures  thereon,  which  should  appear  to  be  his  pro- 
perty,  at  a  fair  appraisement  by  two  appraisers  or  their  fim> 
pire,  or  else  to  forfeit  j^lO  exclusive  of  the  deposit,  and  the 
defendant  was  to  take  possession  on  a  day  *specified ;  and  the 
plaintiff  averred  that  he  was,  on  that  day,  ready  and  willini^  lo 
deliver  possession  to  the  defendant  of  the  premises,  and  goods^^ 
&c.  at  such  appraisement  as  in  the  agreement  mentioned,  but 
that  the  defendant  refused  to  take  possession,  whereby  he  for- 
feited the  j6*10  and  deposit ;  the  declaration  was  held  bad,  on 
special  demurrer,  assigning  for  causes,  that  it  did  not  appear 
that  the  plaintiff  had  any  interest  in  the. premises  at  the  time  of 
making  the  agreement,  or  that  he  ever  requested  the  defeodant 
to  take  the  goods,  or  that  the  fixtures  were  ever  appraised  p. 

In  declaring  against  a  party  for  not  repairing  premises  dur- 
ing a  term,  it  is  necessary  to  make  an  express  averment  tliar 
the  lessor  did  demise ;  therefore  if  an  indenture  of  lease  be  stat- 
ed, but  it  does  not  appear  to  have  been  sealed  on  the  pari  of 
the  lessor,  that  will  not  be  sufficient ^. 

If  the  consideration  be  to  make  a  lease  to  the  defendant  of 
lands,  at  a  certain  rent,  the  judgment  may  be  arrested,  if  it  bi' 


f  Ante  79.  g  Luxton  «.  Robinson,  Boug.  d20. 

Skun-ow,  Yelv.  18. 


^  Soprane  * 
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only  shewn  that  a  lease  was  made  of  the  lands,  without  saying 
at  the  sttpalated  rent ;  for  such  a  lease  is  not  in  pursuance,  or 
a  performance  of  the  consideration  i. 

If  the.  consideration  be,  that  the  plaintiff  would  so  drain  cer-   Drainap e 
tain  land  that  it  should  be  dry  in  the  extremity  of  winter,  viz.    of  lands. 
anj/  time  between  All  Saints  and  Candlemas,  it  is  not  suflicient, 
even  after  verdict,  to  allege  that  he  drained  it  on  Candlemas 
Eve,  whereby  it  was  dry  in  the  extremity  of  winter,  between 
the  two  *feasts;  for  the  words  ^'anytime"  are  to  be  taken     [*206] 
according  to  the  subject  matter,  to  mean  for  any  time^  or^  for 
idl  the  time  ;  and  by  the  subject  matter,  it  appears  to  have  been 
the  object  of  the  contract,  that  the  lands  should  be  dry  through 
M  the  extreme  part  of  the  winter  between  the  two  feasts,  and 
not  at  oneday  or  time  only  in  the  winter  J.  However,  two  of  the 
judges  thought  that  the  verdict  had  made  the  declaration  good, 
it  being  stated  and  found  that  the  plaintiff  had  drained  the  land 
according  to  the  contract  *^. 

In  averring  performance  of  an  executory  consideration  to  re. 
pair  parf  of  a  house,  it  is  sufficient  \o  say  that  the  defendant  pr^Jg^g. 
repaired  ^^  the  said  part"  of  the  house,  referring  generally  to 
that  part  which  is  stated  to  have  been  out  of  repair,  without 
shewing  what  particular  rooms,  &c.  that  part  consisted  of;  at 
aU  events,  such,  a  general  form  of  declaring  is  good  after  ver.  .. 
diet*.  But  if  the  contract  be  for  the  repair  of  the  izhole  house^ 
the  averment,  and  proof,  must  be  according  to  the  fact,  and  it 
will  not  be  sufficient  to  state,  or  prove,  that  part  of  the  house 
only  "waa  repaired  •" ;  though  if  the  contract  were  for  the  repair 
of  p8(rt  only,  an  averment  that  the  whole  was  repaired  might 
he  good. 

» Lea  tf,  Adams,  3  Buls.  35.  i  Chapman  «.  Bell,  2  Rol  Abr.  246. 

pl-  2.  Ar  Jones  and  Barkley,  J.  ^  Id.  per  Richardson  and  Crokc,  J. 

^>«/rff  ame  142.  ^  Antt  48.  «>  Ante  113,  14. 


CHAFIER  Vir, 


OF  THE    AVERMENTS    OF   NOTICE,  &c.   IN   SPECL\rr 

ASSUMPSIT. 


[*2or] 

Where 
notice 
must,  in 
general 
be,  aver- 
red.   ' 


t*208] 
U  perfor- 
nj.Mice 
depends 
on  plain- 
tiff's ap. 
^probation. 


In  considering  the  cases  which  are  to  be  found  id  the  book* 
respecting  the  allegation  of  notice,  in  declarations  in  assamp- 
sit,  it  will  be  proper  to  state,  first,  where  notice  roust,  or  should 
be  averred  ;  2dly,  where  such  an  averment  is  not  necessary ; 
and  3dly,  in  what  form  the  averment  must  be  made,  when  it  is 
necessary  or  proper;  how  far  the  allegation  of  a  request  will 
-supply  the  omission  of  an  express  averment  of  notice  in  such 
cases ;  what  may  be  stated  as  an  excuse  for  notice ;  and  where 
the  want  of  it,  in  the  absense  of  any  excuse,  is  fatal.  As  to  the 
first  of  these  considerations,  it  is  a  general  rule,  that  where  the 
matter  is  secret  to  the  plaintiff,  and  such  whereof  the  defendant 
cannot  take  notice  without  being  informed  by  the  plaintiff',  whe. 
ther  it  be  a  condition  precedent  on  which  the  performance  of 
the  defendant's  promise  is  altogether  to  depend,  or  it  be  only 
to  regulate  the  extent  to  which  it  is  to  be  performed,  it  is  ne- 
cessary  for  the  plaintiff  to  allege  that  the  defendant  bad  notice 
of  the  fact ;  and  if  the  time,  place,  or  other  circumstances  at. 
tending  it,  be  material,  notice  of  them  also  must  be  nveired. 

*Therefore,  if  the  performance  of  a  contract  is  to  depend  up- 
on the  approbation  or  disapprobation  of  the  plaintilT,  there 
ought  to  be  not  only  an  averment  of  his  approbation  or  disap. 
probation,  but  that  the  defendant  had  due  notice  of  it;  thus, 
where  the  plaintiff  declared  upou  a  promise  to  deliver  to  him  a 
certain  quantity  of  wheat  between  Stourbridge  fair  and  Christ- 
mas, if  the  plaintiff  should  like  it  at  the  fair,  and  shewed  that 
he  did  like  the  wheat^  and  on  such  a  day  aud  place  required 
the  defendant  to  deliver  it ;  after  vei'dict,  the  judgment  was  ar- 
rested, for  want  of  an  averment  of  notice  of  the  plaintiffs  lik- 
ing ;  and  it  was  held  that  the  allegation  of  the  request  was  not 
sufficient,  being  alleged  at  a  subsequent  time  and  a  different 
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place  from  that  of  the  fair*.  But  the  doctrine  of  this  case  ap- 
pears to  have  been  expressly  contradicted  by  one  which  was 
subsequently  determined;  in  which  too,  there  seems  to  have 
!)ecn  even  more  reason  for  requiring  an  allegation  of  notice, 
rhan  in  the  one  already  mentioned.  In  the  case  alluded  to,  the 
l)latntiff  declared,  that  if  he  should  not  like  certain  land,  the 
defendant  would  repay  jg20,  paid  for  it,  within  a  fortnight, 
and  averred  that  he  did  not  like  the  land.  One  of  the  excep- 
tions taken  in  arrest  of  judgment  was,  that  it  was  not  alleged 
iliat  the  plaintiff  disliked  the  land  within  the  fortnight ;  but  the 
( ourt  held,  that  it  being  alleged  generally  that  he  disliked  it, 
ihat  was  sufficient;  for  it  should  be  intended  within  the  time, 
"uless  it  were  shewn  to  the  contrary,  and  if  the  plaintiff  had 
not  disliked  it  till  after  the  time,  the  defendant  ought  to  have 
nhewn  thai  fact,  and  traversed  the  disapprobation  within  the 
time.  Another  objection  taken  was,  that  the  plaintiff  had  not  • 
alleged  that  he  gave  notice  of  his  disliking  the  lands  within  *a  [*209] 
fortnight ;  but  the  court  held  that  the  defendant  ought  to  have 
taken  notice  of  that  fact,  at  his  peril,  having  bound  himself 
thereto  by  his  express  promise;  and  the  judgment  was  affirm^ 
cilb.  However,  it  is  established  by  other  and  subsequent  cases, 
that  where  the  matter  in  question  lies  within  the  private  know- 
ledge of  the  plaintiff,  he  must  aver  notice  of  it. 

Hence  it  is,  that  if  the  defendant's  performance* of  the  con-   onano-  ' 
tract  in  question  is  to  be  regulated  by  the  terms  of  another  con-   ther  con- 
tract made  with  the  plaintiff,  not  only  should  it  be  alleged  what  *^^^ 
the  terms  of  that  other  contract  were,  but  there  should  be  an 
averment  that  the  defendant  had  notice  of  them  ;  thus,  where 
the  promise  declared  on  was,  to  pay  the  plaintiff  for  part  of  a 
parcel  of  wood  within  a  certain  time,  after  the  rate  that  he 
i^hould  sell  the  rest ;  and  it  was  averred  that  the  plaintiff  had 
>old  the  residue  of  the  wood  to  one  Collins,  at  a  certain  rate, 
the  judgment  of  the  King's  Bench,  was  reversed,  in  the  Exche- 
quer Chamber  on  a  writ  of  error,  because  the  plaintiff  had  not 
^Ueged  that  he  had  given  the  defendant  notice  of  the  sale  and 
[jrice  of  such  residue,  that  being  a  thing  of  his  private  know- 
^«^e.    Hobart  observes,  that  some  of  the  judges  of  the  King's 
liench  allowed  of  the  reversal,  without  taking  any  notice  of  the 

» Brable  «.  IlolyweU,  Cro.  Eiiz.  250.  See  also  1  Uol.  Abr.  469.  pt.  3. 
''  ^^ast  f,,  Thoroughgood,  Id.  834.    1  Rol.  Abr.  464.  pi  21.  S.  C. 
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judgment «.  The  same  doctrine  is  confinned  bj  another  c&se^ 
determined  after  all  the  former;  where  the  promise  was  to  pa) 
the  plaintiff  for  two  weighs  of  barley,  as  much  as  he  should  re* 
ceitre  of  any  other  person,  abating  only  a  penny  per  bushel, 
and  the  plaintiff  averred  that  he  afterwards  sold  to  one  J.  S. 
r*2iol  **^®  weighs  of  barley  for  j^lS,  which,  abating  the  pennjpc 
bushel,  amounted  to  so  much  ;  but  because  it  did  not  appear  li 
the  declaration  that  notice  was  giyen  to  the  defendant,  tbat  J. 
S.  bad  paid  j£18,  the  judgment  was  arrested*^.  On  theaint 
principle  it  seems,  that  if  the  promise  be  to  give  the  plainti5 
for  a  commodity,  so  much  as  any  other  person  had  before  tint 
time  giyen  him,  or  so  much  for  every  cloth  the  plaintiff  shodd 
buy  or  had  bought  of  another,  without  naming  any  person  h 
certain,  notice  of  the  sum  giyen  or  quantity  bought  iiBst  \k 
averred  ;  though  It  may  be  otherwise  if  a  particular  person  be 
'  named  «• 
An  th  Where  the  performance  depends  upon  another  action  at  the 

action  at  plaintiflf'S  suit,  notice  is,  in  general,  necessary  to  be  averred; 
*"*  *^^  as,  if  the  promise  be  to  pay  such  damages  as  the  plaintiff  had 
sustained  by  such  a  battery,  or  the  amount  of  his  costs  in  such 
a  suit,  or  the  like^,  notice  of  the  amount  of  the  damiges,  ^c, 
should  be  specially  averred.  So,  where  the  plaintiff  declared 
on  a  promise  to  pay  the  debt  and  costs  recovered  against  a  third 
person,  together  with  the  sheriff's  poundage,  bailiff^s  fees,  and 
other  charges,  although  on  a  writ  of  error  after  judgment  by 
default,  the  declaration  was  holden  sufficient,  without  averriD4 
the  amount  of  the  poundage,  &c.  or  that  the  defendant  had  no- 
tice of  the  amount ;  it  seems  to  have  been  considered  that  tk 
want  of  stating  notice  might  have  been  ground  for  special  de. 
murrerK, 

Again,  if  the  defendant's  performance  is  to  depend  upon  anY 
An  act  to   act  to  be  done  by  the  plaintiff,  and  which  lies  ♦merely  witb»n 
by  him.      his  own  knowledge,  as  on  his  going  a  journey,  &c,  notice  o' 
[*211]     his  doing  such  act  ought  to  be  expressly  averred  ;  thus,  where 
the  promise  was,  that  if  the  plaintiff  would  deliver  to  the  de- 
fendant a  note  of  his  costs  and  chaises,  expended  by  the  plaio- 
tiffin  a  suit  against  one  Milton,  the  defendant  promised  to  p«J 
him  such  costs,  on  the  plaintiff's  first  coming  into  Somerset- 

c  Holmes  v.  Twist,  Hob.  51. 1  RoL  Abr.  463.  h.  25.  S.  C.  ^  ^^ 

wing's  case,  Cro.  Jac.  432.  «  Pott  222.  '  Hardr.  42.  '  ^' 

len  V,  Stokes,  2  H.  B.  312. 
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Lire,  and  the  plaintiif  ayerred  performance  of  the  constdenu 
ioiK  and  that  he  afterwards  came  into  Somersetshire,  yet  the 
•U'fendant  had  not  paid  him  the  costs,  &c.  being  j£6,  which  he 
\uu]  disbursed,  and  made  known  to  him  by  his  note  delivered  as 
I  foresaid ;  after  verdict,  it  was  mojed  in  arrest  of  judgment 
tit  at  the  plaintiflT  ought  to  have  averred  notice  to  the  defendant 
ijf  his  first  coining  into  Somersetshire,  because  it  was  a  thing 
bosf  lying  within  his  own  notice.  And  to  this  opinion  War* 
Inirton  agreed  *>,  though  the  ulfimate  decision  of  the  court  seems 
u>  have  been  against  it,  on  another  grounds 

Where  the  promise  depends  on  the  performance  of  an  act  by 
^(>me  stranger,  and  the  particular  person  is  altogether  uncer.  Bystran- 
'a'ni  or  unknown,  tiiere  notice  of  the  performance  must  be  aver-  known. 
i('<if ;  as,  if  the  promise  be  to  pay  so  much  as  the  best  bidder 
•or  such  an  article  is  ready  to  give,  or  the  like*^. 

it  is  a  general  rule,  that  where  notice  is  part  of  the  contract, 
•i-^s  if  the  consideration  be  that  the  plaintiff,  upon  notice  would   r*^i2] 
•1<»  a  certain  act,  or  the  promise  is  to  be  performed  upon  notice,   Distinc- 
H  ^^Ts^  bo  specially  *alleged;  for  it  is  traversable.     But  there   ^yhere 
i^     iliirerence  where  the  consideration  is  executory,  and  where  conside- 
II  i>  executed ;  an  averment  of  notice  being  necessary  in  the  for-  executo- 
iner  case,  though  not  in  the  latter  * ;  as,  if  the  consideration  be   ry,  orex- 
tivat  the  plaintiff  bad,  upon  notice  given  to  him,  done  the  act 
in  question,  for  in  such  case,  the  notice  is  admitted  by  the  pro. 
niiso,  and  not  traversable,  any  more  than  the  doing  of  the  act 
«^hich  constitutes  the  consideration  of  the  promise,  and  which 
I-  stated  to  have  been  done  upon  notice*". 

There  is  said  to  be  a  distinction,  where  the  defendant  is 
I'Ound  to  pay  by  bond,  and  where  by  assumpsit  only,  that  in   pistlnc- 
iiie  latter  case,  notice  of  such  facts  as  are  peculiarly  within  the   aveiiinj^ 
i>^aintiff's  knowledge  must  be  averred,  rather  than  in  one  of  ^?ii^^»  •" 
'•'e  lormer  description;  for  in  the  case  in  llobart,  one  of  the   actions, 
reasons  given  for  the  opinion  there  reported  is,  because  the  de- 
fendant's promise  was  not  under  seal,  but  by  parol  only  ".    In 
i'Aolhcr  case  indeed,  a  distinction  quite  of  a  contrary  nature  was 
takon,  namely,  that  where  a  penalty  is  to  be  recoverjkl,  notice 
l^  necessary  to  be  alleged,  thougli  not  in  an  action  for  damages 
^ncrely^  as  assumpsit*^;  and  this  latter  seems  to  be  the  most 

''  Richards  t,  Carmavcl,  Uob.  68.  i  Rol.  Abp.  462,  pi.  5  S.  C.  & 

^•-  219.      i  Cro.  Jac.  A33.    X  Uon.  105.      >^»ie  210.         *  1  Buls.  12- 
'"'^"•ic  63, 4.  n  Hob.  68.  o  i  fiuU.  12. 
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alleged,  if 
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thereof 

doubtful. 


sensible  and  proper  distinction  p.  Bat,  howerer  thai  may  br. 
to  avoid  confusion,  it  will  be  best  to  consider  separately,  the 
authorities  which  are  to  be  found  on  the  allegations  of  notirr 
in  assumpsit ;  for  besides  that  there  seems  to  be  some  differpncc 
as  to  averring  notice  in  the  different  actions,  one  of  the  rale- 
just  mentioned  is  peculiarly  applicable  to  assumpsit^. 

*The  plaintiff  ooght'to  aver  notice  given  to  the  defendant^  in 
all  cases  where  the  action  does  not  lie  unless  it  has  been  given  r: 
and  as  the  not  alleging  notice,  where  it  is  necessary  to  be  a)> 
leged,  may  be  fatal*,  if  it  be  doubtful  whether  a  fact  lies  pecc. 
liarly  within  the  plaintiff's  knowledge  or  not,  the  safest  am! 
best  way  in  such  cases,  is  always  to  all^e  notice  ;  for  if  it 
should  ultimately  be  deemed  unnecessary,  it  need  not  be  proved, 
and  the  superfluous  allegation  of  it  is  not  that  species  of  sur. 
pi  usage  which  may  be  the  subject  of  a  demurrer  :  though  cer. 
tainly,  no  notice  ought  to  be  laid  in  the  declaration,  where  it 
is  unnecessary  to  give  it^  The  same  observation  will  equally 
apply  to  averments  of  performance,  or  request.  There  appear* 
to  have  been  a  difference  of  opinion  frequently  entertained,  in 
the  old  cases,  upon  the  necessity  of  averring  notice ;  but  the 
great  majority  of  them  seems  to  have  been  decided  against  the 
necessity  of  such  an  averment,  and  this  opinion  has  prevailed, 
in  many  instances,  where  the  propriety  of  it  may  be  question, 
able,  as  will  appear  when  they  come  to  be  mentioned.  Indeed, 
the  old  cases  upon  this  subject  appear  to  have  carried  the  gene 
ral  rule  to  its  full  extent,  and  even  to  have  gone  beyond  the 
meaning  of  it,  to  the  exclusion  of  any  technical  notion,  or  foriu. 


Where  '^^®  general  rule  is,  that  where  the  matter  dbes  not  lie  more 

notice  is,  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defen- 
ral,  unnc-  ^lant,  no  notice  need  be  given,  *or  averred  ;  thus,  if  a  promise 
cessarv.  bo  made,  upon  a  treaty  of  marriage,  by  the  father  of  the  bridt- 
groom  to  the  father  of  the  bride,  to  pay  the  bride  so  much,  in 
case  of  her  husband's  death,  if  she  should  survive  him  ;  th«' 
father  of  the  bride  dies,  then  the  husband  dies,  and  the  admi- 
nistrator of  the  father  declares  upon  this  promise  ;  it  is  nor 
necessary  to  give  or  prove  any  notice  of  the  death  of  the  hu-^ 


[*214] 


P  8  Co.  93  a. 


«  Bi 


211.  158.  r  Com.  Dig.  tit.  Pleader,  (?  T- 

ut  we  3  Huh.  r^^r.     Ptr  WhitSock,  J. 
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i^and,  to  his  father.  So,  in  declaring  on  a  promise  to  pay  so 
much  money  at  the  fall  age  of  an  infant,  notice  of  the  infant's 
;Ltiaiaing  his  full  age  need  not  be  given,  or  averred  ;  because  it 
is  as  notorious  to  one  party  as  the  other  «.  The  like  of  the 
marriage,  or  the  day  of  the  marriage  of  J,  S^,  So,  notice  of 
absolution  by  the  bishop  need  not  be  alleged^'. 

N^o  personal  notice  is  necessary  to  be  given,  or  averred  to 
have  been  given,  to  the  defendant,  of  a  decree,  or  other  pi  o- 
<  reding,  in  a  suit  to  which  it  appears  by  the  declaration  he  was 
a  party.     Therefore  where  the  plaintiff  declared  that  he,  the 
<lefenciant,  and  others,  copyholders  of  a  manor,  were  plaintiffs 
in  a  suit  in  chancery  against  the  lord,  to  obtain  a  decree  for 
niaking  their  fines  certain  ;  and  in  consideration  that  the  plain, 
tiff  would  procure  such  decree,  the  defendant  promised  to  pay 
him  j^3,  after  the  obtaining  of  it ;  and  averred  that  he  obtain- 
ed the  decree,  and  although  the  plaintiff,  at  such  a  time  and 
place,  requested  the  defendant  to  pay  htm  the  <^3,  yet  he  re. 
fused  so  to  do,  after  verdict  on  non  assumpsit^  it  was  moved 
to  arrest  the  judgment,  because  no  notice  was  alleged  to  have 
heeo  given  to  the  defendant  of  the  decree  :  but  such  allegation 
was  resolved  to  be  *unnecessary,  because  it  appeared  by  the  de- 
claration that  he  was  one  of  the  parties  to  the  suit  in  which  the 
decree  was  obtained,  and  therefore  had  as  much  notice  of  it,  as 
the  plaintiffs.     Another  point  mad*e  was,  that  the  request  was 
uot  directly  averred  by  the  word  "  although,'*  but  tWs  was  al- 
so o^'er-ruled  y. 

It  is  suBicient  to  aver  performance  of  the  act  which  is  the 
consideration  of  the  promise,  without  alleging  notice  to  the  de- 
fendant of  such  performance,  where  the  act  to  be  performed  is 
personal,  viz.  to  be  done  to  the  defendant  himself  ;  therefore 
wliere  the  consideration  was,  that  if  the  plaintiff  would  leave 
the  house  of  her  father,  and  come  to  the  defendant's  house,  in 
w  hich  case  he  promist^d  to  marry  her  ;  and  it  was  averred  that 
she  did  leave  her  father's  houtse,  and  came  to  the  house  of  the 
defendant^  and  there  offered  to  marry  him  ;  this  was  holden  to 
be  a  sufficient  averment,  that  the  defendant  had  notice  of  it  : 
for  it  was  to  be  intemled  that  slie  made  the  offer  to  the  defendant 
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«  Uardr.  42,  3j  Sed  videlD.dx.  E.  649.  ^  Hardr.  42,  3.  3  Bills. 

327.  Pott  21t5, 17.  ^*  Comy  v.  CoUedon,  Freem.  284.  ^  Ashe  v. 

Doughty,  Yelv.  121,  2.  >*  Id,  and  sea  Bnckle^-'s  case  Plowd.  127 

h,  Ante  142. 
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In  person,  that  being  a  personal  act  to  be  done  between  tliem*. 
So,  where  the  consideration  was,  that  the  plaintiff  would  dis. 
charge  the  defendant  from  his  promise  of  marriage  ;  and  it  wa> 
averred  that  she  did  so  ;  on  a  motion  in  arrest  of  judgment 
that  was  holden  to  be  sufficient,  without  alleging  any  notice 
giyen  to  him  of  the  discharge,  because  it  should  be  intended. 
primAfacie^  that  it  was  to  the  defendant  himself,  and  not  in  hU 
[*216]  absence  ;  inasmuch  as  it  was  to  be  a  full  ^discharge  made  to 
him  in  person,  so  that  he  might  be  at  liberty  to  marry  any 
other  ». 

If  the  defendant's  promise  be  made  to  depend  on  the  perfor. 
mance  of  any  particular  act  to  be  performed  by  the  plaintiff  to 
a  third  person,  it  is  not  necessary  to  aver  notice  to  the  defea. 
dant  of  the  performance  of  such  act,  for  he  is  bound  to  take  no. 
tice  of  it  at  his  peril,  whether  it  consists  of  the  personal  act  of 
the  plaintiff,  as,  his  marriage,  his  going  or  returning  to  any 
particular  place,  his  borrowing  money,  or  entering  into  or  de- 
livering  up  a  security  ;  or  his  receipt,  or  payment,  or  the  de- 
lirery,  sale,  or  assignment,  of  money,  cattle,  goods  or  lands,  &c. 
Plaintiff's        With  respect  to  the  necessity  of  alleging  notice  of  the  plain, 
marriage,    tiff's  marriage,  in  the  first  case  upon  this  subject,  where  theac. 
tion  was  assumpsit,  the  plaintiff  declared  that  in  cousideration 
he  would  marry  the  defendant's  cousin,  he  promised  to  .pay  him 
a  sum  of  money ;  and  averred  that  he  married  her,  and  requested 
the  defendant  to  pay  the  money  at  a  certain  time  and  place : 
after  verdict  for  the  plaintiff,  on  non  tutsumpsil^  it  was  moTcd 
in  arrest  of  judgment  that  the  declaration  was  not  good,  be. 
cause  notice  of  the  marriage  was  not  averred  ;  and  at  first  tbi 
court  were  of  that  opinion,  but  when  the  matter  was  moveil 
again,  a  precedent  was  produced  of  a  similar  case  where  no  do^ 
iice  was  alleged,  and  the  judgment  was  affirmed  on  a  writ  of 
error  .^  ;  upon  the  authority  of  which,  the  court  resolved  tiiai 
the  averment  was  good  enough,  because  it  must  be  intendixl 
217']     that  when  the  request  was  made  to  *pay  the  money,  after  ihc 
marriage,  notice  was  given  of  its  having  taken  place  <=.     How- 
ever, the  reasons  given  by  the  court  for  their  first  opinion^  in 
the  above  case,  seem  to  shew  that  it  would  have  been  proper  to 
have  expressly  alleged  notice  of  the  marriagv^,  and  that  if  such 

«  Anon.  1  Rol  Abr.  470.  /)/.  5.  ■  Baker  v.  Smith,  /A  D.  /i.  4 

«>  Moriey  «.  Hodges.  c  Bradley  v.  Toder»  Cro,  Jac.  :?28.  teI^ 

168.  Noy,  135.  S.  C. 
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txpress  allegation  were  omitted,  it  might  be  cause  of  demurrer ; 
for  a  precise  notice  of  the  marriage  ought  to  be  given,  and  al. 
though  the  request  implies  a  notice,  yet  the  declaration  ought 
to  be  certain  without  any  intendment  ^.  And  yet  it  is  said, 
th'it  in  case  of  marriage  of  oneself,  notice  need  not  be  averred ; 
because  it  is  notorious  e. 

So^  where  the  assumpsit  was  to  pay  such  a  sum  at  the  roar,    'pj,^^ 

rinijre,  &c.  and  no  time  was  alleged  when  the  marriage  took  place,    tlicreof. 

and  notice  was  given  of  it,  it  was  adjudged  for  the  plaintiff ; 

>^hich  judgment  was  affirmed  upon  a  writ  of  error f.     This  case 

nas  recognized  in  one  subsequently  determined,  in  which  there 

does  not  appear  to  have  been  any  allegation  of  notice  of  the 

marriage,  or  a  request  to  pay  e.     This  doctrine  is  fully  con. 

firmed  by  another'  ease  in  Bulstrode,  where,  by  the  promise, 

the  money  was  to  be  paid  on  the  marriage  day,  or  within  ten 

days  afterwards.     And  a  request  being  laid,  it  was  held  to  be 

a  sufficient  averment  of  notice.    Whitlock,  J.  observed,  that  as 

the  notice  was  not  any  part  of  the  promise^  no  notice  ought  to 

be  laid  in  the  declaration  K     And  a  case  was  ^mentioned  to     [*218] 

have  been  adjudged  unanimously  in  the  Common  Pleas,  that  no 

notice  was  to  be  given  ;  but  if  notice  were  requisite,  then  the 

request  itself  sufficiently  implied  a  notice*.     In  another  case, 

^There  the  piatntiff  declared  that  the  defendant  promised  to  pay 

him  a  certain,  sum  at  the  day  of  the  plaintifTs  marriage,  and 

averred  that  he  was  married  such  a  day,  but  that  the  defendant, 

although  often  requested,  had  not  paid  ;  after  judgment  by  de. 

fault,  it  was  moved  that  the  declaration  was  bad,  for  not  alleg. 

ing  notice  of  the  marriage,  or  that  the  request  was  made  after 

the  marriage,  or  on  any  particular  day ;    but  three  of    the 

judges  thought  the  declaration  good,  though  Broke  doubted 

thereof,  as  a  precedent  was  cited  of  one  Morse -i,  where,  foe  no^ 

alleging  notice,  the  judgment  was  reversed.     However^  it  was 

otherwise,  in  this  case  *.  • 

With  respect  to  the  necessity  of  averring  notice  to  the  defcn-   His  going 
daut,  of  the  plaintiff's  going  or  returning  to  or  from  any  certain   o^  retum- 

*•  Id.  e  Ftr  Holt,  C.  J.  11  Mod.  48.  wliich  cites  8  Edw.  3.  pi.  37. 

And  see  Hardr.  42.  3  Buls.  327.  pott.  ^  Hodges  v.  Warley,  Cro.  Jac, 

405.  s  Berisford  «.  Woodroff,  Id,  1  Rol.  Abr.  62.  pi.  3.  S.  C.  cites 

^Vheele^  «.  Sti«et,  Yelv..  121,  2.  contra.  ^  Alfrey  sj.  Blackamore,  3 

Buls.  326.  i  Id.  327.  J  ^«.  Gable  v.  Moss,  1  Buls.  44.    And 

»tt  TeW.  121,  2.  k  Cninc  «.  Crampton,  Cro.  Car.  34.  Hut.  80.  S.  C. 
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ing  to  any   place,  the  fol  lowing  cases  have  been  decided.     Where  the  plain, 
place.         **^  declared  upon  a  promise  to  pay  hira  a  certain  sum  of  monry. 
ivhen  he  should  return  from  London,  after  judgment  a  writ  ot 
error  was  brought,  first,  because  there  was  no  special  reqne^' 
of  payment  laid  in  the  declaration,  and  secondly,  becau^p  uo 
notice  was  stated  to  have  been  given  to  the  defendant  of  th' 
plaintiff's  return  from  London,  or  when  it  was.     And  AVll. 
Hams,  J.  held  that  notice  ou^ht  to  have  been  given  by  the  plaiu. 
tiff  of  the  time  when  he  returned,   for  the  defendant  cou'.i^ 
not,  nor  ought  to  take  notice  thereof.     Yelverton,  J.  al«- 
r*2l9l     *  thought  that  such  notice  ought  to  have  been  given  ;  and  took 
this  difference,  that  where  the  act  is  to  be  done  between  th" 
parties  themselves,  notice  must  be  given  by  the  party  who  is  io 
receive,  to  him  who  is  to  make  the  payment,  but  that  it  is  oih. 
erwise  where  the  act  is  to  be  done  by  a  stranger,  in  which  ca^ 
the  party  is  bound  to  take  notice  of  it  at  his  peril.     And  the 
whole  court  were  clearly  of  opiniDn  that  for  not  alleging  Dotirr« 
the  declaration  was  bad^.     However  there  is  another  case  in 
Bulstrode,  wherein  Doddoridge,  J.  is  reported  to  have  said,  if  a 
man  be  bound  to  pay  J.  S.  so  much  wlien  he  should  arriieat 
London,  he  ought  at  his  peril  to  pay  him  without  any  notice. 
having  bound  himself  to  do  so  °>.     And  in  a  subsequeot  case. 
the  same  doctrine  was  laid  down  ;  where  the  promise  was  M 
J,  N.  that  if  J.  S.  would  surcease  a  suit  against  J.  D,  J.  N. 
would  pay  J.  S.  the  costs  when  J.  S.  should  come  into  ^mer- 
setshire  ;  and  it  was  held  that  if  he  did  surcease  the  suit,  an^ 
come  into  that  county,  J.  N.  was  bound  to  perform  his  promise* 
without  any  notice  of  J.  S.  coming  there,  because  on  his  arri- 
val, it  was  a  duty  in  hiqd  to  pay  the  money  ";  although  War- 
burton  seems  to  have  been  of  a  contrary  opinion,  because  the 
^oming  of  J.  S.  into  Somersetshire  was  a  matter  peculiarly 
within  his  own  knowledge  °.     And  where  that  is  the  case,  we 
have  seen,  notice  must  be  specially  alleged  p. 
r*220l         Where  the  declaration  stated  that  the  defendant  was  indfbt- 
His  lend-   ed  to  the  plaintiff  on  a  bond  for  ^GO^  ^conditioned  for  pa\- 
J"fi:».bor-     ing  ^30.  j^d  j^  consideration  that  the  plaintiff  would  lend 
receiving,    J.  S.  a  stranger,  so  much  as  would  make,  w* ith  the  defendaiit''^ 
money."^'   debt,  ^'100,  and  would  accept  J.  S.  and  another  person  to  bf 

1  Gable  v.  Moss,  1  Buls.  44.  m  Child  v.  Hordcn,  2  Buls.  J* 

n  Richard's  case,  1  llol.  Abr.  462.pl.  5.   1  Brownl.  10.  S.  C.  "  H  " 

68.  S.  C.  Jnte  112.  P  Ante  207.  209. 
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bound  for  the  payment  of  that  sum,  and  would  deliver  up  the 
bond  for  j£60,  the  defendant  promised  the  plaintiff  that  the 
£100  should  be  paid  with  interest ;  in  an  action  of  assumpsit 
upon  this  promise,  it  is  not  necessary  to  allege  more  than  that' 
the  plaintiff  lent  J.  S.  ^70  to  make  the  j£ 30  up  to  j^lOO, 
>vi(hout  averring  that  he  gave  notice  of  this  to  the  defendant ; 
for  he  is  bound  to  take  notice  of  it,  at  his  perils.     So,  M'here 
the  plaiutiff  declared  as  executor,  that  the  defendant  had  pro- 
mised J.  N.  the  testator,  that  if  he  borrowed  of  one  J.  S.  a 
cprtain  sum  of  money,  he,  the  defendant,  would  repay  it  to  him 
on  the  same  day,  and  on  the  same  conditions  as  they  should 
agree  upon  ;  and  averred  that  J.  N.  borrowed  the  money,  to 
be  repaid  at  a  day  certain,  before  which  day,  he  died,  and  made 
the  plaintiff  his  executor,  and  after  the  day  was  passed  the  plain- 
tilF  recovered  the  money  ;  it  was  assigned  for  error,  that  no  no- 
tice was  alleged  to  have  been  given  before  the  day,  what  agree, 
incnt  was  made  between  J.  N,  and  J,  S.     Flemming,  C.  J. 
however,  held,  that  no  notice  was  necessary  ;  and  took  this  dif- 
ference, that  where  a  penalty  is  to  be  recovered,  as,  in  debt  on  , 
a  bond,th^re  notice  is  requisite  to  be  given,  but  it  is  otherwise, 
whpT^amages  only  are  to  be  recovered,  as  in  assumpsit,  for  in 
tlft  latter  case,  he  said,  the  party  has  sufficient  notice  by  the 
declaration.     He  further  held  that  if  notice  had  been  given,  in 
the  case  before  the  court,  the  defendant  should  have  paid  the 
principal  with  damages,  but  there  having  been  no  notice,  lie 
S'hould  pay  the  principal  only  ♦without  damages ;  notice  being     [*2^1^j 
no  part  of  the  promise,  but  a  convenience  to  the  party,  for  the 
omission  of  which  he  shonld  not  lose  the  benefit  of  the  promise. 
And  Yclverton  and  Croke,  J.  agreed«with  Flemming,  C.  J. ; 
although  they,^  at  first,  thought  otherwise.     But  Williams,  J. 
held  that  notice  was  necessary  in  the  principal  case ;  saying, 
the  difference  was,  where  the  consideration  is  executory,  and 
^^here  it  is  executed  ;  and  that  in  the  former  case,  notice  must 
ho  given,  though  it  is  not  necessary  in  the  latter  »*.     Again,  if 
the  agreement  be  that  the  defendant  shall  pay  so  much  as  J.  S. 
paid,  there,  because  the  person  is  known,  and  indifferently 
named  between  the  parties,  the  defendant,  at  his  peril,  mtfst  in- 
quire of  that  person,  and  the  plaintiff  is  not  bound  to  give  or 

1  Anon.  1  Rol  Abr.  463.  />/.  17.  Haverley  v.  T,aytoii,  1  Bids.  IS. 

■('itc  2\\.  But  sec  Hob.  68.  contra. 
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arer  notice'.     So,  if  the  promise  be,  to  pay  the  plaintiff  tlie 
same  price  for  which  he  should  sell  barley  to  J.  S.  the  defen. 
dant  must,  at  his  peril,  take  notice  of  the  price  agreed  to  be 
paid  by  J.  S.  to  the  plaintiff  ^     The  converse  of  this  nil«  a  p. 
pears  to  be  within  the  same  reason ;  namely,  that  notice  of  pa\. 
ment  of  money  by  the  plaintiff  to  J.  S.  need  not  be  averred^. 
Where  the  promise  was,  to  save  the  plaintiff  harmless  from 
tefin^  in-    *^^  debts,  for  which  he  should  become  bound  as  surety  for  J. 
to,  or  de-    S.  and  it  was  alleged  that  he  was  damnified  by  entering  into  a 
up,  a  K-     hond  for  him,  it  was  held,  not  necessary  to  state  that  he  gafc 
curity.        the  defendant  notice  of  such  bond,  because  he  was,  at  his  peril. 
[*222]    to  take  notice  of  it,  and  save  him  harmless  ^    So,  if  the  ♦con- 
sideration be  the  delivering  up  of  a  bond,  or  other  security  to 
J.  S.  the  obligor  or  covenantor,  it  is  not  necessary  to  allege 
that  the  defendant  had  notice  that  it  was  delivered  up  to  him  ; 
because  he  knows  to  whom  to  resort ;  and  the  difference  is 
where  a  person  is  named,  and  where  not  ^. 
Salt  '^  ^^  ^  stated  that  B.  promised,  if  A.  would  sell  certain  cat- 

deliteiT  tie  to  J.  S.  for  such  a  sum,  in  case  J.  S.  did  not  pay  it  accoid. 
of  ca\tle,  Jug  ^^  ^|jg  agreement,  he  would  ;  and  A.  did  sell  th^  cattle,  to 
be  paid  for  at  a  subsequent  day  ;  no  notice  need  be  gi^lh,  or 
alleged  to  B.  of  the  sale  to  J.  S.  or  at  what  time  the  pa^mAit 
was  to  be  made*.  So,  if  the  plaintiff  declare  that  in  considera- 
tion he  would  deliver  a  horse  to  J.  S.  the  defendant  promised 
to  pay  him  a  certain  sum  of  money,  when  he  should  be  thereto 
requested  ;  it  is  not  necessary  to  give,  or  allege,  notice  to  tbe 
defendant  of  the  delivery  of  the  horse,  he  having  bound  hnnself 
to  pay  the  money,  on  requests.  The  same  rule  holds  with  re. 
spect  to  averring  noticaof  the  sale  or  assignment  of  the  plain, 
tiff's  lands,  &c.  to  a  third  person,  named  or  pointed  out  by  the 
contract. 

HaTine  considered  the  cases  which  determine  that  notice  need 

<ione  by      ^^^  ^6  averred  of  any  act  to  be  performed  by  the  plaintiff  him. 

stranger,     self  to  a  third  person,  it  is  next  to  be  observed,  that  although 

the  performance  of  the  act  is  to  be  by  a  stranger,  yet  if  he  be 

named  and  known  to  the  parties,  it  is  not  necessary  to  allege 

# 

^  Henning's  case,  Cro.  Jac.  432,  1  Rol.  Abr.  4G3.pi.  15,  S.  C         *  Pbl- 
Jlngton  V.  lingham,  1  Rol.  Abr.  463.  pL  16.  "  5W  vide  anti  209, 10. 

V  Soroerfall  v.  Bamaby,  Cro.  Jac.  287.  ^  Smith  v.  Goff,  Stlk.  457- 

11  Mod.  48.  S.  C.  «  PoUington  v.  Lingham,  1  Rol.  9.  Abr.  462.  pi  6 

y  Ponfrett  v.  Shadd,  1  Rol.  Abr.  461.  A.  1. 
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notice  9  for  the  ^defendant  may  obtain  information  of  the  party  [*2^3] 
who  is  to  do  the  act,  and  is  therefore  bound  to  take  notice  of 
the  act  done  at  his  peril :  whether  it  be  merely  of  a  personal 
nature  to  be  done  by  the  party  himself,  or  not ;  and  whether  it 
respect  any  personal  act  of  such  stranger,  or  his  delivery  of 
goods,  or  conveyance  of  lands,  &c. 

Thus,  where  the  plaintiff  declared,  that  the  defendant  pro-  a  u  u 
nirsed,  that  in  consideration  the  plaintiff  would  procure  a  dis-  stranger. 
charge  of  a  debt  owing  to  J.  S.  from  the  defendant's  father,  he 
would  save  the  plaintiff  harmless  against  J.  S.  and  averred  that 
lip  procured  the  defendant's  father  to  be  discharged  of  the  debt, 
ai^d  became  bound  to  J.  S.  for  the  payment  thereof,  and  had 
hpca  sued  by  him  on  this  obligation,  from  which  the  defendant 
bad  uot  saved  him  harmless ;  it  was  objected  that  the  declaration 
was  not  good,  because  it  did  not  allege  notice  to  the  defendant 
of  the  bond',  and  suit  upon  it;  but  it  was  held  to  be  sufficient, 
without  such  averment 3. 

Soy  w  here  a  promise  is  to  pay  if  another  person  do  not,  notice 
of  the  non-payment  by  such  person  need  not  be  alleged;  for   menthv 
w  lierc  the  promise  was,  that  if  one  Jennings  did  not  pay  the   strangt  r. 
rent  of  certain  premises,  the  defendant  would  pay  it,  and  it  was 
a\  erred  that  Jennings  had  not  paid,  and  that  the  defendant, 
although  often  requested,  would  not  pay;  one  of  the  errors  as. 
bigned  was,  its  not  being  alleged  that  notice  was  given  to  the 
defendant  that  Jennings  had  not  paid  *the  rent ;  but  it  was    [*224j 
over.ruled,  on  the  ground  that  he  at  his  peril  was  bound  to  take 
notice  of  it,  and  pay  the  rent,  otherwise  his  promise  was  bro. 
ken^* ;  and  the  promise  was  the  cause  of  action,  and  not  the 
non-payment. 

]f  a  man  promise  to  pay  so  much  money  as  J.  S.  p^^id  to  J. 
N.  and  it  is  averred  that  so  much  was  paid  by  J.  S.  to  J.  N.    J'^}^'<^"^ 
that  is  sufficient,  without  any  averment  of  notice;  for  the  sum"  siVanger, 
paid  is  not  more  properly  in  the  knowledge  of  the  plaintiff  than   J?  ^""' 
the  defendant,  but  is  in  fact  only  known  to  J.  S.  or  J.   N.  to 
whom  either  of  the  parties  may  apply  for  information  c.     And 
where  the  promise  appeared  to  be,  that  if  any  part  of  a  certain 
sum  of  money  for  which  the  plaintiff  had  given  the  di>fendant 
security,  had  been  before  paid  to  J.  S.  the  defendant's  scrive- 

5t  Cro.  Jac.  287.  Ante  221.  «  Atkinson  %.  Kolfe,  1  Leon,  105.  Cro. 

Jac.  433.  1  Saund.  116.  S,  P.  »»  Brookbank  r.  Taylor,  Cro.  Jac.  685. 

'i  Hardr.  42. 
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[*226] 


ner,  by  J.  B.  or  any  other  person  by  his  appointment,  then  the 
defendant  would  pay  so  much  to  the  plaintiff's  testator  on  re- 
quest ;  and  it  was  averred  that  J.  B.  by  the  hands  of  J.  H.  bad 
before  paid  to  J.  S.  part  of  the  money ;  it  was  held  that  it  wa* 
not  necessary  to  allege  notice  of  the  fact,  because  it  did  not  reM 
more  in  the  conusance  of  the  plaintiff,  than  of  the  defendant  ^. 

If  a  man  promise  to  perform  the  order  of  a  stranger,  no  m^ 
tice  need  be  given  or  averred  of  the  order,  unless  there  be  i 
special  provision  for  such  notice,  for  the  promisor  is  bound  b} 
his  promise  to  take  notice  of  it ;  therefore,  if  a  man  promise  tu 
pay  so  much  as  J.  S.  shall  be  found  to  be  in  arrear  for  rent,  no 
notice  need  *be  given  or  stated  ^.  So,  if  the  promise  be  to  pa) 
so  much  as  a  stranger  shall  appoint  to  be  paid  by  the  defendant 
to  the  plaintiff,  for  passage  over  certain  locks  in  a  rivtr. 
made  by  the  plaintiff  in  his  own  soil  f.  So,  where  the  promise 
was,  that  if  J.  S.  should  afhrm  the  rent  of  certain  premises  to 
be  so  much,  the  defendant  would  double  it,  Coke,  C.  J.  heW 
that  he  was  bound  by  his  promise  to  do  so,  without  any  notice 
of  the  affirmation  of  J.  S.  to  which  Haughton,  J.  agreed?. 

In  the  case  just  cited,  Dodderidge,  J.  took  this  distinc- 
tion, that  where  one  is  ignorant  of  the  thing  to  be  done  by 
him,  there  notice  should  be  given  to  him  of  it ;  but  if  a  man 
undertake  to  do  a  certain  and  known  thing,  or  what  may  be 
rendered  certain  by  inquiry,  he  is  bound  to  ascertain  the  ei- 
tent  of  his  promise,  without  notice,  and  perform  it,  to  the  ex. 
tent,  at  the  time,  and  in  the  manner  promise<l.  Croke,  J.  said 
the  difference  where  notice  must  be  given,  and  where  not,  va<, 
where  the  thing  to  be  done  has  reference  to  a  third  person,  and 
where  to  the  party  himself;  for  there  notice  is  to  be  given  to 
him,  because  he  is  cooperarius^  but  otherwise  notice  need  not 
be  given.  And  Coke,  C.  J.  said  the  difference  was,  where  tlw* 
act  is  to  be  done  to  a  mere  stranger  who  hath  no  interest,  and 
where  to  the  party  himself;  as  authorities  for  which,  he  cited 
33  n.  6.  &  2  E.  4.  that  if  a  man  be  bound  to  J.  S.  to  enfeoff 
J.  D.  if  J.  D.  refuse  to  be  enfeoffed,  the  obligation  is  forfeit, 
ed,  for  he  has  *bound  himself  that  he  shall  accept  of  the  feoff- 


^  Harris  «.  Ferrand,  Hardr.  42. 
«.  ThonieU,  1  Rol.  Abr.464,/»/.  20. 
144,  5. 
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in  cut ;  but  if  it  were  to  enfeoff  J.  S.  himself,  and  be  should  re- 
fuse  the  feofiment,  that  is  no  forfeiture  of  the  bond^» 

So,  although  notice  is  not  necessary  to  be  given  if  the  third  -^^j^^^ 
i»erson  be  certain,  it  is  necessary  if  the  person  be  uncertain  ;   person  is 
thus,  it  is  said  in  a  case  in  Leonard's  Reports,  that  if  I  be  ^^^ 
l)ound  to  make  to  you  such  an  assurance  as  J.  S.  shall  derise, 
I  am  bound  at  my  peril  to  procure  notice;  but  if  I  be  bound  to 
you  to  make  such  assurance  as  your  counsel  shall  advise,  there 
notice  ought  to  be  given  to  roe>.     Many  other  cases  are  to  be 
found  in  the  books,  in  debt  and  covenant,  wherein  it  has  been 
held,  that  where  the  defendant  is  bound  to  do  an  act  on  the 
performance  of  some  other  act  by  a  stranger,  it  is  enough  to 
aver  the  performance,  without  alleging  notice  of  the  act  done 
or  performed!.     But  the  cases  in  assumpsit  are  quite  sufficient 
to  exemplify  all  the  general  rules  on  this  subject ;  and,  for  rea- 
sons already  motioned,  no  others  will  be  mentioned  in  this 
chapter^  although  the  cases  in  the  action  of  covenant  also  seem 
io  apply  to  declarations  in  assumpsit  i^. 


With  respect  to  the  form  in  which  an  averment  of  notice  must  p  _.  ^ 
be  made,  where  it  is  necessary  or  proper,  the  plaintiff  should  averring 
allege  it  with  all  necessary  ^circumstances, as,  time  and  place;   ^f'^f^ 
tod  it  should  appear  to  be  given  to  the  defendant,  or  such  other  ni. 
person  as  is  intended  by  the  contract.     Where  it  is  necessary     [*^27] 
that  the  notice  should  come  from  the  plaintiff,  or  any  particu- 
lar person,  it  must  be  averred  to  have  been  given  accordingly. 
But  in  general,  the  day  on  which  notice  is  alleged  is  immate- 
rial, so  that  it  be  laid  consistently  with  the  other  allegations  in 
the  declaration  ;  and  where  thaf  is  the  case,  it  is  usually  stated  . 
on  the  day  previoosly  mentioned,  as,  ^^  on  the  ^me  day  and 
vear  aforesaid,"  &c.     It  is  also,  in  general,  sufficietit  to  state 
that  it  was  given  at  the  place  where  the  venue  is  laid.     It  was 
observed  in  a  previous  page,  that  if  the  promise  be  to  pay  the 
plaintiff  so  much  as  would  content  him  for  going  a  journey, 
or  the  like,  it  is  sufficient  to  allege  that  he  was  content  to  take 
such  a  sum,  without  shewing  any  time  or  place,  when  or  where 

*"  /c^  1 1  lean.  105.  Et  vide  Cro.  Jac  433.  ante  311.  J  C«ira. 

I>ig.  a  Pleader.  C.  75.  k  Ante  158. 
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he  gaie  noftce  of  his  contentment,  (or  it  Is  only  natter  of  coiu 
rej'ance  or  inducement^  and  the  time  and  place  where  he  wa<^ 
content  is  not  material  or  issuable ;  at  all  events  the  omission 
of  the  allegation  of  them  is  remedied  by  verdicts  (I) 
/Whefe  Where  notice  is  material  to  be  given  at  a  particular  time  or 

>^<'«         place,  to  a  particnlar  person,  or  in  a  particular  manner,  it  nnsr 
at^cer*     ^  ayerred  to  hare  been  given  accordingly*" ;  thus,  we  may  re. 
tain  tim^   member,  that  where  the  performance  of  the  defendant's  pro. 
mise  (which  was'to  delirer  wheat)  depended  on  the  platntiff^ik 
[^2^2    ^approbation  of  the  wheat,  at  a  certain  fair,  although  a  special 
request  was  alleged  to  deHver  the  wheat,  yet  that  was  held  to 
be  insufficient,  as  it  was  at  a  subsequent  time,  and  a  difierent 
place  from  that  of  the  fair".     So,  where  the  plaintiff  declared 
that  the  defendant  had  promised  to  pay  him  before  the  end  of 
a  fair  all  the  money  which  he  should  disburse  for  J.  S.  dunog 
'     the  fair,  it  was  held  that  in  declaring  upon  this  promise,  if  the 
plaintiff  do  not  aver  that  he  gave  notice  before  the  end  of  the 
fair,  of  what  he  disbursed  during  the  fair,  the  declaration  h 
not  good,  although  it  be  averred  how  much  he  disbursed ;  and 
a  demand  of  the  amount  after  the  fair  is  not  sufficient,  for  tbe 
defendant  cannot  know  how  much  was  disbursed  without  no- 
, .     tice,  and  notice  after  the  fair  is  bad,  because  the  money  is  to  br 
paid  by  him  during  the  fair®. 
^.^.  And  where  the  notice  is  to  be  given  at  a  particular  place,  or 

tion  ^^  particular  person,'  &c.  h  must  appear  to  have  been  so  gireo^ 

where        fbr  a  general  averment  of  notice  will  not,  it  seems,  be  suffi- 
ofareal,    cientP.     Here  a  distinction  is  to  be  observed  between  a  pro- 
orperaon.  mise  to  pay  rent,  and  to  repair,  upon  notice  ;  for  notice  anddp* 
.   '  mand  of  the  former  is  to  be  made  upon  the  land,  the  rent  beio^ 
of  a  real  nature  <),  but  a  promise  to  repair  is  collateral  to  tba 
land,  and  merely  personal,  so  that  notice  of  the  want  of  repairis 
IS  not  of  necessity  to  be  given  upon  the  premises,,  bat  such  no. 
tice  ought *to  be  given  to  the  person  of  the  lessee,  who  has  the 
interest  in  the  land''. 

>  Jk^  Bavoy  «.  H4MalVCro«  Eli2.  Vi2.  Jk  Leon*  135.  & C  .  .  "Cobt- 
I^g.  ,th.  Pleades,  C.  74.  "  Brablc  v,  lIolywcU»  Cro.  J^  2iiX 

o  Uardf  V.  Gibbon,  1  Rol.  Abr.  469  />/.  S.  P  Com.  Uig.  tit  Pleader, 

C.  74.      "      q  Ante.  r  Swetman  v.  Cush,  Yelv.  37.  Cio.  Jac.  S.  S.  C 

(1)  A  genera]  averment  that  the  defendant  had  notice  cfoHthefrt- 
mutt  in  a  declaration  is  sufficient  in  all  cases  'where  notice  is  irqaind  of 
the  acts  stated  therein  to  be  done.    Boot  t.  FranUio,  3  John.  Kep.  307. 
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*It  is  wld^  that  if  one  be  bound  to  make  a  conyeyance,  such     r*S29] 

as  tbe  counsel  of  the  other  shall  advise,  and  shew  that  the  conn.   -^^^^' 

^l  did  advise  such  a  conveyance,  and  that  he  inquired  the  de.   quest, 

fendant  t©  execute  it,  tljat  is  sufficient,  without  shewing  that   °J*y  »"P- 

.        r  plv  aver- 

he  gave  him  notice  of  the  particulars  ;,  for  a  request  implies,  all   n^,)t  of 

other  circumstances  ■•  nofide.  " 

But  although  the  alleviation  of  a  request,  in  general,  implies   WMt  al* 
notice  of  every  thing  purported  by  the.  request  *,  yet  it  cannot   ^^*J|]I^ 
supply  the  allegation  of  notice,  unless  the  request  appears  to   sufficient 
have  been  made  at  the  same  time  and  place,  and  to  the  same  ^^Jj"^ 
|)orson,  when,  where,  and  to  whom,  notice  ought  to  have  been 
given  »;  and  a  general  allegation  of  a  request  is  not  in  such 
cases  proper,  as,  ^^  although  often  requested  ^ ;"  it  should  be  a 
special  allegation  of  a  request,  with  the  same  circumstances  a$ 
should  hare  accompanied  the  notice^. 

And  an  averment  of  request  will  not,  it  seems,  supply  the  «    t.  n^ 
omission  of  notice  on  a  special  demnrrer,  on  which  no  intend*   gallon  not 
meat  or  implication  can  be  made  to   support  the  pleading,    sufficient 
u  hich,  if  it  be  not  sufficiently  certain  on  the  face  of  it,  canpot  cial  de* 
be  maintained  «,     A  special  demurrer  however,  in  such  cases,   "*'^"^'^* 
is  proper  ;  for  on  a  general  demurrer,  no  defect  in  form  can 
be  taken  advantage  of, 

^Where  a  personal  notice  is  necessary,  yet  one  party  is  net     [^^SO^ 
booad  to  seek  another  to  give  notice,  where  the  latter  by  his   Averment 
own  act,  in  absconding,  has  prevented  it.     Notice  is  dispensed  fornotic6. 
with  by  the  absconding  r.     There  may  be  other  circumstances 
to  excuse  the  giving  of  notice ;  in  which  cases,  the  circumstances 
of  excuse  may  be  stated,  instead  of  averring  notice.     Questions 
of  this  nature  most  commonly  occur  in  actions  on  bills  of  ex« 
change.     More  information  upon  the  subject  will  therefore  be 
found  in  that  part  of  this  book,  wherein  averments,  of  notice 
and  excuse  thereof,  in  those  actions,  are  considered. 

Where  notke  h  necessary  and  there  is  no  excuse  for  the  want 
of  it  <,  ar  any  thing  alleged'to  supply  that  defect*,  it  may  be   averment, 
taken  advantage  of  by  demurrer,  or  motion  in  arre&t  of  judg.   where  fa- 
nent,  or  writ  of  error,  after  judgment  by  default  b.     But  the 
▼ant  of  alleging  notice  may  be  helped  by  verdict,  in  some 
cases « ;  though  not  in  others,  in  which  it  is  irremediably  ftital  ^. 

>  Ar  Jones,  J.  3  BuU.  32r.  £<  «iJ^  Cro.  Efiz.  250.  Ja/e  31^  17.    ^  i^. 
"  Cro.  Efix.  250,  ^  Cro.  Cbx,  2^  Ante  226,7.  £t  vide  pott  chap.  m. 

'f  Cro.  Hit.  250.  Jme  237,  S,       »  Cro.  Jac.  228.  Jnte  2ir.  rl  Salk. 

21^  *  ^uprd.  •  Antt  229.  ^  Henning's  case,  Cro.  Jac.  4o3. 

•*n'c20ft.       eStr.214.  d  Doug.  679.    2  Bur.  899.   ISaund.  228. 


CHAPTER  VUt 

OF  THE  AVERMENTS  OF  REQUEST,  IN  SPBCUL 

ASSUMPSIT. 

r*2311     ^  Stating  the  cases  which  have  been  determined  on  the  allegsu 

Where  a-  tion  of  a  request,  in  declaring  in  special  assumpsit,  it  will  be 

^5™^*^*     proper  to  consider,  first,  where  a  special  arerment  of  a  requ^ 

quest,  M,   is  necessary ;  secondly,  how  the  request  must  in  that  case  he 

rtfnc^.  alleged,  and  where  a  defective  allegation  of  request  is  ^edbr 

Mtty.  verdict ;  and  thirdly,  where  the  general  allegation  of  request 

is  sufficient,  and  how  far  the  want  of  that  allegation,  or  the  de- 

fective  averment  of  a  request,  is,  in  such  case,  material.     It  is 

frequently  proper  to  allege  notice,  as  well  as  request ;  but  as 

the  former,  generally,  comes  first  in  fact  and  in  statement, 

although  it  has  been  seen  that  the  latter  may  imply  and  include 

the  former^,  it  has  been  thought  best  to  postpone  mentioning 

the  cases  relati?e  to  the  averment  of  request,  to  the  considert- 

tion  of  those  respecting  the  allegation  of  notice ;  the  rules  ap^ 

plicable  to  these  two  sorts  of  averments  being  quite  distinct  and 

different,  and  one  of  them  being  frequently  necessary,  without 

[*232]     the  other.     *lVith  respect  to  the  necessity  of  alleging  a  special 

request,  it  is  a  general  rule  that  where  the  plaintiff  declares  (or 

the  non-payment  of  a  collateral  sum,  or  the  non.performanre 

of  a  collateral  act,  which  is  to  be  paid,  or  done  on  a  future  re- 

quest,  it  must  be  specially  alleged  that  a'request  was  made  ;  it 

being  an  executory  part  of  the  contract,  the  execution  of  whicb 

is  traversable.     A  collateral  sum,  or  act,  is  distinguished  from 

mere  debt  or  duty,  or  sum  in  the  nature  of  a  debt  or  duty,  be. 

tween  the  parties  *>.  (1 ) 

*  Ante  229k  l»  Com.  Dig.  tit  Pleader,  C.  69, 70. 


(1)  WheK  the  plaintiflr  declares  for  a  precedent  deht,  no  specuJ  aobce 
or  request  is  necessary  to  be  alleged  in  the  deciaratioD.  Ernst  r.  Bartlf} 
1  John,  cases,  319. 


or  THE  ATXEMBHtS  OF  miSaUSST.  189 

I.  First,  if  the  promise  be  to  pay  a  collateral  sum  on  request, 
a  request  must  be  specially  alleged ;  because  it  is  part  of  the  collateral 
execution  of  the  contract,  and  traversable.     Many  of  the  cases   sum  pay- 
to  be  found  in  the  books  upon  this  point,  are  not  now  cousid.  xequest 
ered  as  law ;  but  the  general  rule  remains  unimpeached.    Thus, 
where  the  plaintiff  declared  that  in  consideration  that  he  had 
expended  divers  sums  of  money  for  the  defendant,  he  promised 
to  pay  him  all  such  sums  as  he  had  expended  for  him ;  aud  alleg. 
ed  that,  '^  although  often  requested,"  he  had  not  paid  ;  after  a 
verdict  for  the  plaintiff  on  non  assumpsit^  it  was  moved  in  arrest 
of  judgment,,  that  the  plaintiff  ought  to  have  alleged  the  dfiy  and  * 
place  of  the  request,  because  it  wasissuable,  and  that  it  was  not 
like  the  common  action  on  the  case  for  a  certain  debt  or  duty, 
which  is  payable  without  request,  that  action  being  in  the  nature 
of  an  action  of  debt ;  but  that  in  the  principal  case,  the  action 
was  upon  the  promise,  and  not  maintainable  without  shewing 
what  it  due,  and  an  express  request  to  pay  it<^.     *And  where   L  ^^^J 
the  plaintiff  declared,  that  the  defendant  promised  to  pay  so 
much  for  every  stone  of  wool  he  delivered  to  him,  and  averre<^ 
that  he  delivered  so  many,  stone  as  amounted  to  so  much,  but 
that  the  defendant,  ^^  although  often  requested,"  had  not  paid 
the  amoupt ;  after  verdict  for  the  plaintiff  on  non  assumpsiiyOue 
of  the  errors  assigned  was,  that  the  declaration  did  not  state  the 
day  and  place  of  the  request,  and  the  promise  was  not  properly 
to  pay  a  debt,  but  arose  by  the  delivery  of  the  wool,  subsequent 
to  the  promise  ;  and  of  that  opinion  was  the  whole  court  ^,    In 
another  case,  where  the  plaintiff  declared  that  in  consid^tion 
the  defendant  had  retained  him  to  go  from  London  to  Paris,  he 
pronused  to  pay  him  so  much  as  would  content  him,  and  al. 
ieged  that  he  went  to  Paris,  and  was  content  to  take  a  certain 
sum, and  requested  Ute  defendant  to  pay  it;  because  no  place 
was  alkgjed  where  the  request  was  made,  judgment,  after  ver- 
dict, was  stayed ;  for  it  was  said  that  ttie  assumpsit  was  nothing 
without  request^.   .  But  in  this  case,  it  appears,  that  tlie  plain, 
tiff  had  judgment;  the  principal  point  being  whether  the  cir. 
cumstance  of  the  plaintiff's  being  content,  was  necessary  to  be 
alleged  with  a  time  and  place,  which  was  held  to  be  unnecessary, 
ss  it  was  but  inducement,  and  not  material  nor  issuable ;  for  no 

•'  Mbrrit  V.  Kitke,  do.  Efiy.  73.     But  tfee  1  Sannd.  33;  and  note  2 
therc^  d  Devenly  v.  Wdbore^  Cm.  £Uz.  85.    Osbttitan  v.  Garton, 

Id.  91.  S.  P.  <\  De  Bavoy  v.  Hassoll,  Cro.  Eliz.  132.  .     •  .. 


<m6  Could  oBtmnini  QpcNi  it^lmt  tM  pfatistiff  liiuitlff*'  "^Apa^ 
vbere  the  plaiiitiff  declarei  that  iB  tamadBMum  ai  Uf  ftmim 
to  find  meat  lor  the  defendant  and  fail  ooa^Mnj-,  tke^deCpadn^ 
promised  to  pay  himull  sndi  sums  as  Itemeat  foond  shmU 
amount  to;  and«T6rred  tlie  finding  of  meat  to  tiieainmmt  of  m 

[*^^]  mucli^  but  that  the  ^defendant,  ^^altliough  •fteBveqwcted^*' 
bad  not  paid ;  the  plea  of  non  assuHnp^H  being  foond  a^nit 
him,  he  mo-ved  in  arrest -of  judgment,  for  want'oCns<aile|!a&n 
of  a  special  request ;  and  the  court  were  unaninKnisljr^f  opittkn 
that  the  declaration  was  bad,  on  that  account ":  IrapaiMtede. 
fendant  was  charged  uponi  a  collateral  ptmaiao,  and  aoteBi 
promise  to  pay  a  dei)t  due  before.it  was  made,  ia  wbieh  lalter 
case,  the  general  afiegation,  ^^  although  oftes  roquested,"  n 
sufficients.  In  another  case,  where  the  pialiitiff  dedareiis 
constderaUon  he.  would  buy  certain  land  of  the  defeadut,  te 
promised  to  pay  him,  on  request,  a  certain  sum,  wl^  J.  ^ 
owed  the  pUuntiff ;  and  it  was  alleged  that  he  twi^tundpii^ 
for  the  land,  but  that  the  defendant,  ^^  althougli  oAsn  request- 
ed," had  not  paid  the  money  owing  to  J.  S.  the  court  tewkni 
that  as  it  was  a  stranger's  debt,  and  no  duty  by  Hk:  dcAodint 
before  tiie  promise,  nor  pajrable  but  upon  request,  an  express 
request  ought  to  hare  been  alleged ;  and  it  was  adjudi^  for 
the  defendant  \  But  the  distinction  on  whiohthese  cases  ap- 
pear to  have  principally  proceeded,  namely,  belrween  a  pieoi'oe 
to  pay  a  precedent  debt,  and  one  to  become  due  on  a  fstii* 
erent,  is  oTer.rnled  by  subsequent  cases,  which  will  be  noticed 
in  their  proper  place ;  and  which  appear  to  estafaiiA  it  ss  a 
,  .  general  rule,  that  where  the  promise  is  to  pay  a  debt  or  dutft 
and  the  action  is  brought  for  the  non-payment  of  it,  afler  itl^e- 
comes  due,  no  specml  averment  of  request  is  necessary*.  The 
following  case,  therefore,  will,  at  this  day,  better  eocempllfy  t^i^ 
above  rule  than  any  of  those  which  havebeen  mentioned ;  but 

[•235]  the  *audiority  of  that  case  too  seems  t^  be  shaken  by  theautlio- 
rities  which  have  over-ruled  the  old  distinction ;  for  a  sam  due 
by  award  seems  to  be  as  much  a  debt,  as  any  other,  when  the 
award  is  made:  and  an  action  of  debt  lies  for  it.  In  the  case  al- 
luded to,  the  plain tiiFdeclared,  that  in  consideration  he-hid  pro- 
mised the  defendant  to  pay  him  j^40  on  request,  if  he  did  not 
perform  an  award,  the  delendant  promised  him  thai  if  he  dtd 

^Id,  S  Sehnan  ♦.  King,  Cro.  Jac.  183.       .     ?»  Hill «» Wade,  Cw. 

Jac.  523.  i  Yelv.  G^    1  Str.  88.  iW^ 


ootpevlonii  Ae  a^ilnurd  on  Us  party  lit  woiM  pay  ilie  plaintiff 

(he  Uke  sum  of  j04O  on  request ;  and  it  ^pms  liiewn  that  an 

sward  mw  made,  and  that  Hbm  defendioit  did  not  perform  it, 

bat  m^  feywst  of  Ae  j&40  was  alleged : .  for  which  reason^  and 

becanse  the  j840  <wa8  a  collateral  penalty*  and  notJi  debt  or  duty 

preeedeaft,  ^hb  otert  were  clearly  of  opinion  that  the  declara. 

don  waa^  tod^  and  ordered  a  nil  eapiai  per  biUam  to  be  entered, 

on  deoiaraer  to  the  plea  J,   The  circumstance  of  the  i^40  being 

a  penalty,  in  th^  case,  may  be  material  k.  Perhaps,  the  clearest 

and  most  fireqnent  instance  which  can  be  adduced  to  exemplify 

the  abvire  rale  is,  that  of  a  eoUateral  promise  to  pay  the  debt  of 

8  third  penon,  in  the  event  of  his  default  to.  pay  it,  where  the 

som  heoig  eleaiiy  collateral,  and  promised  to  be  paid  on -re- 

quest,  in  the  event  of  non-payment  by  the  original  debtor,  in 

aa  actioa  against  the  defendant  on  such  promise,  a  request 

mast  be  apaeially  alleged  > :  thoogh  if  the  promise  be  to  pay  a 

sum 'doe  from  a  third  person,  as  well  as  the  defendant  himself, 

to  tiie  plaialif',  upon  an  original  promise,  made  on  a  considers. 

tien  moving  from  him  to  the  defendant,  it  may  be  otherwise^. 

*U  ^nt  promise  be  to  do  a  collateral  matter,  not  consisting     [*236] 
of  the- payment  of  money,  on-  request,  it  mast  be  specially  aver.  ^^^ 
Fsd  that  a  request  was  made :  therefore  where  the  plaintiff  de.   matter  to 
dared,  that  in  consideralion  he  would  forbear  to  sue  execution  ^  done 
sgainst  J,  D.  the  defendant  promised,  upon  request,  not  only  quest 
to  deUver  and  assign  to  the  plaintiff  the  lease  of  a  certain  house, 
but  idso,  ttpon  request,  to  deliver  to  him  a  certain  quantity  of 
wiae ;  after  a  verdict  for  the  plaintiff  on  non  asiun^siij  it  was 
moved  ia  arrest  of  judgment,  that  the  plaintiff  had  not  alleged 
a  request  to  the  defendant  to  deliver  the  wine*  And  Shute  held 
that  th0  declaration  was  bad  for  that  reason,  and  that  the  pica 
had  not  helped  it ;  of  which  opinion  were  Gawdy,  and  two 
odier  judges ;  although  Manwood  said,  that  the  defendant,  by 
pleadmg  the  geaenU  issue,  had  allowed  the  sufficiency  of  the 
count  I'.    So,  where  the  declaration  stated,  that  in  considera. 
tion  the  plaintiff  would  pay  one  J.  S.  for  the  use  of  the  defen. 
ctaat^  a  sum  of  money,  the  defendant  promised  to  deliver  to  the 
plaintiff  a  cert^  hond^  on  request;  and  alleged  the  payment, 

i  Birks  V.  Trippet,  1  Saund.  33:  and  note  2  thereon.  I"  Hob.  68 . 1 

Bok  £2.  ifitf e  312.  1  Cro.  Jae.  500.  Ow.  109. 1  Saund.  102.  n.  2. 

■Cro,  Jac.  523.    And  aee  3  Leo.  363. 2  Vent  74^  5.  1  Stp.  88,9. 1  vri\^ 
305.  1 D.  Ac  E!  t33.  J^t.  n  Pdlison  «.  Barnard,  Sav.  72. 
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bttUlfaat  the  defendant,  ^^  although  often  requested,'*  had  not 
denrered  the  bond ;  after  Terdict,  and  judgment  for  the  plain. 
titT,  on  the  general  issue,  a  writ  of  error  was  brought,  because 
no  special  request  was  alleged  to  deliver  the  bond ;  and  all  the 
court  resoWed  that  he  ought  to  have  made  such  al legation,  and 
the  general  allegation  of  '^  although  often  requested,"  was  not 
sufficient.  For  when  a  request  is  material,  it  ought  to  be  al. 
leged  in  certain,  because  it  is  traTersable ;  it  being  only  where 
no  request  is  material,  that  the  general  allegation  is  sufficient •: 
£*2373  and  although  the  ^defendant  had  denied  the  promise,  and  not 
the  request,  yet  the  yerdict  would  not  aid  the  declaration,  be. 
cause  a  request  is*  necessary  by  the  contract,  and  therefore 
.  matter  of  substances.  It  was  said  that  the  same  point  had  been 
seyeral  times  resolved  in  the  Common  Pleas  in  other  cases *i. 
In  one  of  those  cases,  it  appears  that  the  promise  was,  In  coo- 
sideration  that  J.  S.  had  deliyered  a  horse  to  the  defendant,  be 
promised  to  deliver  to  him  another  horse  or  a  sum  of  raone}'. 
on  request ;  J.  S.  declared  in  assumpsit  upon  this  promise^ 
stating  that  the  defendant,  ^^  although  often  requested,'*  had 
not  delivered  the  money  or  the  horse  ;  and  on  non  assumpsit^ 
the  plaintiff  obtained  a  verdict  and  judgment.  But  upon  a  writ 
of  error,  the  judgment  was  reversed;  because  no  express  re. 
quest  was  alleged,  which  was  held  to  be  necessary,  by  the  words 
jof  the  contract.  Yet  it  seems  that,  if  a  precise  request  had 
been  alleged,  without  mentioning  the  place  where  it  was  made, 
and  non  assumpsit  had  been  pleaded,  and  found  for  the  plain, 
tiff,  it  would  have  been  good ;  although  it  might  have  been 
otherwise,  if  the  request  had  been  traversed,  for  then  no  vaiue 
would  have  appeared  where  the  trial  should  be  had^ 


Time  and  ^^'  ^^^^^"^^  *  special  request  is  necessary,  it  must  be  alleged 

place  with  a  time  and  place  of  the  request'.   This  rule  is  established 

Sated^tf  ^y  ^^^'  ^^  *'*®  greatest  part  of  the  cases  already  quoted,  in  the 

[*238]  previous  part  of  this  *chapter^    There  is  no  general  rule  mor» 

special  firmly  established  than  that  where  notice,  or  a  request,  is  by 

ifecessa- 

O-  o  Peck  w.  ACthwolde,  W.  Jon.  85.  3  Buls.  297.  S.  C.  P 11 

<i  liowc  «.  Kirby.    Banke  v.  Thwaitcs.    Old  v.  Eastgreen.  r  Love 

V.  lOrby,  W.  Jon.  56.  •  3  Buls.  298.  *  Ante  232,  &c. 
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law  necessary,  the  general  aTerment  of  ^^  although  often  re. 
quested'^  will  not  be  sufficient;  but  it  roust  be  parlicularlj 
act  forth,  that  the  court  may  judge  whether  the  notice,  or  re- 
ijucst,  was  sufficient^:  and  it  is  traversable^. 

With  respect  to  what  is  a  sufficient  allegation  of  a  special  re. 
questy  where  the  plaintiff  alleges  a  particular  fact  with  a  time  ficient 
and  place,  and  then  states  that  he  "  then  and  there' » requested  the  •tatement 
defendant,  no  doubt  could  ever  be  entertained,  but  that  it  was  a 
sufUcient  averment.  And  even  if  he  omit  the  words  ^^  then  and 
there,'*  yet  the  averment  will  be  sufficient,  even  on  a  demurrer ; 
for  all  shall  be  intended  to  be  done  together;  therefore  where 
the  plaintiff  declared  that  at  such  a  time  and  place,  he  shewed 
the  defendant  a  certain  order  for  the  payment  of  the  money,  and 
requested  him*  to  pay ;  on  demurrer,  it  was  held  that  if  a  de- 
maud  were  necessary,  it  was  sufficiently  laid,  without  saying 
that  he  ^^  then  and  there",  requested  the  defendant,  for  it  should 
be  intended  that  the  request  was  made  at  the  same  time  and 
place  when  the  order  was  presented  ^^. 

Unless  where  the  request  is  necessary  to  be  made  before,  or 
on,  or  after  a  certain  time,  or  at  a  certain  place,  the  day  alleg.   ^^^^ 
ed  Is  quite  immaterial,  and  the  common  venue  is  the  proper   in  mode 
place  where  it  should  be  stated;  but  otherwise,  the  request  P^f^"^' 
most  be  alleged  ^according  to  the  fact,  or,  at  all  events,  so  as   contract. 
to  avoid  an  apparent  disre^^ard  of  the  terms  of  the  contract.   1*239] 
Ilowcver,  where  it  appeared  that  one  man  agreed  to  sell  to  an. 
other,  certain  stock,  if  he  should  demand  it  ore  tenusj  or  by 
note  in  writing  left  at  the  India.house,  before  such  a  da}" ;  and 
it  was  stated  that  although  he  demanded  it  ore  ienus^  and  by 
note  at  the  India-bouse,  the  defendant  had  not  transferred  it ; 
on  demurrer,  it  was  objected  that  the  demand  was  not  suffi. 
ciently  alleged,  as  the  note  alone  could  be  left,  and  the  demand 
must  have  been  personal,  so  that  the  time  and  place  of  it  ought 
to  have  been  shewn ;  but  after  being  twice  moved,  it  was  ad. 
judged  for  the  plaintiff,  the  constant  practice  affording  sufficient 
ground  for  an  exposition  of  the  words  in  his  favour '^. 

And  it  must  appear  that  the  request  was  made  by  and  to  the   py  ^^d 
proper  parties  t.     But  if  a  promise  be  made  by  several  persons  to  pi'o|>er 

a  Per  E>Te,  J.  1  Str.  88.  v  Hardr.  38.  Ante  233. 236.  ^  Boken- 

bain  «.  Thacker,  2  Vent.  74, 5.  *  Hall  n.  Cupper,  Skin.  391.  And  sec 

1  Str.  45a  y  Antf  227. 
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to  pay  or  deliver  a  sum  of  money,  or  goods,  &c,  apon  reqiiest, 
and  the  request  be  made  to  one  of  them,  it  is  good  * ;  from 
whence  it  seems,  that  the  allegation  of  a  special  recjuest  to  ODe 
of  the  defendants,  in  snch  case,  would  be  sufficient.  Bat  it 
might,  perhaps,  be  more  proper  to  allege  the  request  to  all 
three ;  as  a  request  to  one  might  be  deemed  a  request  to  then 
all,  in  judgment  of  law.  It  is  enough  that  a  special  request  is 
stated  to  hare  been  made  by  any  party  entitled  to  make  it: 
thus,  in  an  action  by  an  executor,  where  the  plaintiff  declami 
that  the  defendant  did  not  pay  to  the  testator  in  his  life-time; 
[♦2-10]  "  although  often  requested,"  nor  had  he  paid  to  the  ^plaintiff 
since  tht*  testator's  death,  although  the  plaintiff  had  requested 
him  since  that  time,  to  wit,  at  such  a  time  and  place ;  the  re. 
quest  by  the  plaintiff  being  the  ground  of  the  Motion,  andtbs 
request  by  the  testator  only  being  stated  for  form,  vad  not  ma. 
terial,  it  was  held  that  the  declaration  was  sufficient*.  The 
same  rule  would,  no  doubt,  shew,  that  a  request  to  an  executor 
would  be  sufficient. 
Auv  affir-  '     ^^  alleging  a  request,  any  affirmative  words  will  be  sufficient, 

m 

iiuitive       whether  the  request  bo  stated  specially  or  generally.     And  it 
sufikient.   ^^^  hcew  resolved  that  the  word  "  licet**  is  an  affirmattve  word, 
and  being  joined  with  a  certain  time  and  place,  is  issuable,  as- 
well  as  the  words  ^'  and  the  plaintiff  avers*'  or  ^^  in  fact  saitb/* 

And  if  a  special  request  be  alleged  in  the  first  count,  the  re- 
in sicond  qu^st  in  the  second  count  may  be  stated  by  way  of  reference  to 
cmnt,  the  first ;  therefore,  where  the  plaintiff  in  the  first  count  of  hi* 
t»  first.       declaration,  stated  a  request  at  a  certain  day  and  place,  to  pay 

the  money  declared  for  in  that  count ;  and  in  another  count. 

filleted   that  the  defendant  '^  licet  similiter  requisitus,^*  kc, 

without  alleging  a  day  and  place,  yet  it  was  adjudged  good; 

bei^ause  it  shall  refer  to  the  day  and  place  mentioned*  in  tb« 

first  count <=. 
Dniissnn         Where  a  special  request  is  necessary  to  support  the  action, 
i)i'  bpeciul   and  the  statement  of  it  is  altogether  omitted,  the  defect  is  not 
wliei-e  nV-   ^^^^^  ^Y  verdict,  on  non  itasumpsit  or  a  collateral  point,-as  a 
<*t ssii^i'v,  ^    release,  kc,  so  that  advantage  *raay  be  taken  of  the.  defect,  not 

only  on  a  general,  or  special  demurrer,  but  on  a  motion  in  ar. 

'•  Hreeton  and  A\ife's  case,  Nov.  135.        *  Harris  r.  Femnd,  Hardr. 36. 
»»  A.shc  V.  Uought}',  Vclv.  121.  Ante  142.  «  Bamea  «.  May,  Qto. 

VXvL.  240. 
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rest  of  judgment,  or  writ  of  error,  whether  the  defendant  plead   fop^jCTlv 
oT  not,  and  whether  the  issue  be  non  assumpsit^  or  upon  any   held  To- 
other point  raised  by  the  pleading.     Hie  same  doctrine  was 
formerly  adopted,  where  the  parties  went  to  issue  on  a  trarerse 
of  tbe  general  request.     Several  cases  have  been  already  men- 
tioned in  proof  of  this  doctrine^,  which  need  not  here  be  re- 
|>eated  ;  bat  the  very  point  was  expressly  considered,  and  fully 
debated  in  a  case  in  Bulstrode,  where,  although  the  judges  at 
first  were  equally  divided  in  opinion,  they  at  last  unanimously 
a«;reed  that  where  the  request  is  matter  of  substance,  it  most  be 
specially  alleged  in  the  declaration,  and  the  omission  to  state 
an  J  request  at  all,  or  the  statement  of  a  general  request,  might 
be  equally  taken  advantage  of,  at  any  time,  before  or  after  judg- 
ment.    In  that  case,  a  writ  of  error  was  brought,  the  plaintifT 
having  declared  in  assumpsit,  that  he,  and  one  J.  M.  had  en. 
tercd  into  a  bond  for  j£52.  IO9.  to  the  defendant,  who,  in  con- 
sideration of  the  plaintiff's  paying  one  J.  P.  £b%  \As,  in  sa- 
tisfaction,  promised  to  deliver  to  him  the  bond,  on  request,  to 
be  cancelled;  but  that,  notwithstanding  the  payment,  the  de- 
fendant  had  refused  so  to  do,  ''  although  to  do  this  he  had  been 
afterwards   requested ;"  there  was  a  verdict  for  the  plaintiflf 
on  the  general  issue,  but  the  judgment  was  reversed,  for  not 
shewing  a  certain  request ;  because  there  could  be  no  breach  of 
the  promise,  which  was  made  to  be  performed  upon  request, 
until  a  request  was  made®.     In  the  above  case,  *Crew,  C.  J.    [♦ai^] 
cited  another,  as  still  stronger ;  where,  in  an  action  against  an 
executor  for  the  debt  of  his  testator,  the  defendant,  in  con  side- 
ration  of  forbearance,  promised  to  pay  it  on  request ;  M'hich, 
being  laid  generally,  was  assigned  for  error,  after  verdict  on 
non  a99umpsU;  and  it  was  clearly  held  that  for  that  cause  the 
judgment  should  be  reversed ^     Another  case  was,  that  of  an 
action  on  a  promise  to  deliver  a  horse  to  the  plaintiff  at  Roches- 
ter, on  request,  and  the  request  being  laid  generally,  the  judg- 
ment was  reversed  on  error,  under  similar  circumstances  k. 

But  in  sucTi  case,  if  the  plaintiff  alleged  a  request  at  a  certain 
//me,  omitting  only  to  mention  the  place  where  it  Mas  made,    tjon"^^ 
and  the  defendant  pleaded  twn  assumpsit  or  any  collateral  mat.   whei^ 

•1  Ante  232,  &c.  •  Peck  v.  :Mithold,  3  Buls.  29r.  W.  Jon.  85.  S.  C. 

»  Chlridge,  or,  Eastdridgc's  case,  3  Bnls.  299.  P  James's  case, 

U.  300. 
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place  of  '  ttr\  on  which  the  pltintiff  ohtaiDed  a  terdict,  the  difect  wtl 
ci^y  was  ^^^  ^^  ^  cured,  if  the  request  was  not  to  be  nade  at  any  par. 
omitted,     ticular  place ;  although  it  was  otherwise,  if  the  request  vas  se. 

parately  put  iu  issue,  for  then  no  ventte  appeared  w1mi«  tbe 

trial  could  be  had ^. 
OmisHion        However,  much  of  the  difRculty  upon  this  subject  is  doM 
of  time      away  by  a  late  case,  where  the  first  count  of  the  declatatioB 

!ir^  b7'  ^^^^y  ^^'^^  ^^  s^^^  ^  ^^y  ^^^  P^^^9  '^^  consideratioB  that  tke 
Stat  4.  plaintiff  liad  purchased  of  the  defendant  a  stack  of  hay,  the  de- 
Ann.  c.  fendant  promised  him  to  deliver,  or  suffer  him  to  take  avaj 
the  same  as  he  might  want  it,  when  he  should  be  thereoBto  re* 
quested  ;  and  assigned  for  breach  that  the  defendant  wonid  not 
deliver,  or  suffer  the  plaintiff  to  take  awny,  any  more  than  s 
L  ^^J  *part  of  the  stack,  ^^  although  he  was  requested  by  the  plain, 
tiff  so  to  do,**  and  on  the  contrary  thereof,  sold  and  disposed 
of  the  residue  to  other  persons,  against  the  plaintiff's  conscot ; 
and  the  second  count  stated  that,  at  the  same  day  and  place,  ea 
a  similar  consideration,  the  defendant  promised  to  deliver  io^ 
and  suffer  him  to  take  other  hay,  when  he  should  be  thereto 
afterwards  requested,  and  that  the  plaintiff  did  requeat  of  tb« 
defendant  to  deliver,  &c.  but  that  he  would  not  do  so  ^'  althoagh 
duly  requested,"  whereby  the  plaintiff  was  put  to  great  incoo. 
venience,  to  wit,  at  the  venue ;  after  judgment  by  detanlti^aad 
a  writ  of  enqtiir}' executed,  it  was  moved  in  arrest  of  judgoMat^ 
because  the  request  was  not  specially  alleged  with  a  irenoe. 
But  Lord  Elienborough,  C.  J.  said  that  there  was  dearlf  s 
sufficient  breach  laid  in  the  first  count ;  for  by  the  defendaatVs 
disposing  of  the  rest  of  the  hay  to  other  persons,  he  disqualiicH 
himself  from  delivering  it  to  the  plaintiff,  therefore  bo  request 
was  necessary  ;  and  it  appeared  to  him  that  the  second  ooaot 
was  sufficient  to  sustain  the  judgment  for  the  plaintiff,  as  well 
as  the  first,  for  the  omission  to  repeat  a  venue  (there  being  one 
venue  well  laid  in  the  declaration)  was  a  less  material  omissios 
than  the  want  of  alleging  proui  paid  per  recordum^  wiiere  a 
record  is  pleaded,  which  is  one  of  the  instances  specified  in  the 
statute  4  Ann.  c.  1&.  which  omission  cannot  be  taken  advan. 
tage  of,  without  being  specially  shewn  as  cause  of  demuirer, 
though  it  is  an  omission  to  refer  to  that  whereby  alone  the  alle* 
gallon  is  to  be  proved  ;  but  in  the  principal  case,  the  omlssioa 

»»  W.  Jon.  j6.  Ante  237. 
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was  of  ihBt  which  was  mere  form.    His  liordship  ^observed,    [*344] 

thmt  in  the  case  of  Bach  and  Owen  \  no  judgment  was  giren ; 

and  in  that  of  Wallis  and  Scott  j^  if  the  statate  of  Anne  had  been 

relied  npoo,  the  objection  must  haYO  been  oTer.ruled  ;  because 

it  wras  not  only  an  objection  of  the  like  nature,  but  of  less  force 

than  several  of  those  stated  in  the  statute.     And  as  in  the  prin. 

cipal  case,  there  was  an  allegation  of  a  request,  his  Lordship 

'was  of  <^Mmon  that  the  want  of  alleging  it  with  a  time  and 

place,  was  not  a  sufficient  objection  in  arrest  of  judgment,  or 

on  general  demurrer,  the  statute  declaring  that  in  all  cases,  the 

judges  shall  proceed  to  giye  judgment,  according  as  the  yeij 

right  of  the  cause  and  matter  in  law  should  appear  to  them, 

without  regardmg  any  imperfection  omission  or  defect,  in  any 

declaration^  &c.  except  those  which  the  party  will  specially 

shew  for  cause  of  demurrer.     The  other  j  udges  were  of  the  same 

opinion ;  Le  Blanc,  J.  obsenring,  that  the  true  principle  of 

▼ennes  was  well  stated  in  Ilderton  and  Ilderton^,  according  tp 

which,  the  general  yenne  would  have  drawn  to  it  all  transitory 

Blatters  stated  IB  the  declaration  I. 

The  case  of  Bowdell  and  Parsons  just  cited  appears  to  hare   ^  t  -^  • 
OTer.ruled  that  part  of  Bach  and  Oweu,  wherein  it  was  considered   still  cause 
that  the  plaintiff^s  not  alleging  any  special  request,  where  such   ^i^'^*^ 
request  was  necessary,  was  a  substantial  defect,  of  which  the  rer. 
defeadaat  might  take  advantage  on  general  demurrer  ■",  and 
aereral  other  cases  quoted  in  a  previous  part  of  this  chapter, 
where  such  an  objection  was  thought  tenable  on  a  motion  in 
arrest  of  judgment,  or  writ  of  *error,  even  after  verdict.     It     [*2 1.5] 
seems  clear  that  now,  it  has  been  held  that  a  general  averment 
of  request  cannot  be  taken  advantage  of  after  judgment  by  de. 
fault,  it  is  no  longer  cause  of  general  demurrer,  much  less  can 
it  be  taken  advantage  of  after  verdict  *>.     However,  it  cannot 
be  doubted  but  that  the  omission  to  all^e  a  special  request,  on 
a  particular  day,  where  such  allegation  is  necessary,  may  yet 
be  assigned  as  cause  of  special  demurrer* 

i  5  D.  &.  B.  509.         J  1  Str.  8a  ^  2  H.  B.  161,  2.  »  Bowdell 

c.  Paraoiis,  10  East  359.  2  D.  &  E.  28  S.  P,  »"  il).  &  E.  409,  10. 

n  2  Bur.  899. 1  Saund.  228.  a.  Ante  153,  4. 
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Where 
special 
averment 
of  re- 
quest 18, 
in  geiier- 
al,  unne- 
cessary. 


Ifreouest 
be  aamii- 
tecl  bv 
pronuse. 


[*246] 


Or  be*  not 
parcel  of 

cunlract. 


III.  The  special  allegation  of  a  request  is,  in  general,  nnop. 
cessary,  where  the  request  is  admitted  by  the  promise,  or  it  i( 
not  parcel  of  the  contract,  or  the  promise  is  to  pay  or  perfora 
a  mere  debt  or  duty,  or  that  which  is  in  the  nati^re  of  a  debt  or 
duty.  In  such  case^,  the  general  allegation  of,  ^*  alihougk 
often  requested,"  is  suf^cicnt.  These  observations  will  be 
fully  explained  by  the  following  cases.(l) 

If  the  request  be  executed,  and  involved  in  the  consideration, 
so  that  it  appears  to  be  admitted  by  the  promise,  although  Ibe 
promise  be  collateral,  no  special  allegation  of  a  request  is  nc. 
cessary ;  thus,  where  the  plaintiff  declared  in  assumpsit,  in 
consideration  that  he,  at  the  defendant's  request,  would  promrf 
him  to  be  made  a  knight,  he  promised  to  pay  him  j^,OQO; 
after  verdict  and  judgment  on  non  assumpsit^  it  was  assigned 
for  error,  that  it  was  not  averred  that  the  plaintiff  procured 
himself  to  be  knighted  at  the  defendant's  ^request.  But  the 
court  held,  that  it  should  be  intended  that  the  request  was  made 
at  the  time  of  the  promise,  and  not  that  the  defendant  promised 
io  pay  the  plaintiff  ^2,0PO,  if  he  should  procure  himself  to 
be  knighted,  when  he  should  be  thereto  afterwards  requested  ; 
so  that  the  request  was  not  executory,  but  executed,  at  the  time 
of  the  promise;  and  the  judgment  was  accordingly  affirmed'. 
Many  other  cases  have  been  mentioned  in  considering  the  aver- 
ments  of  performance,  kc,  which  confirm  this  doctrine  p. 

And  though  the  promise  be  for  the  payment  of  a  collateral 
sum,  and  no  executed  request  appear,  yet  if  a  request  be  not 
parcel  of  the  contract,  or,  in  other  w^ords,  if  the  payment  be 
not  promised  to  be  made  on  request,  a  special  request  is  not 
necessary  to  be  averred,  but  the  general  allegation  of,  "  although 
often  requested,"  is  sufficient;  at  all  events,  if  the  promise  i:J 
to  be  performed  on  a  certain  day,  or  in  a  particular  man- 
ner n.     Therefore,  where  the  promise  appeared  to  be  by  R.  to 

«  Tripps  V,  Rand,  2  Lev.  198.  P  Vide  Vovwicr  and  Poyiiter,  Cro 

Car.  194.  Ante  144^  5.  «l  2  Vent  74,  5. 


(1)  See  note  under  pngc  188.  arte  citin;^  Ernst   v.  I3;ulle,  1  Jolui. 
CaS.319. 


B.  that  if  he  would  forbear  to  sae  A.   upon  Jiis  bond,   he 
would  pay  him  at  a  certain  day,  in  case  A.  did  not,  and  it  was 
assigned  for  error,  that  the  declaration  did  not  state  the  defen. 
liant  to  haye  made  any  request  of  the  money  :  the  court  held  it 
was  well  enough,  and  that  there  was  a  di (Terence,  where  the  de. 
fendant  appears  to  have  promised  to  pay  the  money  generally, 
and  at  a  certain  day ;  iu  the  former  case,  the  plaintiff  ought  to 
allege  a  request  made  in  certain,  but  when  the  defendant  pro. 
mtses  to  pay  on  a  day  fixed,  he  is  bound,  at  his  peril,  to  make 
the  payment  *  without  request;  and  therefore  it  is  sufficient  to     r^247l 
say,  ^^  although  often  requested,"  without  alleging  a  special 
request**.     But  even,  in  that  case,  it  is  otherwise,  if  the  defen. 
dant  promise  to  pay  on  request ;  for  there  a  request  must  be 
specially  alleged'.     So,  where  the  declaration  was  upon  mu- 
tual promises,  to  pay  j£40  if  either  party  did  not  perform  an 
award,  but  they  wore  not  alleged  to  be  performed  on  request ; 
all  thexourt  agreed  that  where  the  assumpsit  is  to  pay  money 
gonerally,  although  it  become  payable  upon  request,  the  gene, 
ral  allegation  of  ^'  although  often  requested"  is  sufficient;  and 
the  bringing  of  the  action  is  a  sufficient  request  for  money  K 
But  it  has  been  seen,  that  if  the  promise  had  been  to  pay  mo- 
ney apon  request,  and  it  had  been  collateral,  in  such  case  a 
special  request  must  have  been  alleged ».  In  a  subsequent  case, 
where  the  agreement  and  promise  were,  that  if  the  plfiintiif 
should  recover  in  an  action  to  be  brought  by  Aim  against  the 
defimdant,  for  the  tithes  of  a  certain  meadow,  the  defendant 
should  pay  him  ^s.  per  annum^  for  every  year  he.  should  col- 
lect such  tithes  for  his  use  ;  and  the  plaintiflf  declared  in  a  se. 
cond  count,  that  in  consideration  ho  would Tj^ermitihe  defendant 
to  collect  and  receive  the  tithes  to  his  own  use,  he  promised  to 
p^y  him,  as  before ;  and  thirdly,  that  in  consideration  he  had 
permitted  him,  he  made  the  like  promise ;  it  appears  to  have 
been  ruled  by  the  court,  upon  demurrer^  that  although  when 
&n  assumpsit  is  of  a  collateral  thing  on  request,  a  special  re- 
quest should  be  alleged,  it  is  otherwise  if  the  thing  be  not  pro- 
wised  to  be  done  on  ♦request ;  for  the  reason  why  the  request     [*248] 
^s  required  iu  the  former  case  is,  that  the  request  is  parcel  of 
ttte  agreement.     And  in  the  principal  case,  as  the  money  was 

'  Cro  Eliz.  218.  S.  P.         •  Sackfbrd  v.  Philipps,  Ow.  109.  t  Vman 

'^  Shipping-,  Cro.  Car.  SW.  «  1  Saund.  33.  Ante  235.  P^st  249, 
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promued  to  b^  ptid  for  erory  year,  it  was  the  sa^  as  if  it  had 
bean  said  to  be  yearly,  Tia.  at  tbe  end  of  each  year^*  So, 
where  tiie  plaiotiif  declared  that  J.  S.  was  indebted  to  him  i» 
j81%  and  the  defendant  was  indebted  to  J.  S.  in  the  same  sna, 
and  in  consideration  that  he  woold  procure  an  order  fron  J.  S. 
to  the  defendant  for  the  payment  of  the  money  he  owed  his^ 
the  defendant  promised  to  pay  it  to  the  plaintiff  aceoidii^  to 
the  order ;  the  reporter  obserres,  that  as  the  promise  was  ntA 
stated  to  pay  on  request,  no  request  at  all  was  necessary,  theifb 
in  tliat  case  a  request  was  adjudged  to  be  sufficiently  kid*. 

If  pio-  '^  ^  promise  be  to  pay  or  perform  a  mere  debt  or  doty 

mise  be      between  the  parties,  a  general  allegation  of  request  is  isufficicBl. 

wdm'  '^^^^  appears  from  most  of  the  cases  already  cited ;  bat  as  m 
those  cases  a  special  request  was  deemed  aecessaiy  becanse  the 
promise  was  collateral,  although  it  was  admitted  to  be.  other- 
wise if  it  had  not  been  so,  it  will  be  proper,  in  this  place,  to 
mention  those  cases  wherein,  the  promise  not  b^g  collateral, 
it  was  expressly  determined  that  a  special  allegation  of  a  i«. 
quest  was  therefore  unnecessary,  and  the  general  all^gatioB  of 
^'  although  often  lequested"  sufficient.  In  a  short,  but  point- 
ed  case,  in  Leonard's  Reports,  it  is  said  that  if  one  who  is  ia- 
debted  in  a  certain  sum,  promise  ^o  pay  it  upon  request,  in  sn 
action  upon  such  promise,  the  plaintiff  need  not  express  the 

r*^|pi  ^assumpsit  with  the  request ;  but  it  is  otherwise,  where  there 
is  a  promise  to  pay  a  sum  of  money  without  any  debt  or  duty 
precedent  *.  This  case  seems  to  shew  that  where  the  all^gatioa 
of  a  special  request  is  not  necessary,  no  request  need  be  allud- 
ed to,  either  in  the  statement  of  the  promise,  or  otherwise.  Se« 
where  the  plaintiff  in  his  declaration  stated  himself  to  be  aa 
hostler,  and  that  the  defendant  brought  his  horse  to  him,  and 
agreed  to  giye  him  so  much  per  day  for  keeping  it  at  lirefy,  and 
that  the  horse  was  kept  for  so  many  days  as  amounted  to  ^B^ 
but  that  the  defendant,  ^'  although  often  requested^''  had  not 
paid  that  sum,  (without  specially  alleging  that  anypafticnUr 
request  was  made)  it  was  yet  adjudgedgood,  because  where  the 
action  is  for  a  debt,  the  law  implies  tiie  proisise,  and  the  re- 
quest, not  being  part  of  the  consideration,  or  of  the  premise 
implied  by  the  law,  is  not  issuable ;  although  it  is  otherwise, 

""Coninsby  «.  Aodd,  1  liutw.  230.         «"  Bokeiiham  «.  Tbacker,  2  Venu 
74)  5.  >  Pulmant^s  case,  4  Leon.  2. 
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where  the  action  is  founded  on  a  mere  collateral  act,  and  nof  a 
debt  or  daty,  for  there  the  request  must  be  specially  stated,  and 
i^  issuable  3r.    In  a  subsequent  case,  Houghton,  J.  took  this  dif. 
Terence,  where  a  request  ts  upon  the  defendants  debt  or  duty,  and 
where  it  re  upon  a  collateral  matter,  as,  if  J.  sell  a  house  for  a 
certain  sum  to  the  defendant,  to  be  paid  on  request,  there,  a 
<;eneral  allegation  of  request  is  sufficient ;  but  if  the  promise 
I)e  io  pay  the  plaintiff,  on  request,  a  certain  sum  which  J.  S. 
owed  him,  in  consideration  of  the  plaintiff^s  buying  certain  land 
of  the  defendant  for  another  sum,  there,  because  it  is  a  stran. 
::er'9  debt  that  is  promised  to' be  paid,  and  there  was  no  duty 
by  the  defendant  to  pay  it  ♦before  the  promise,  or  until  request,     [*250] 
nn  express  request  must  be  specially  stated ;  and  the  general  alio, 
nation  win  not  serre,  though  issue  be  joined  upon  theassumpsit<. 
This  difference  was  affirmed  in  another  case,  on  a  writ  of  erroi** ; 
although  in  Strange,  it  is  said  to  hare  been  denied  to  be  law  >>.  In 
another  case,  where  the  plaintiff  declared  upon  an  account  stat. 
ed,  and  alleged  that  the  defendant  was  in  arrear  such  a  sum, 
which  he  promised  io  pay  on  request,'  but  did  not  ^ay  any  par- 
ticular  request  in  the  declaration,  on  a  motion  in  arrest  of 
jtidgment,  yet  Hobart,  C.  J.  held  it  good,  saying  that  when  a 
man  brought  an  action  of  ussnmpsit  for  a  sum  which  was  ori- 
ginally a  debt,  a  request  need  not  be  expressly  laid,  as  it  must 
be  where  the  action  is  for  a  collateral  thing  «. 

And'thouffh  there  was  no  debt  or  duty  at  the  time  of  making 
♦the  promise,  yet  if  the  contract  be  to  pay  a  debt,  io  be  con-   contract- 
tracted  at  a  future  time,  and  the  money  become  doe  immediately   ^^  "^  f^- 
the  contract  is  carried  into  execution,  no  request  is  necessary ; 
B^)  if  the  plaintiff  declare  that  in  consideration  he  would  make 
the  defendant  a  set  of  sails  worth  so  much,  he  promised  to  pay 
so  much  for  them  on  request,  no  special  request  ^eed  be  al. 
l^ed ;  for  on  making  the  sails,  the  money  immediately  becomes 
^^.    So,  if  he  declare  that  in  consideration  he  would  make  a 
suit  of  clothes,  the  defendant  would  pay  him  so  tnuch,  there 
needs  no  request ;  for  as  soon  as*he  has  made  the  clothes,  there 
|8  a  duty  in  the  defendant  to  pay  for  them,  and  a  fight  vested 
m  the  plaintiff  to  receive  the  money.     These  *cases  differ  from     r»251 1 
<ho»e  where  the  payment  is  to  be  made  to  a  third  person,  or 

y  Alum.  Yelv.  66.  But  see  Cro.  Jac.  183.  Ante  233, 4.  iemh,  contra. 
*  HUl  V.  Wade,  Cro,  Jac.  523.  Ante  234,  •  Crigg's  case,  Jd.  »>  1  Str. 
^-  ^t  ^ide  ante  242.  «  Bartlct  v.  Bartlct,  AVin.  2. 
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where  an  awatd  directs  a  reqvest.  The  former  caaee  en  tkb 
subject  which  contain  a  doctrine  contrary  to  the  al>OTe<^,  were 
in  this  case  denied  by  Eyre,  J.« 
Or  in  de-  ^^  ^^  plaintiff  declare  upon  a  collateral  promise  to  pay  od 
fault  ctf*  a  request,  in  default  of  another,  and  the  defendant  was  not  tbf 
J^^  P^"  original  debtor,  but  only  surety  for  another  person,  it  seaa^ 
that  a  special  request  must  be  laid,  and  the'general  allcfation 
of  ^^  although  often  requested"  is  not  sufficient f.  Bnt  if  theif 
be  a  debt  in  the  defendant,  and  he  promise  that  a  diird  persoa 
shall  pay  that  debt,  and  in  case  such  person  do  not,  he  himseli' 
wilt,  no  special  request  to  the  defendant  need  be  stated  ;  tJieiv- 
fore  where  the  plaintiff  declared,  that  on  the  sale  of  a  geldiaf 
by  the  defendant  to  the  plain tiflf,  for  eight  guineas  paid  tlie  for- 
mer,  the  defendant  promised  the  plaintiff  that  if  he  did  not  like 
the  gelding,  and  delivered  it  to  one  J.  B.  for  thodofendut's 
use,  J.  B.  should  repay  the  eight  guineas  to  the  plaiadfff  and 
if  J.  B.  did  not  repay  them,  the  defendant  would,  on  reqnert : 
and  it  was  alleged  that  J.  B.  was  requested  to  pay,  bnt  refas- 
ed,  and  that  the  defendant,  ^^  altho«^h  often  veqwtoted^'*  had 
not  repaid  the  money ;  it  was  resolved  by  the  whole  oovtt,  that 
it  was  not  a  collateral  contract  to  pay  the  debt  of  aoiother,  bat 
part  of  the  original  contract  of  ^e,  which  was  conffitiouaL 
that  if  the  plaintiff  did  not  like  the  gelding,  he  should  ceceire 
back  his  money ;  it  was  therefoce  at  an  end  on  the  aetani  of 
the  gelding,  when  the  defendant  became  a  debtor  to  tltt  plaio. 
f  *252]  tiff  for  the  money  in  *^his  hands',  as  received  to  his  use  a,  and 
J,  B.  was  no  more  than  his  servant  appointed  to  pay  the  mo. 
ney ;  therefore  no  request  was  necessary  K 
If  DTO'  Again,  if  the  promise  be  to  pay  or  satisfy  a  sum  which  is  in 

mise  be  the  nature  of  a  debt,  though  not  strictly  a  duty  of  that  descrip^ 
in'natiirc  **®">  *^®  general  allegation  of  a  request  Is  snfficiont^ ;  thus, 
of  a  debt,  where  the  plaintiff  declared  that  in  consideration  of  his  promise 
to  marry  the  daughter  of  the  defendant,  he  promised  to  give 
him  ^40  ;  after  verdict  on  non  assumpsit^  it  was  moved  in  ar> 
rest  of  judgment,  that  no  time  or  place  was  alleged  of  the  re- 
q^uest;  *  but  the  objection  was  disallowed,  because  the  nonet 
was  in  nature  of  a  debt ;  although  another  reason  given  was. 

<  Ante  232,  Sec.  «  Wallis  v.  Scott,  1  Str.  M.  f  infc  2S5. 

t  Ante  30,  &c. '  b  Masters  v.  Marriotti  3  Lev.  S63.  Skin.  34r.  &  C' 
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tfaftt  ii  was  not  promised  td  be  paid  on  request.    Odierwise 
(says  the  book)  of  a  thing  coUaterali;  wbicb  seems  as  if,  4ii 
buch  case,  thoagb  the  promise  was  not  an  request,  the  time  and 
place  of  the  request  must  be  stated ;  but  other  cases  already 
cited,  fully  disprove  that  opinion  ^*  In  another  and  subsequent 
case,  where  the  plaintiff  declared,  that  in  consideration  be 
would  marry  A.  B.  the  defendant  promised  to  pay  him  j^^O, 
when  he  should,  after  the  inarriage,  be  requested,  it  was  uiot. 
cd  in  arrest  of  judgment,  that  the  plaintiff  bad  not  alleged  a 
special  request ;  but  the  objection  does  not  appear  to  haye  been 
allowed ^     The  reason  giren  in  Hutton's  report  of  this  case  is^ 
because  a  promise  of  this  nature  imports  a  debt,  and  is  not  for 
a  collateral  matter,  which  only  becomes  a  duty  by  the  perfor* 
manceand  request"*.     So,  where  the  *decla ration  stated  that     ^*253] 
in  eonsidenition  of  a  ruff-band,  delivered  by  the  plaintiff  to  the 
defendant,  lie  promised  to  pay  him  j8S  on  the  day  of  the  plain* 
tiff^s  marriage;  and  it  was  stated  that  he  married  on  such  a 
day,  but  that  the  defendai^t,  ''  although  often  requested,"  had 
not  paid  the  money,  after  judgment  by  nil  dicii^  it  was  moved 
that  the  declaration  was  not  good ;  and  one  of  the  objections 
was,  that  tiie  day  of  the  request  ought  to  have  been  mentioned, 
for  it  did  not  appear  that  t||ie  request  was  after  the  marriage, 
and  a  request  before  would  not  serve.     But  three  of  the  judges  ' 
held  it  not  necessary  to  allege  the  day  of  the  marriage^.    How- 
ever in  another  case,  subsequent  to  those  before  quoted,  where  the 
plaintiff  declared,  that  he  had  taken  much  trouble  in  the  defen. 
^nt*8  law  concerns,  and  preserved  him  from  many  difficulties, 
and  promised  to  marry  his  daughter,  and  that  the  defendant 
therefoie  promised  to  pay  him  ^^1000,  when  he  should  be 
thereto  requested,  it  was  held  that  the  promise  was  a  collateral 
one,  and  the  request  a  material  part  of  it,  for  which  reasou  a 
special  request  was  necessary  to  be  alleged,  w^th  the  time  and 
place  of  the  request  ^.     But  it  should  be  observed  that  in  this 
case,  the  point  in  judgment  was  not  that  above  noticed,  but  whe^ 
ther  a  former  action,  in  which  the  plaintiff  had  declared  on  a 
sunilar  promise,  generally,  without  saying  that  it  was  to  be 
performed  on  request,  was  a  bar  to  the  action  wherein  the 

iAppkthwartu  Noitly,Cro.EUz.229.         "^ -4n<e  246,  &c,  »Skip- 

» asb  u  Skipvasb,  1  Brownl.  10.  "  Hut  2.  S.  C  °  Crane  r^ 

<'nunpton,  Cro.  Car.  34.  •  I^each  v.  Qix>msill,  1  Bol.  Abr.  354. 
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[*254] 
Want  of 
general 
request. 

^11.  rf 

cause  pf 
demur- 
rer? 


[♦255] 


plaintiff  had  stated  that  the  promise  was  to  be  so  perfonsed ;  asd 
the  only  point  decided  was,  that  the  two  promises  diffiered  ma. 
terially,  and  therefore  the  judgment  in  the  first  action  was  no 
bar  to  the  seconds. 

♦In  debiy  no  allegation  of  a  request  is,  in  general^  necessarj  ; 
for  the  action  being  to  recover  the  Tery  sum  due,  as  a  debt  or 
duty  ascertained  and  vested,  there  is  no  occasion  to  suppose 
any  previous  demand  of  it  4.     And  in  debt,  the  aTerment  of 
^' although  often  requested,"   is  not  traversable  or  issuable; 
the  reason  of  nhich  is,  not  because  the  request  is  not  precisely 
alleged,  but  because  it  is  not  of  the  substance  of  the  action,  for 
which  reason  it  is  not  traversable,  though  it  were  precisely  al. 
leged  ;  for  in  that  action,  the  defendant  ought  to  answer  to  the 
debt,  and  not  to  the  request,  which  is  allied  only  in  order  to 
have  recompense  for  the  damages.     But  in  assHmpsil^  whereio 
the  plaintiff*  does  not  recover  any  money  as  a  debt  or  duty,  bat 
recovers  the  whole  as  a  recompense  in  damage-s,  for  the  non. 
payment  of  the  debt  or  duty  in  question,  it  seems  that  wbether 
the  allegation  of  a  request  be  traversable  or  not,  it  is  proper  to 
make  it*'.     This  may  have  been  the  principle  upon  which  many 
of  the  cases  quoted  in  a  former  part  of- this  chapter,  and  not 
now  generally  considered  as  law,jnay  have  been  determined  ^ 
The  question  as  to  the  necessity  of  this  form,  though  alluded  io 
in  the  argument,  does  not  appear  to.  have  been. noticed  by  the 
court,  in  the  case  of  Philips  and  Fielding  K     Supposing  it  to 
be  technically  necessary,  it  is  best  to  allow  advantage  to  be 
taken  of  the  want  of  it,  where  it  is  assigned  as  cause  of  special 
demurrer.     It  was  well  observed  by  Lord  Chief  Justice  Eyre, 
that,  infinite  mischief  has  been  produced,  by  the  facility  of  the 
courts  overlooking  these  errors ;  it  encourages  carelessness, 
and  places  ignorance  too  much  upon  a  ♦footing  with  know, 
ledge,  among  those  who  practice  the  drawing  of  pleadings. 
The  averment  of  "often  requested,"  is  an  established  form; 
and,  that  great  judge  thought,  a  necessary  form.     He  said, 
that  had  the  courts  even  determined  it  to  be  substance,  hr 
should  have  had  no  objection ;  for  many  actions  might  hare 
been  avoided,  if  request  had  been  actually  madea.     The  learn- 
ed  editor  of  Saunders's  Reports  also  observes,  that  when* 
the  declaration  is  for  a  precedent  debt  or  dut}',  as  in  inde* 

P  Ante  100»  1.  <1  Cro.  Eliz.  548,  9.  Et  vide  ante  250.  r  piovd. 

128.  b.  ■  Ante  232,  &c.        '     ^2  H.  B.  431.  "IB.  «c>.  59, 

60.  Ar  Eyre,  CJ. 
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bifaius  assumpiii^  &c.  the  general  allegation  of  ^^althongh 
often  requested,'^  is  held  to  be  sufficient;  on  the  ground  that 
the  bringing  of  the  action  is  a  sufficient  request  ^.     This  shews 
that  able  lawye  's  opinion  to  be,*  that  this  general  form  is  pro. 
per  and  necessary,  which  seems  to  be  the  better  opinion ;  though 
the  author  is  aware  that  in  one  case,  it  was  said,  that  such  form 
was  no  materia]  part  of  the  declaration  ^  ;  and  that  it  has  in 
some  cases  been  omitted  without  objection  ^ ;  besides  that  the 
opinions  of  some  of  the  most  experienced  pleaders  and  respec- 
table writers,  are,  that  it  is  unnecessary,  and  that  the  omission 
of  it  will  not  Titiate  the  declaration  f.     The  insertion  of  it, 
whether  strictly  necessary  or  not,  is,  at  all  events,  advisable, 
AS  the  necessity  of  it  is,  at  any  rate,  doubtful ;  and  the  adop. 
tioii  of  It  cannot  Increase  or  burthen  the  proof,  as  it  is  clearly 
bnt  a  technical  form,  requiring  no  precise  evidence  to  support  it, 
though  the  omission  of  it  may  produce  a  demurrer,  and  involve 
the  plaintiflf  in  unnecessary  expense  and  delay,  in  agitating  a 
({ucstion  merely  technical.     It  is  therefore  universally  *adopt-    [*256] 
0(1  by  pleaders,  though  some  may  think  it  unnecessary. 

Where  the  action  is  for  non-payment  of  a  debt,  or  the  like,    informal 
and  no  actual  request  is  necessary,  the  commencement  of  the   allegation 
suit  being  a  sufficient  request  in  law,  if  it  appear  that  the  ac*   quest, 
tion  is  not  brougfit  till  after  the  money  is  due,  that  is  enough  ;    where 
nor  will  the  allegation  of  a  request  to  pay  the  demand  before  it   H^ccs-^** 
was  due,  or  other  such  informal  allegation,  in  such  case,  vitiate   s^O'- 
the  declaration,  after  judgment  by  default,  or  on  a  general  de- 
murrer. Thus,  in  an  action  upon  a  note,  it  is  not  error,  though 
a  request  be  laid  to  pay  the  note  on  the  day  of  its  date,  and 
that  be  four  months  before  it  became  due  ;  especially  if  it  be 
stated  at  the  conclusion  of  the  declaration,  that  the  plaintiff  in 
error  was  **  often  afterwards  requested"  to  pay  the  money «. 
In  such  case  indeed,  probably,  even  on  a  special  demurrer,  the 
court  would  hold  the  declaration  good,  and  reject  the  informal 
allegation,  as  surplusage >;  as  the  courts  of  late  seem  io  have 
proceeded  on  the  principle  of  rejecting  every  superfluous  state- 
ment, though  shewn  for  special  cause  of  demurrer^. 

"  I  SaujKL  33.  2  SaumL  lia  n.3. 123.  n.  4.  Ante  24r.        w  Hard,  42, 3. 
And  see  3  D.  &  E.  157.  a        «  U  71, 2.        J  Tidd.  37a  Chit.  322,  a  £t 
^Ue  ante  248,  9.        *  Frampton  v,  Coidaon,  1  WUs.  33.       •  11  East,  62.  . 
^^  Eaat^25.  1  Ba^t,  219  1  B.  &  P.  61.  Hob.  80,  1.  Bat  aee  Gilb.  C.  P. 
132. 2  Uitw.  1457.  1  B.  &  P.  59,  60.    1  Saund.  207,  c.  a  5  sem6,  centra. 
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[*257]  1h  tbis  chapter,  it  it  intended  to  consider  the  assignmeat  sf 
ty  of  good  ^>^0^^  ^^  assampsit ;  in  doing  which,  it  will  be  proper,  first, 
breadu      to  slate  the  general  rules  applicable  to  assigning  breaches  in 
actiMis  of  this  nature,  as,  the  necessity  of  shewing  a  good 
breach ;  in  what  part  of  the  declaration  the  breach  may  be  u- 
signed ;  the  necessity  or  propriety  of  the  usual  impotatioo  of 
fraud  or  deceit  in  the  assignment  of  it ;  the  different  rules  appli- 
cable to  negative,  and  affirmative  breaches ;  the  .certainty  neces- 
sary therein ;  the  assignment  of  the  breach  in  the  words,  or  ac. 
cording  to  the  sense,  or  effect  of  the  promise ;  and  when,  and 
how,  several  breaches  may,  and  should  be  assigned  ;  how  a  de- 
fect in.  the  assignment  of  breach  may  be  taken  advantage  of,  or 
aided;  and  what  damages  must  be  specially  stated  in  the  decla. 
ration.     It  will  afterwards  be  useful  to  notice  several  cases  id 
the  books,  not  particularly  applicable  to  either  of  the  above 
general  considerations,  but  on  the  assignment  of  the  breach  in 
particular  actions  of  assumpsit,  accorjding  to  the  subject  matter 
of  the  contract ;  as,  whether  it  respects  the  person,  or  personal, 
or  real  property  - .  being  the  same  division  as  was  observed  ia 
considering  the  averments  of  performance,  •^c.  on  the  part  of 
[*2583   *the  plaintiff,  in  a  previous  chapter  «.     The  declaration  in  as. 
snmpsit  must,  in  all  cases,  ihew  a  sufficient  breach  of  the  pro. 
mise  or  agreement  declared  upon  ;  and  if  a  good  breach  be  not 
assigned,  the  defendant  may  demur''.     If  a  bi^each  be  assigned 
^  which  is  sufficient  in  substance,  but  insufficient  in  form,  as,  for 

want  of  proper  certainty  of  time,  place,  or  persons,  the  defco. 
dant  must  demur  specially ;  but  if  there  be  no  breach  at  ail  as. 
.signed,  or  the  breach  assigned  be  substantially  bad,  neither 
pursuing 'the  words,  nor  meaning  of  the  promise,  &c.  declared 
'  on,  the  defendant  may  demur*  generally,  or  take  advantage  of 

•  Chap.  Vt.  ^  Com.  ttg.  Tit.  Pleader,  C.  44 
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the  defect  by  motion  Id  arrest  of  judgment,  or  writ  of  error.  In 
the  former  case.  If  the  defendant  plead  non  assumptUy  which  is 
found  against  him,  the  fault  will  be  cured^ ;  but  no  plea  or  yer. 
diet  can  aid  the  declaration  in  the  latter  case,  if  entire  damages 
be  s^Wen  *. 

Where  the  plaintiff  d^lares  for  the  breach  of  a  promise,   |„  ^^^ 
other  than  for  the  payment  of  money,  it  is  usual  to  assign  the  part  of 
breach  of  the  promise  immediately  after  the  statement  of  the  ^^^^ 
promise  itself,  and  any  aTorments  which  may  be  necessary  re.   hreadia^ 
specttng  it ;  and  if  there  be  several  special  counts  in  the  declar*   '^St*^^' 
Qtion,  the  plaintiff,  in  general,  assigns  a  separate  breach,  or 
breaches,  In  each  count,  of  the  promise  upon  which  that  count 
IS  founded  :  but  this  is  not  actually  necessary,  and  where  one 
breach  can  conveniently  be  made  to  refer  io  the  promises  In 
several  eonnts  of  the  declaration,  there  seems  to  be  no  objec- 
tion to  that  form  of  declaring,  as  the  plaintiff  would  not  be 
bound  to  prOre  all  the  ^contracts  broken,  or  be  encumbered    [^259]] 
with  any  more  proof  than  if  he  had  assigned  a  breach  in  each 
separate  count.      Where  there  are  several  counts  in  a  declari. 
tion^  on  promises  for  the  payment  of  money,  whether  in  special 
or  genera!  assumpsit,  or  both,  the  breach,  as  to  those  counts, 
is  usually  postponed  to  the  end  of  the  declaration,  and  it  is 
there  stated,  in  one  general  breach,  that  ^^  the  defendant  has 
not  paid  the  several  sums  of  money  before  mentioned,  or  any 
part  thereof." 

The  breach  in  assumpsit,  or  other  action  of  contract,  is  either 
in  the  negative^  denying  the  happening  of  the  event,  or  the  ai^ffir. 
existence  of  the  fact,  or  the. doings  procuring,  or  omitting  of  Y^^t 
the  act,  which  Is  the  subject  of  the  promise  ;  or  in  the  affirm*  ingenerai. 
ci/tre,  stating  the  affirmative  of  either  of  those  things.     Where 
the  breach  denies  or  affirms  the  happening  of  any  particular 
event,  or  the  existence  of  any  particular  fact,  contrary  to  the 
promise,  the  breach  is  said  to  be  alleged  in  deceit ;  as,  in  those 
cases,  it  imputes  that  the  defendant  deceived  the  plaintiff,  in 
that  respects      But  where  it  denies  or  affirms  the  doing,  pro. 
curing,  or  omitting  of  any  act.  It  is  said  to  be  alleged  in  noru 
feazmeej  migfeazance^  or  matfeastance :  the  former  of  which  ia 
the  total  neglect  io  do  that  which  ought  to  be  dene ;  the  second, 

«  1  BlDd.  169.  JMteAQ.  ^  Civ.  Cac  186.  Yelr.  2^.  2  Saupd.  181.  ar 
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the  doing  of  it  improperly  ;  and  the  third,  the  doing  of  soidp. 
thing  which  ought  not  to  hare  been  done  at  all. 

If  the  breach  in  assumpsit  be  assigned  in  deceit  f,  Ihe'usvil  tnJ 
proper  form  of  alleging  that  species  of  ^breach  is,  that  ^'  rHr 
defendant,  contriTing  to  injure  the  plaintiff,  then  and  tkiv" 
(alluding  to  the  time  and. place  of  the  promise)  '^  fraudnlcntlv 
deceived  him  in  this,  to  wit,"  denying  the  event  or  Ikct  in  ques- 
tion. But  if  the  breach  be  assigned  in  nonfeazancej  mifjec:. 
ance^  or  malfeazance  k,  the  usual  and  proper  form  of  aliegb^ 
it  is,  that  ^'  the  defendant,  fraudulently  intending  to  drcti^r 
the  plaintiff,"  omitted  to  do,  or  procure,  or  did,  or  procured 
the  act  in  question.  However,  the  allegation  that  the  defendant 
fralidulontly' deceived  the  plaintiff,  or  Intended  to  deceiTehiir. 
has  never  been  deemed  necessary  to  be  proved,  by  shewing  frac«I 
in  fact ;  it  only  implies  a  fraud  in  law,  which  is  considered  a> 
legally  resulting  from  his  breach  of  promise.  In  both  ins^ii^- 
ces,  it  is  merely  inserted  by  way  of  aggravation  ;  the  gist  of 
the  action  being  the  injury  sustained  by  the  plaintiff,  in  consi!. 
quence  of  the  breach  of  contract  ^,  Nor  is  there  any  aafhonty 
to  prove  the  necessity  of  adopting  the  abote  form,  in  an j case: 
though  contrary  authorities  may  perhaps  be  found.  It  ba> 
been  adjudged  by  the  House  of  Lords  to  be  a  high  contenpt 
and  misdemeanor,  to  charge  a  member  of  that  house  with  tnr 
species  of  fraud  or  deceit ;  therefore  any  such  imputation  muft 
be  avoided,  in  assigning  the  breach  against  a  member  of  ^^^ 
House  of  Lords.  But  this  observation  does  not  apply  to  a  pro- 
ceeding against  a  member  of  the  House  of  Commons,  where  m< 
such  adjudication  has  been  made  K 

Where  the  plaintiff  declares  for  the  breach  of  any  sppcw' 
promise,  &c.  consisting  of  an  affirmative  fact,  it  ought  to  be 
stated  with  certainty,  shewing  how,  and  ♦in  what  manufx  the 
promise,  &c.  was  broken,  for  otherwise  the  declaration  viH  ^ 
bad  on  demurrer,  however  it  may  be  after  verdicti.  Bat  vbere 
the  breach  is  in  the  negative,  such  particular  certainty  is  not, 
in  general,  necessary. 

ir  the  promise,  &c.  be  to  do  a  single  act,  as,  to  assign  sH  ^ 
'profits  which  should  accrue  by  a  certain  voyage,  andthebre*** 
consist  of  a  negative  fact,  as,  not  assigning  such  profits,  it  s^eiB^ 
that  even  upon  a  demurrer,  it  might  be  good,  if  it  were  g^' 


f  SuprA.  g  Ante  259.         ^  6  EAsty  4^.  Arguendo. 
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rally  assigned  for  breach^  that  the  defendant  did  not  perform 
his  promise,  or  agreement*  At  all  events,  it  would  be  good 
ifter  Tordict ;  for  where  on  such  an  agreement,  the  breach  was 
!>o  assigned,  aiid  after  Tordict  error  was  brought,  on  account  of 
the  supposed  tiDcertatnty  of  the  declaration  in  the  assignment 
of  the  breach,  it  was  holden  that  being  after  a  Terdict,  it  was 
beyond  question  sufficient,  for  the  plaintiflf  could  not  have  ob. 
tained  damages  if  he  had  not  proved  tliat  the  agreement  was 
broken  ;  and  it  being  singly  for  the  assignment  of  the  profits, 
the  non-performance  could  only  be  in  the  non.assignment  of 
them,  which,  being  a  negative  fact,  was  not  necessary  to  be  alle- 
ged with  any  particular  certainty  ^, 

But  in  the  case  just  cited,  it  appears  that  the  plaintiffdeclar-  -where 
ed  by  way  of  special  agreement,  and  stated  mutual  promises  to  '^^ 
perform  it  ;  and  one  of  the  grounds  on  which  the  court  gave 
their  judgment  appears  to  have  been,  that  the  declaration  was 
upon  the  mutual  promise,  and  the  breach  was  assigned  in  the 
words  of  *the  promised     In  other  reports  of  the  same  case,   r*26d1 
the  court  is  stated  to  have  said,  that  the  objection  might  have 
been  good  upon  demurrer,  but  that  after  verdict,  it  must  be  in« 
tended  that  some  particular  breach  was  given  in  evidence  to  t)ie 
jury  m.    However  there  can  be  no  doubt,  but  that  where  the 
promise  or  agreement  consists  of  many  parts,  the  noa.perfor. 
mance  of  any  of  which  separately  may  constitute  the  breach, 
the  declaration  will,  at  all  events,  be  demurrable,  if  a  particu. 
larbreach.be  not  assigned,  whether  the  stipulations  be  in  the 
Q^attve  or  afErmative  ;  for  the.  defendant  must  otherwise  be 
ignorant  of  what  parts  of  the  promise,  &c.  the  plaintiff  intends 
to  prove  broken,  and  therefore  cannot  know  how  to  defend 
himself. 

Where  the  action  is  brought  by  or  against  any  party  in  a  re-   certainty 
presentative  character,  or  to,  or  by  whom  the  contract  was  not  of  per- 
originally  made,  or  alone  made,  so  that  any  other  party,  or   ^^'JJf 
parties,  besides  those  to  the  present  action  may  have  had  a  right 
to  sue,  or  have  been  liable  to  be  sued  upon  the  contract,  for 
the  breach  complained  of,  it  is  necessary  to  shew,  with  certain- 
ty, in  assigning  the  breach,  that  the  contract  has  not  been  per- 
formed, either  by,  or  tQ  any  of  those  parties,  as  well  89  that  it 

kKnight  V.  Kcech,  Skin.  344.  ^  3  licv. 319.  S.  C.  4  Mod. 
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has  not  been  performed  by  the  plaintiff  to  the  defendant.  Tki- 
rule  applies  io  declaring  in  special,  as  well  as  in  geoeral,  or 
rndebifaius  assumpsit^.  If  an  action  be  brought  by  an  eie- 
cutor  or  administrator,  for  money  due  to  the  testator  or  intes- 
tate, it  is  necessary  to  she*r  that  the  money  was  not  paid  either 
to  the  deceased,  or  to  the  plaintiff,  and  on  ♦the  other  band,  \i 
it  be  bronghta^inst  an  executor  or  administrator,  the  bread 
must  allege  a  non-payment  by  the  deceased,  as  well  as  by  tk 
defendant.  The  same  role  applies,  mutatis  mutandis^  to  ar. 
tions  by  or  against  surriving  partners,  or  husband  and  Mik^ 
upon  a  contract  made  in  the  life-time  of  the  deceased  partDcr, 
or  before  the  marriage  ;  or  to  actions  by  assignees  of  a  bark- 
rupt,  for  debts  due  before  the  bankruptcy.  But  where  v^ 
sfgnees,  or  personal  representatives,  sue  upon  a  contract  made 
in  their  own  time,  it  is,  in  general^  sufficient  to  assign  the  com- 
mon  breach. 

Where  the  plaintiff  declared  as  administrator,  in  conslden- 
tion  that  he  dad  formerly  deposited  a  sum  in  the  defendant^ 
hands  for  the  intestate's  use,  the  defendant  promised  to  pa)  ii 
to  the  intestate,  or,  in  case  of  her  death  before  the  a^  of  In 
to  pay  it  to  her  executor ;  and  stated  that  she  died  belbre  l^. 
but  that  the  defendant  had  not  paid  the  money  to  the  plaintiif : 
an  objection  was  taken,  that  it  was  not  arerred  that  the  defer, 
dant  did  not  pay  the  money  to  the  intestate  in  her  life-time,  b>:> 
the  objection  was  over-ruled,  as  being  aided  by  the  verdict®. 

Where  an  action  was  brought  by  an  executor,  and  it  appear- 
ed  by  the  replication,  that  another  person  was  administrator  i' 
a  previous  time,  during  the  plaintiff's  minority;  objection  i»^ 
made  to  the  declaration,  that  although  the  plaintiff  had  said  tbi> 
the  debt  was  not  paid  to  him,  he  did  not  say  that  it  was  not  pa'J' 
to  the  administrator  durante  minore  cefafe.  But  ♦it  seems  thai. 
upon  reading  tlie  record,  the  breach,  in  this  case,  appeared  t" 
bo  sufficient ;  and  if  it  had  not  been  so,  the  declaration,  thouci* 
bad  upon  demurrer,  would,  it  seems,  have  been  good  after 
verdict  P. 

In  the  case  last  cited,  Treby,  Chief  Justice,  mentioiied  ano- 
ther, where  an  action  was  brought  for  a  debt  due  to  difhme  i'^- 
vert  before  marriage ;  and  although  it  was  alleged  to  have  beta 

"  Vent  119. 1  Ld.  RajTti.  283.  »  Homsey  f».  Dimocke,  1  Vent  11? 
p  Elstob  V.  Thorowgood,  1  Ld.  Ra}in.  283. 
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paid  to  the  wife,  yettbe  declaration  did  not  say  that  It  was  not 
paid  to  the  husband  after  the  marriage ;  and,  upon  demurrer, 
it  was  adjudged  bad,  though  it  might  have  been  good  after  ver. 
flicti. 

It  is  also  said  to  have  been  adjudgod,  that  if  the  plaiiiliff  de- 
clare  upon  apromhe  to  pay  money  to  two  persons,  or  either  of  to  pay 
them,  and  it  is  assicned  for  breach  that  the  money  ^as  not  paid  ^^  V^^' 
to  the  two,  without  saying  ^^  or  to  either  of  them,"  yet  it  is   either  of 
Kood  after  Terdict  ^  There  can  be  no  doubt  but  that  if  the  money   ^'^*^"^-" 
appears  to  be  doe  jointly  by  or  to  several  persons,  it  is  suirxicnt 
to  say  that  they  did  not  pay  the  money,  or  that  it  was  not  paid 
to  them,  without  saying,  '^  or  either  of  them ;"  because  a  pay. 
ment  by  or  to  any  one  would,  in  such  case,  bind  all,  so  that 
by  denying  a  payment  by  or  to  them  all,  a  payment  by  or  to 
either  of  them,  is  impliedly  negatived.     But  if  the  parties  are 
separately,  and  not  jointly  interested,  the  declaration  must, 
perhaps,  allege  a  several  non-payment  to  each. 

♦As  to  what  certainty  of  times  and  persons,  &c,  is  sulTicient     [*265] 
in  assigning  a  breach  in  the  affirmative,  it  appears  to  be  enough  ^i^^"^y 
if  the  declaration  be  so  certain  th^t  in  case  another  action  be   ^c.  inge- 
brought,  the  defendant  may  plead  a  former  recovery  and  aver  n^raL 
it  to  be  for  the  same  cause;  the  action  of  assumpsit  being  only 
for  damages,  althoi:^h  it  may  be  otherwise  in  debt  for  a  pe- 
nalty.    In  this  respect  the  action  of ,  assumpsit  resembles  that 
of  covenant ;  the  same  rule  must  therefore  prevail  in  both  those 
actions.     And  where  the  plaintiff  declared  on  a  covenant  not 
to  buy  or  sell  without  his  leare  within  a  certain  period,  and  as- 
signed for  breach,  that  the  defendant  had,  on  divers  days  and 
times  between  such  a  day  and  such  a  day,  sold  to  J.  S.  and  se- 
veral other  persons  unknown,  goods  to  a  certain  value  ;  on  a 
motion  in  arrest  of  judgment,  on  the  ground  that  the  breach 
was  uncertain  as  to  times  and  persons,  it  was  held  to  be  certain 
enoDgh;  it  being  so  assigned  that 'if  another  action  had  been 
brought,  the  defendant  might  have  pleaded  the  former  rcco. 
ver}',  and  averred  it  to  be  for  the  same  selling «. 

A  distinction  has  been  taken,  that  a  general  asslsnraent  of  _/  . 

1,.^..  .  1  ,  ,    D:stinc. 

breach  is  suincient  in  an  action  on  a  bond,  where  the  demand   tion  as  to 

is  not  to  be  recovered  in  damages,  but  the  penalty  is  forfeited   V?**^^  "} 

s  1  Ld.  Raym.  '^'M.  And  see  1  Yclv.  50.        '1  Vent  119.         •  Farrow 
t.  ChevaHer,  \  Salk  139.  1  Ld.  Rajin.  478, 9.  C. 
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assomp-      upon  any  infraction  of  the  penal  part  of  the  bond,  b«t  tint  it 
•It,  &c.       £j  otherwise  ia  an  action  on  a  corenant  or  promise^  ^vrkere  tbs 
recompense  is  to  be  in  damages^ ;  but  the  rule  Is  stated  direct. 
Ij  the  other  way  in  some  books,  viz*  that  in  debt  od  a  bond  to 
[*t66]     perform  co?«iaats  a  certain  breach  must  *be  shewn,  but  in  co. 
Tenant  or  assumpsit  it  is  enough  to  assign  a  general  brencfa,  if 
it  be  described  with  so  much  certainty  that  if  another  action  be 
brought,  the  defendant  may  plead  the  formerrecoTery,acid  arer 
it  to  be  for  the  same  cause ;  the  reason  given  is^  because  the 
actran  is  only  for  damages  °,  and  not  to  recorer  a  penalty  which 
Is  stridijiirit.  This  seems  to  be  the  later  and  better  opinion  \ 
if  there  be  any  difference,  which  howerer  has  been  denied «; 
though  the  statute  8  &  9  fV,  3.  c.  11.  s.  8.  does  not  seem  to 
affect  this  question,  as  the  penalty  is  still  recofered  >•     What. 
e?er  may  be  the  true  opinion  upon  tliis  subject,  the  general  rule 
in  pleading  must,  it  seems,  prevail  in  this  as  well  as  in  all  other 
cases,  that  where  the  matters  fio  be  stated,  if  particolarised, 
would  tend  to  prolixity  and  confusion,  a  general  form  of  stat. 
ing  them  may  be  adopted;  and  where  they  lie  peculiarly  in 
the  defendant's  knowledge,  less  particularity  Is  required  than 
in  other  cases  might  be  necessary.     The  principal  dectsion.s 
upon  this  subject  have  been  in  actions  on  bonds,  but  the  learn, 
ing  in  those  cases  will  be  found  to  elucidate  the  above  observa^ 
tionsT. . 
tntend-  Where  the  promise  and  breach  are  uncertain  as  to  the  thne 

ment,         of  their  commencement  and  continuance,  but  the  fbrmer  apu 
timeU       p^rs  to  have  been  made  with  reference  to  a  marriage^  or  other 
uncertaio.  particular  event,  and  there  appears  to  have  been  a' continued 
default  to  the  time  of  bringing  the  action,  the  court  will  in- 
tend that  the  promise  was  to  take  effect  from  the  happening  of 
[*t67]     that  *event,  and  will  not  give  j udgment  against  the  plaintiff  for 
the  uncertainty  of  his  declamtioui    For  where  the*  plaintiff  de- 
clared on  a  promise  that, the  defendant  would,  upon  his  mar- 
riage, pay  the  plaintiff  jf  50,  and  give  him,  yearly,  a  irkin  of 
eggs  and  a  flitch  of  bacon,  and  it  was  tnoved  in  arrest  of  judg- 
ment after  a  writ  of  inquiry  executed,  diat  it  did  not  appear  for 
what  breach  of  the  promise  the  action  was  brought,  whetlier  for 

t  1  Lev.  94.        "1  Salk.  139, 40.        ▼  Ante  212.        *  1  Chit  329.  whidi 
cites  1  B.  &  P  642.  «  See  X  B.  &  P.  642.  7  1  Lutw.  42X.  1  B. 

&  P.  640.  8  D.  &  E.  459.  And  see  2  Sftuiid.  411.  n.  4. 


Gid  noaupaymeDt  of  the  dBSO^  or  for  not  giving  the  eggs  and 
bacon ;  nor  did  it  appear  in  what  year  the  defendant  was  to  be- 
gin to  give  the  eggs  and  bacon,  or  for  how  many  years  he  had 
omitted  to  give  them ;  Rolle,  C.  J.  over-mled  the  exceptions, 
and  held  that  it  should  be  intended  the  defendant  was  to  begin 
to  giTe  tiie  eggs  and  bacon  in  the  year  next  after  tiie marriage ; 
and  as  the  declaration  stated  that 'they  had  not  been  given,  np 
to  tlie  time  of  bringing  the  action,  it  was  certain  enough  K 

If  the  plaintiff  assign  for  breach  the  non-payment  of  his  sala.   Breach 
ry,  or  the  like,  for  a  certain  term,  and  shews  that  he  held  a  cer.   for  two 
tain  situation  and  performed  certain  duties,  during  parts  vonly   ^^„ 
of  that  term,  yet  if  it  was  not  necessary  for  htm  to  hold  such  Slst 
situation,or  perform  such  duties,  to  entitle  himself  to  his  action,   ^^^  ^' 
the  declaration  is  good ;  nor  will  it  be  material,  if  he  states  the  30th. 
term  to  end  on  the  day  after  that  when  it  in  foci  expired. 
Therefore  where  the  plaintiff  declared  in  one  count,  that  the  de. 
f  endant  promised  to  gite  him  «£3  per  annum  if  he  would  preach 
la  a  ce^in  parish,  and  averred  that  he  did  so,  and  that  he  was 
vicar  there  for  3  years,  but  assigned  for  breach  *the  non-pay-    [*268] 
raent  of  5.  years  salary ;  and  in  another  count,  declared  on  an 
agreement  to  giro  him  j£2  per  annum  from  the  30th  of  May, 
and  asislgned  a  breach  for  two  years  ending  the  Uui  day  of  May ; 
on  demurrer,  the  court  held  the  declaration  good ;  for  althongfa 
he  was  Ticar  he  was  not  bound  to  preach,  nor  was  it  necessary 
he  shottld  be  vicar  for  all  the  time ;  and  if  the  two  years  under 
the  second  agreement  ended  on  the  30th  of  May,  then  they 
were  at  an  end  on  the  31st  of  May^ 

If  the  defendant's  promise  is  to  be  performed  before,  or  on  state- 
the  happening  of  a  particular  event,  as,  before  the  plaintiff's  ^nent  of 
setting  out  on  his  next  journey  to  London,  it  should  be  precbe.  wUch^*^ 
ly  shewn  when  that  event  took  place ;  for  the  plaintiff  having  breach . 
averred  that  on  such  a  day  he  commenced  his  journey  to  Lon-     ^^^" 
don,  without  saying  his  next  journey,  it  was  holden  that  no  suf- 
ficient breach  was  assigned,  as  the  payment  was  to  be  made  be- 
fore  the  first,  and  not  the  second  or  third  journey  ^.     But  this 
case  has  been  said  to  be  against  reason,  as  welt  as  law ;  for 
whatever  number  of  journeys  the  plaintiff  made,  the  money  must 
hare  become  payable,  as  it  was  promised  to  be  paid  before  the 

«  GreenGng  v.  Bawdit,  Sty:  404.  Et\itk  ante  163,  4.  ^  Taylor  ». 

Gay,  2  ad.  409.  »>  Rock  «.  Itock^  Yclr.  IT'S. 
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[*269] 


Of  season 
when  it 
bappen- 


ether 
matter  of 
circum- 
stance. 
[*270] 


fiHt  '4)i  then!  «•  A«d  whf  r»  the  plaintiff  declared,  that  in  coiu 
sideratioB  he  would  .forbeav  to  protest  a  bill  of  exdiaDge,  the 
defeDdant  would  paf  it  when  he  next  came  to  Londoa,  aad  it 
appeared  that  he  died  before.bis  arriTal  there,  Rolle,  C.  J.  held 
that  the  defendant's  coming  to  Loodon  was  not  necessary  to 
eatttle  the  ^plaintiff  to  the  money,  it  having  been  received  be. 
yond  sea,  and  being  payable  at  the  time  of  the  promise  <'. 

The  authority  of  the  above  doctrine  is  also  impeached  by  a 
case  In  Godbolt,  by  which  it  seems,  that  if  the  promise  is  to 
be  performed  at  a  particular  season,  and  it  appears  to  the  court 
that  such  season  is  past,  it  need  not  be  expressly  averred ;  for 
there  the  promise  declared  on  was,  to  deliver  to  the  plaintiff 
tweoiy  quarters  of  barley,  the  next  seed*  time,  but  the  decla. 
ration  did  not  state  when  the  seed  time  was,  which  wa^  moved 
in  arrest  of  judgment,  after  verdict  on  non  a$$ump$U;  it  was 
answered,  and  appears  to  have  been  resolved^  that  it  need  not  do 
so,  because  the  action  was  not  brought  till  half  a  year  after  the 
promise,  for  non-payment  at  seed  time,  and  that  happcaied  be. 
tween  the  promise  and  the  commencement  of  the  action,  which 
sufficiently  appeared,  the  action  not  being  brought  till  Michael, 
mas  ^     Dodderidge,  J.  said,  ^^  If  I  promise  to  pay  you  so 
much  com,  next  harvest,  and  it  appears. that  the  harvest  is  end. 
ed  before  the  action  brought,  it  is  good,  without  shewing  the 
time  of  the  harvest ;  for  it  is  apparent  to  the  court  that  it  is 
past^."     This  latter  case  is  confirmatory  of  the  general  role  of 
pleading  laid  down  by  Lord  Coke,  that  what  is  apparent  to  the 
court,  by  necessary  collection  out  of  the  record,  need  not  be 
aiterreds^. 

If  the  plaintiff  assign  a  breach  in  direct  terms,  and  omit 
other  matter  of  circumstance,  which,  though  it  ought  to  have 
been  stated,  may  be  inferred  from  *what  is  expressed,  it  will  be 
no  ground  for  a  writ  of  error.  Thus,  where  error  was  brought, 
in  an  action  of  assumpsit,  on  a  promise  that  the  defendant 
wonld  discharge  the  plaintiff  against  a  certain  sum  owing  to  J. 
S.  and  it  was  assigned  for  breach  that  he  had  not  discharged 
him,  but  suffered  him  to  be  sued  for  the  money  by  J.  N.  execu- 
tor of  J.  S.  without  alleging  that  J.  S.  was  dead :  the  court  held 
the  dedaratton  well  enough,  the  plaintiff  having  directly  alleged 


e  7Mod.  145.  2  Ld.  Baym.  839.  ^  Pincbard  v.  Fovke,  Sty.  AIS, 
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that  he  bad  discharged  him,  for  the  other  matter  was  but  Qir. 
rumstance;  and  the  judgment  was  affirmed i*.     Id  another  case 
it  appears,  seemingly  contrary  to  the  above  rale,  to  hare  been- 
decided,  by  the  opinion  of  two  judges  against  one,  that  in  de. 
clartng  on  a  promise  to  leave  the  plaintifT,  as  a  marriage  pdrtion, 
the  same  sum  as  he  should  give  to  any  of  his  children,  the  de.    . 
claration  is  bad,  even  after  judgment,  if  it  do  not  shew  the 
time  when  the  testator  gave  one  of  his  danghters  a  particular 
portion ;  for  where  in  an  action  against  an  executor,  the  decla- 
ration stated  that  the  defendant's  testator  promised  the  plaintiff 
(who  had  married  the  testator^s  daughter)  that  he  would  leave 
him  by  will  as  good  a  marriage  portion  as  he  should  give  to  any 
of  his  children,  and  it  was  alleged  that  he  gare  to  one  of  his 
daughters  such  a  portion,  but  that  he  had  not  left  so  much  to    , 
the  plaintiff;  it  was  moved  in  arrest  of  judgment  that  the  plain. 
tiff  had  not  shewn  the  time  when  the  testator  gaye  his  daughter 
the  portion  alleged ;  and  it  might  be  that  it  was  before  the  pro. 
mise,  in  whitb  case,  it  was  not  within  it.     Whitlock,  J.  held 
that  it  might  be  intended  to  be  after  the  promise.     But  Jones 
and  Dodderidge,  *J.  held  that  the  declaration  could  not  be 
made  good  by  intendment.     A  precedent  was  cited,  where  the     [*271] 
promise  was  to  pay  the  plaintiff  so  much  as  he  should  expend, 
in  the  Cure  of  a  wound  the  defendant  had  given  him,  and  it  wAs 
averred  generally  that  he  had  spent  so  much  about  the  cure  of 
the  wound,  which  was  held  sufficient.     Dodderidge,  J.  Intima. 
ted  that  there  might  be  a  difference  between  the  cases,  because 
the  wound  continued  ;  though  he  seems  to  have  aftervrards 
agreed  with  Jones,  J.  that  there  was  nd  such  difference ;  and 
3ct  both  those  judges  remained  of  the  same  opinion  as  to  the 
principal  case  K 

But  whether  that  opinion  was  right  or  not,  it  is  clear  that  if  cq,ui:|Joh 
the  circumstance  omitted  be  material  to  a  condition  on  which  of  pay- 
the  payment  depends,  the  omission  of  it  is  fatal  •  for  in  a  sub-   ™*"^ 
sequent  case,  on  a  similar  promise,  where  the  plaintiff  alleged 
that  the  defendant  gave  to  Alice,  one  of  his  daughters,  j^lOO 
as  a  marriage  portion,  and  gave  her  husband  a  bond  condition- 
ed for  the  payment  of  a  further  sum,  if  she  or  any  issue  of  Her 
body  should  be  living  after  his  decease,  and  averred  that  she 
had  issue  alive  ;  and  it  was  assigned  for  breach,  that  the  testa. 

h  Coke  V.  Barrow,  Cro.  Eliz.  98.  *  Almpt  v.  Pickton,  La!  303. 
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(or  had  only  pud  jf  40  in  his  lifeUime^  and  that  bis  executor^ 
having  assets,  had  been  requested  to  pay  the  other  jSGOi^  and 
deliver  the  bond,  but  had  refused  so  to  do  ;  it  was  held  that  if 
the  promise  extended  to  give  a  similar  bond  (as  to  wbicli  the 
court  were  divided)  it  ought  to  have  been  averred  that  the  te^. 
tator's  daughter,  whom  the  plaintiff  had  married^  or  some  of 
her  issue  was  alive,  and  not  merely  that  the  issue  of  the  body 
[*272]  of  Alice  was  living  ;  therefore  the  breach  was  ill  ^assigned* 
and  the  damages  being  entire,  judgment  was  given  for  the  de- 
fendant ^  This  case  appears,  at  first  sight,  to  break  In  upon 
the  general  doctrine  that  the  bad  assignment  of  one  of  several 
breaches  will  not  vitiate  the  whole  declaration  ^  ;  but  may,  it 
seems,  be  reconciled  with  that  doctrine,  on  the  principle  that 
there  was  but  one  breach  assigned  in  the  above  case  j  at  all 
events,  there  were  not  two  distinct  and  separate  breaches  as. 
signed,  but  only  one  breach,  though  consisting  of  seireral  parts, 
so  that  the  jury  may  be  presumed  to  have  given  damages  as  to 
the  whole  of  it.  It  may  therefore  perhaps  more  properly  be 
compared  to  the  case  ot  Coveney  against  Wooden  \  than  that 
of  Dorman  against  Snag,  just  quoted. 

However,  where  the  breach  is  good  on  the  face  of  it,  no  in. 
out  of        tendment  can  be  made  against  its  sufficiency  ;  thus,  where  the 
which        promise  declared  on  was  to  leave  the  platntiJOf  half  the  testator- s 
iible.^^*    estate  at  his  death,  and  the  plaintiff  assigned  for  breach  that 
the  testator  died  worth  j^SOOO  in  possession,  and  did  not  leave 
him  half  that  estate ;  after  verdict,  it  was  objected  in  arrest  of 
judgment,  that  the  promise  extended  both  to  the  real  and  per. 
sonal  estate  in  reversion,  as  well  as  possession^  and  it  might  be 
that  the  testator  feft  the  plaintiff  part  of  his  real  estate  in  re. 
version,  to  the  full  value  of  half  his  whole  property.  ButOlyo, 
C.  J.  disallowed  the  objection,  and  gave  judgment  for  the  plain, 
tiffo* ;  probably  on  the  principle,  that  it  could  not  be  intended 
that  the  testator  died  possessed  of  any  other  property  than  the 
[*273]     j£3000,  according  to  the  rule,  that  if  the  ^pleading  be  sufli. 
cient  on  the  face  of  it,  the  court  cannot  intend  facts  which  d» 
not  appear,  and  would  make  it  bad,  if  they  in  truth  existed". 

* 

j  Cule  V.  Thomc*B  executors,  Cro.  Car.  186.  k  Doiman  ».  Si»g» 

Sty.  411.  » Ydv.  220. 2  Buls.  37.  S.  V.  »  Oifliar  v.  Jcrmin, 
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It  is,  tn  general,  sufficient  that  the  breach  be  assigned  in  the  breach 
words  of  the  promise,  &c.  ^  Thereforej^  where  the  plaintiff  de«  in  words 
clared  in  assumpsit,  that  in  consideration  of-  the  payment  of  a  ^^^^ 
quit  rent,  the  defendant  promised  to  produce  a  sufficient  record 
to  charge  the  land  with  such  rent,  and  assigned  for  breach  that 
he  did  not  produce  any  sufficient  record  for  that  purpose;  after 
rerdict,  on  a  motion  in  arrest  of  judgment,  it  was  objected  that 
the  plaintiff  ought  to  ha?e  said  that  the  defendant  did  not  shew 
any  record,  to  which  the  defendant  might  hare  pleaded  that  he 
produced  such  a  record  which  was  sufficient,  for  the  jury  can* 
not  try  the  sufficiency  of  the  record  but  only  the  production  of 
It :  but  ttie  Court  disallowed  the  exception,  aqd  held,  that  al« 
though  the  plaintiff  might  have  laid  the  breach  genertilly,  as 
sugg^ted,  yiz.  that  the  defendant  did  not  shew  any  record^  yek 
Bs  it  was  laid,  it  was  good  enough,  and  that  it  was  moi»  proper 
for  the  plaintiff  to  assign  the  breach  according  to  the  promise; 
and  that  as  it  was  assigned,  the  defendant  might  have  pleaded 
that  lie  had  shewn  such  a  record,  reciting  it,  and  concluded .  that 
it  was  sufficient,  to  which  plea  the  plaintiff  might  have  demur, 
red.     However,  as  Telrerton  observes,  by  the  assignment  "of 

•  * 

the  breach  specially,  in  that  way,  the  parties  would  nev^r  come 

to  ah  issue  in  fact  upon  it,  but  could  only  join  issue  upon  th«        ' 

matter  in  law  P« 

*The  breach  must  be  coextensive  with  the  promise,  otherwise    [*d74l 
it  will  be  bad;  and  therefore  if  the  promise  be  in  the  disji^nc^   Mustex- 
tive  to  do  one  or  the  other  of  two  things,  the  breach  should  ^y^^  whole 
state  that  the  defendant  did  not  do  the  one  or  the  other  of  them  9.   promise, 
and  if  it  do  not,  the  declaration  will  be  bad,  even  after  verdict : 
for  wher^  the  declaration  was  upon  a  promise  to  redeliver  some 
rings  to  the  plaintiff,  or  else  to  pay  him  J^18,  and  the  p||»9tiff 
stated  that  the  defendant  had  not  redeliver^  the  iio§8y  but 
omitted  to  say  that  he  had  not  paid  the  money,  after  verdi|Ct  for 
the  plaintiff  on  not  guil^y>  i^  was  held  that  the.  declaration  was 
bad,  for  the  insufficiency  of  the  breach ;  because  if  the  money 
was  p^id,  the  plaintiff  had  no  cause  of  action  c.  In  a  subsequenit 
case,  where  the  plaintiff  declared  that  if  he  would  lend*  the  de. 
fendant  certain  houses,  he  promised  if  they  were  not  returned 
by  such  a  day,  he  would  pay  so  much  for  each  of  them,  aad  it 


o  Com.  Big.  txt  Fl^sder,  C.  45.  P  Heyford  «.  tteve^  Yelv.  39. 
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Via  lUBsigned  for  breach  that  one  of  the  horses  was  detaliied  be- 
jwnd  the  stipulated  time,  and  the  other  was  not  returned  mt  all, 
after  verdict  for  the  plaintiff  on  non  assumpsit ^  the  jiidjpneiit 
Iras  reversed  on  a  writ  of  error,  because  the  breach  did  imh  pvr^ 
aae  the  promise,  in  stating  that  the  defendant  did  not  'c^vra 
the  horses  bj  the  appointed  day,  or  pay  for  them  ihe  sum  ^p'ecd 
upon  "•  If  the  promise  be  in  the  conjunctive  to  ao  soTerU  actj^ 
it  is  proper  to  assign  the  breach  in  the  conjunctiTe  also  : '  saj. 
i|ig,  that  ^^  the  defendant  did  not  do  the  several  acts,  or  aoj  of 
^em  }"  io  which  case  the  plaintiff  will  recover  damages  in  pro. 
portion  to  the  breach  of  promise,  as  it  may  appear  ra  evidence. 

r^275l  This  form  of  assigning  the  breach  will  do,  though  the  ^^promise 
be  in  the  diyunctive;  but  in  the  latter  case,  it  is  necessary  that 
the  performance  of  both  parts  of  the  promise  be  distinctly  ne- 
g^tived)  in  some  form  or  other,  and  the  better  form  in  this  case 
Uf  ID  general,  to  pursue  the  words  of  the  promise. 

Breach  If  the  bieach  be  not  assigned  in  the  words,  or  according  to 

1*<'S^>  o^  the  sense  of  the  contract,  or  it  be  larger  or  more  narrow  ihaa 

narrower,  '  ° 

than  pm-    the  contract,  the  declaration  will  be  bad* ;  so  that  if  tliere  be 
^^'^^^^         an  exception  In  the  contract,  and  the  breach  be  assigned  gene- 
valiy,  without  reference  to  the  exception,  the  defendant  may 
demur ;  although  suqh  a  defect  will  be  aided  by  verdict^  after 
idiich,  it  shall  be  intended  that  a  breach  of  the  contract  was 
proved,  and  that  the  jury  had  only  given  damages  In  respect  rf 
what  was  not  within  the  exception :  as,  if  a  promise  or  core, 
nant  foe  to  repair  all  the  pales  of  a  certain  garden,  with  the 
exception  of  those  on  the  £)ast  side,  and  the  breach  be  assign, 
ed  in  not  repairing  the  pales,  generally  «.     The  above  is  an  in. 
stance  where  the  breach  was  assigned  more  largely  than  it 
onght  to  have  been.     The  following  is  an  example  of  the  other 
part  of  the  above  rule.     If  the  promise  be  to  deliver  cattle  or 
goods  in  good  plight,  a  breach  that  he  did  not  deliver  them 
gieaeraUy  is  bad,  without  saying  he  did  not  deliver  them  in  good 
plight^*     It  is  highly  injudicious  and  improper  to  narrow  the 
hrcach  unnecessarily ;  for  although  on  the  general  assigumeDt 
of  a  breach  in  the  words  of  a  contract,  any  evidence  is  adaiis. 
siMe  within  aoeh  a  general  statement,  yet  if  the  plaintiff^  in  a 
[*37V J  Mhieqiieat  part  of  the  breach,  narrow  it  to  certain  ^partico. 

•  Wright  VLMmaeOi  3  Sid.  440. 1  Vent  64. 9.0.      » Com.  Dig.  tit  Flea- 
der,a47.  «  Anoa.  T.  Jon.  135^         ^  lYeai.^  JSimtkmueQTi. 
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lar  inftances,  it  will  not  be  competent  to  him  to  gire  6TtdenC6 
of  any  perticulars  which  do  not  come  within  the  meaning  of 
those  instances ;  thus^  if  the  breach  be  assigned  that  the  defeo. 
dant  has  not  nsed  premises  in  a  good  and  husbandlike  manner^ 
but  on  the  contrary  thereof  committed,  and  permitted,  waste, 
spoil^  and  destruction ;  although  on  the  former  words  of  thd 
breach,  evidence  would  have  been  admissible  of  any  unhusband.' 
like  usage,  as,  not  sowing  clover  or  turnips  in  a  proper  pro* 
portion  of  the  farm,  yet  on  account  of  the  latter  words,  thtf 
plaintiff  can  only  gire  evidence  of  such  fkcts  as  amount  to 
waste,  spoil,  or  destruction  «^. 

Where  the  defendant'is  default  arises  only  on  that  of  another   --^. 
person^  as,  in  an  action  against  a  collateral  surety,  the  declaira.  >  state  d^ 
tion  inqst  state  that  the  principal  would  not  pay  the  money  on   ^  .    .^. 
demand,  and  it  Was  afterwards  demanded  of  the  surety  ;  for  olt  to  cham 
the  failare  of  the  surety  alone,  is  any  default  imputable  to  the  •'"^ty.- 
defendant.     Therefope  where  the  plaintiiT,  in  su6h  case,  stated, 
generally,  that  the  money  was  not  paid,  after  verdict  on  noft 
assumpsit^  the  judgment  was  arrested,  on  account  of  the  defeat 
ofthis  statement  >.     There  wad  indeed  another  ground  of  Ob* 
jection  to  the  declaration  in  the  case  cited,  namely,  that  it  did 
not  expressly  state  any  assumpsit^  but  only  that  the  defendant 
becatne  surety  for  J.  S.  promising  to  pay  the  motiey  to  the  plain, 
tiff  r.     But  to  support  the  above  case  to  its  full  extent  would, 
It  seems,  be  very  difficult. 

♦However,  the  case  is  different  if  the  surety  be  originally     r*^*^^] 
liable  ;  for  where  the  plaintiff  declared  that  in  consideration  of  -«'''«'» >» 
his  delivering  goods  into  the  shop  of  J.  S.  the  defendant  would   originally 
see  him  paid,  it  was  moved  in  arrest  of  judgment,  that  the  plaifel*'  liable, 
tiff  had  not  averred  that  J.  S.  had  paid  for  the  good^,  and  that 
the  promise  to  see  the  plaintiff  pai4  was  no  more  than  if  he    - 
had  said,  in  case  J.  S.  did  not  pay  him,  the  defendant  would,  la 
which  case,  such  an  averment  must  have  b^n  made;  but  the 
court  resolved  that  a  promise  to  pay  the  plaintiff^  and  to  see 
him  paid,  wa§  all  one,  and  the  averment  therefore  unnecessary*. 
In  Keble's  Report  of  thi^  case,  the  court  are  said  to  have  ob* 
served,  that  the  non-payment  by  J.  S.  was  matter  of  evidence, 
and  need  not  be  averred ;  for  the  defendant  was  himself  a  pfrittw 

V  3  D.  fc  E.  30r.       <  Batesby  v.  Brooksbeck,  Gro.  Jac.  890*       t  Ante 
9Q,  *  Hohinson  *.  Piilfotd,  1  Vent  48. 
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cipal,  and  not  merely  a  saret)F«.     Bat  howem^  tiui  may  icfc 

beea  bolden  formerly,  according  to  tlie  modem  antlM>nlieft,  m 

promise  to  see  the  plamtiflP  paid,  amonats  only  ta  a  eollateni 

promise  to  pay  the  ddbt  of  another^ ;  at  all  erenta,  wbeceit  is 

understood,  the  other  party  is  to  be  liable  for  the  pysnnsit,  as 

irell  as  the  defendantc. 

Si^fig]^  It  is  a  general  rale,  that  the  breach  may  be  assigned  iia  nsiy 

>n*y  be,      words  which  contain  the  sense  and  substance,  or^fect  of  the 

to  sense     promise,  &c«  though  they  be  not  the  precise  words  of  tliQ 


of  pro-       tract  itself  d.    The  case  already  quoted,  of  the  promise  to  pro- 
duce a  sufficient  record  to  charge  the  land  with  the  quit 


[*278l   ^^  ^example  of  this  rule ;  it  having  been  seen  that  it  is 

.to  assign  for  breach  of  such  a  promise,  that  the  defeodamfc  did 

not  produce  any  record  «•     But  the  cases  in- the  books^  en  the 

assignment  of  the  breach  of  promises  to  pay  money,  beat  bL 

lustrate  the  above  rule ;  it  having  been  holden,  that  if  tlie  pro- 

.  mise  be  to  make  good,  or  guarantee,  or  warrant,  or  cause  to  be 

paid  money  to  the  plaidtiff^  the  breach  may  be  assigned  geoe. 

rally,  in  the  non-payment  of  it;  and  if  the  promise  be  to  psfy 

J^iif  pounds  at  one  day  and^/ly  pounds  at  anotliery  the  bieark 

may  be  assigned  in  not  paying  a  hundred  pounds '  in  aianner 

aforesaid ;  and  if  the  money  is  promised  to  be  paid  to  the  fMa. 

tiff's  wife^  k  may  be  assigned  for  breach  that  it  was  not  paid 

to  the  husband  f  and  if  it  be  payable  on  or  Jf  if  ore  a  ceftain 

day,  it  is  sufiicient  .to  say  that  it  was  not  paid  on  the  day^  but 

is  still  unpaid.     These,  and  many  other  cases,  in  safqioTt  of 

the  aboTe  general  rule,  will  be  more  fully  cited,  when  we  come 

to  consider  the  assignment  of  the  breach  in  partici|l4ur  actions 

on  special  asfumpsiis^. 

There  can  be  no  doubt,  but  that  in  assumpsit*  the  plaintiff  is 
Several  ' 

l,i^gcbes.    ^^^  confined  to  assign  one  single  breach,  as  he  is  in  declaring 

in  debt  for  a  penalty,  but  may  in  the  former  action,  as  well  as 

in  covenant,  assign  as  many  breaches  as  he  thinks  proper,  at 

all  events,  where  he  does  not  declare  on  a  promise^  kc,  to  pi^ 

B, penal  gum;  fpr  the  only  reason  why  he  may  not  do  so  in  de. 

daring  for  a  pisnalty  is,. that  aoy  one  breach  is  sujficient  to  en- 

title  him  to  the  poial  jsam,  and  he  cannot  recoyer  b^ond  it, 

[*379]    though  he  should  be  able  to  state  and  *prove  damages  sustained 

•2Keb.  563.  S.C.  lSalk.3r,as.P.    b  Thompson  v.  Bond,  1  Camp.  4 
e3D.  &E.80. 1H.B.  120.  d  Com.  Pig.  tit  Pleader,  C.  47. 

e  Yely.  39' >lnle  273.  ^  Poit. 


ly  Un  to  a  nucb  greiter  amonnt;.  so  that  to  astigii  60?eiiJ 
)reacliefl  ia  sneh  a  case  is  objectionable,  oo  the  ground  of  da. 
jilicity,  or,  ib  other  words,  because  thej  can  only  iterate  as 
)o  many  cttfierent  and  repeated  deoMinds  of  the  same  thing,  tiz. 
^he  penalty.  Bot  this  objection  does  not  apply  to  assigning 
several  breaches  of  diflferent  parts  of  a  general  contract  to  do- 
sereral  tilings,  where  the  plaintiff  only  proceeds  for  general 
damages  sustained  by  those  several  breaches ;  as,  in  the  case  of 
a  declatrati4m  npon  a  promise  to  use  a  farm  in  a  husbandlilce 
manner,  or  the  like,  where  the  pluntiff  may  state  any  nninber< 
off  breaches  of  good  husbandry  s.  In  this  and  similar  cases, 
there  does  not  appear  to  be  any  objection  to  the  assignment  of 
several  breaches  of  the  same  specific  stipulation  in  one  and  the 
9ame  count.  Indeed  it  would  not  only  be  an  unnecessary,  but 
censurable  length  of  pleluiing,  to  assign  thdkn  in  different 
counts  \ 

It  is  observable,  that  in  an  action  of  assumpsit  or  covenant,*  p    neiu^« 
on  a  promise,  agreement  or  covenant  to  do  oiie  or  several  things,  ty,  and 
where  there  is  a  separate  and  substantive  promise,  &c«  for-  ^f 
performaece,  and  then  a  separate  and  additional  stipulation  to  at  com. ' 
pay  a  penalty  on  foilure  of^  performance,  the  plaintiff'  may  at  °^^^^' 
his  election,  either  declare  on  the  geneial- promise,  &€.  for 
general  dami^es,  and  waive  the  penalty,  (in  which  case  there 
is  no  occasion  for  taking  •  any  notice  of  it,  nor  is  it  proper 
so  to  do;)  or  he  may  dei;lare  for  the  penal  sum,  which  is 
asciertained ;  but  in  the  latter  ease,  he  could,  it  seems^  only 
assign  one  single  breach,  at  common  *law,  for  the  reason  be.*  [o^gol 
fore  assigned.     In  practice  it  is  usual,  where  there  is  any  be. 
nefit  to  be  derived  from  it,  to  declare  in  one  count  for  general 
damages,  and  in  a  separate  count  for  the  penalty,  where  any  is 
made  payable  by  the  agreement. 

But  the  statute  8  and  Q  W.  3.  c;  ii.  s.  8,  enacts,  that  in  all  ^ 
actions  commenced  in  courts  of  record,  upon  any  penal  sum  gw.d. 
for  non-performance  of  any  cof  enants  or  agreements^  in  any 
deed  or  zoriiing  contained,  the  plaintiff  may  assign  as  many 
breaches  as  he  shall  think  fit,  for  which  the  jury  shall  find  da. 
mages,  and  the  judgment  shall  remain  as  a  security  for  suck 
damages  as  may  be  sustained  by  fartlier  breach  of  such  cove. 
fianisy  whereupon  the  plaintiff*  may  have  a  scire  facias  on  the 

s  JnteJS.  And  sec  4  East,  154.  ^  Ante  79. 
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Where 
count  for 
penalty, 
ufldeas. 


[♦asi] 


How  ad- 
ditional 
breaches 
assigfned. 


One  of 
two  brea- 
ches bad* 
ly  as- 
signed. 


jadgmcni,  8ii§Keiiiiig  other  bmohes.  The  first  paH  at  das 
statute  expressly  applies  to  all  actions  for  pcnaUuBS^  ^a  the 
non.performaoce  of  any  written  agretnneots.  TbeiB  ia  not  aaj 
case  in  the  books,  wherein  it  has  been  decided  haw  fitr  Ike  lat. 
ter  part  of  the  statute^  which  speaks  of  corenants,  and  whkh 
are  generally  understood  to  mean  agreements  under  wekl  only, 
is  applicable  to  written  agreements  not  nqder  seal ;  t}io9^  k 
must  certainly  be  construed  to  extend  to  them  also^  as  it  q^eshs 
of  suggesting  other  breaches  of  the  $md  cov^n^mU  or  ^rtu 

Howerer,  it  appears  to  be  quite  useless  to  declare  for  ike  pe. 
nalty,  in  assumpsit  or  co?enant^  where  the  promise^  fcc*  is  net 
of  a  continuing  nature,  so  that  after  a  recoTevy  on  tJie.bxtache» 
already  incurred,  there  can  be  no  further  breach  of  tlie  agree- 
ment. And  where  the  plaintiff  can  prove  himself  to  have  sas* 
tained  ^damages  beyond  the  penal  sum,  it  would  obviously  be 
uuadfisable  so  to  declare ;  though  the  difficulty  wUdi  eaisted 
at  common  law,  as  to  the  plaintiff's  being  confined  if  aaaiya  a 
single  breach  ud  declaring  for  a  penalty^  is  remof  ed. 

In  cases  where  the  agreement  is  of  a  conti|i9ii|g  of^mp^  and 
the  plaintiff  declares  for  the  penalty,  if  he  assign  seTenstbfoaclies 
in  declaring  for  it,  after  assigning  one  breacjli  he  should  any  la 
his  declaration,  ^^  And  for  further  breach,  accoidiiig  to  the 
statute,"  &c.  for  otherwise,  the  defendant  may  be  misled,  and 
consider  the  breaches  as  irregularly  assigned  at  common  law*. 
But  a  modern  author  seems  to  consider  this  as  unneceaaary, 
the  statute  being  a  public  law,  and  the  assignment  of  several 
breaches  a  matter  of  right,  without  the  leave  of  the  court). 

If  two  breaches  be  assigned,  one  of  them  properly  but  the 
other  not,  yet  the  action  lies  well  enough  for  the  one  well  as- 
signed.  Where  an  action  was  brought  upon  two  promiaes^ 
VIZ.  one  to  pay  so  much  money  upon  a  oertaindaj,  apd  the  odier 
to  sate  the  plaintiff  harmless,  upon  the  fohner  of  whl^  it  was 
assigned  for  breach  that  the  money  was  not  paid  at  the  day,  but 
as  to  the  latter,  the  plaintiff  only  said,  generally,  that  ^  de. 
fendant  did  not  save  him  harmless,  without  shewing  in  what 
particular  he  had  made  default ;  it  was  h^ld^  that  tbei9  was 
but  one  breach  assigned,  via.  on  tba  first  promise^  ia  the  noa« 

<  Ilardy  v.  Bern.  5  D.  &  £.  54r.  8  D.  &  £,  459.  2  U.  &  275. 2r&  Com. 

Dig.  tit  Pleader,  2  V.  2.         i, Chit.  331.    And  see  A)d4>:*  ^O^.^- 1 J^^. 
219.  Co^T>.  500,  I.  -  '  ' 
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Ajmeiit  of  the  money  at  the  day,  and  yet  it  was  ruled  that  the 
>laintiff  should  have  judgment  1^.  (1) 

*If  the  breach  be  improperly  or  insufficiently  assigned,  it  Is   r*282l 
Iways  caiise  of  sp  ecial  demurrer ;  and  if  the  defect  be  a  sub-   How  de- 
tantial  one,  adrantage  may  he  taken  of  it  by  a  general  demur.  ^^^ 
er,  or  after  judgment  by  default.     In  some  cases  also,  a  defec-  tiikm  ad* 
ite  statement  of  the  breach  would  be  fatal,  even  after  yerdict ;  ^"JJ^JL 
if  no  intendment  can  be  made  to  support  it,  or  it  appears  upon  ed. 
the  whole  record  that  there  bas  been  no  such  breach  of  contract 
as  will  support  the  action.     But  after  yerdict,  if  it  can  be  in. 
tended  or  presumed  from  what  is  stated,  that  a  sufficient  breach 
was  proved  iu  evidence  at  the  trial,  that  will,  in  general,  cure 
a  defective  statement  of  it ;  and  if  upon  the  whole  record  it  ap. 
pears  that  there  has  been  such  a  breach,  the  court  will  never 
arrest  or  reverse  the  judgment,  in  whatever  part  of  the  record, 
or  however  informally,  the  breach  may  be  stated  ;  nor  will  the 
formal  assignment  of  another  breach  on  which  the  plaintiff 
cannot  recover|  in  such  case,  prevent  the  plaintiff's  haying  judg. 
ment  >.    It  should  also  be  observed  that  in  assumpsit  or  cove^ 
nant,  if  some  breaches  be  well  assigned  and  others  not,  on  a 
demurrer  to  the  whole  declaration,  the  plaintiff  shall  have  judg- 
ment for  tiioae  breaches  which  are  welt  assigned  ^  ;  although 
if  one  of  several  breaches  he  bad,  and  there  be  a  general  verdict 

with  entire  damages,  the  judgment  is  on  that  account  liable  to 

^DqmMi^Snag»8ty.411.         l5East,266.       mi  Saund.  286.  n.  9. 


'*    tw 


(I)  MTheie  the  pbuntiff  dedarct  upon  a  contract  consisting  of  aereral 

put^  and  asagns  among  other  breaches  one  which,  from  his  own  shevdng> 

^louUl  not  h«Te  taksn  pkoe  before  the  action  was  biought,  the  court  oan- 

^^  sfieryudict,  intend  that  the  damages,  if  assessed  generally,  were  g^ven 

^^tfae  breMbBS  Wludi  were  WeU  asngned.    Therefore,  where  \}}e 

^hhttifdechmlivoQ  a  promise  on  the  8th  July,  1805.  to  pay  him  2800 

per  €tnmmi  and  to  find  him  a  lodging  room,,  bed  and  fuel,  and  laid 

^''^■^schea  9f  the  contract  in  erery  part»  upon  which  the  juiy  assessed  da- 

^'^^fS^  KeneraUy,  judgment  was  reyersed  in  a  writ  of  error,  because  it  ap- 

'^^^by  the  ttxoid  that  die  S800  was  not  due.    Gordon  y.  Kennedy,  2 

Vnn.38f. 

1^  m  Sttck  V.  Wfsteni  lidand  dodc  Navigation  Company,  3  John.  Eep. 
^«41liclteplaQe  v.  Stede^  the  sf^reme  court  of  New  York  held  that 
*i^  pan  ofa  dedarationstates  a  suffident  ground  of  action,  and  a  part 
«f  it  is  not  ictionable,  the  court  would  intend  after  verdict,  that  the  jury 
S'V^dittiages  snly  for  the  actionable  part  of  the  decbration. 
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be  arrested.  All  or  mo^t  of  these  obsenratioiis  will  be  farther 
aiitheDticated  by  the  owes  which  will  praseDtlj  be  mentioned ; 
and  manj  of  those  already  noticed  will  be  found  to  exfloaplifj 
aod  coofirm  them  ^^ 

Where  no  particular  damages  have  arisea  to  tbe  plaintiff 
^Ij^^^  from  the  breach  of  the  contra^,  but  such  ^onljr  as  would  nats- 
[*2S33     rally  end  necessarily  arise  yom  the  breach  of  it,  thete  is  no  oc 
casion  to  state  expressly  sncfk  damages,  as  they  are  implied  from 
the  assignment  of  the  breach  itself,  and  necessarily  ffiftf»Mlft«^  in 
the  general  allegation  of  damages  at  the  end  of  the  declantioa: 
thus,  if  the  declaration  be  on  a  contract  of  sale,  for  not  deliTer- 
ing  goods  to  the  plainti/fy  it  seems  not  requisite,  thoogh  usual, 
after  tbe  assignment  of  the  bre^h  in  non^elirery^  to  say. 
^'  whereby  the  plaintiff  has  lost  all  the  profits  wUch.  might  have 
otherwise  accrued  to  him  from  the  sale  and  delivery  of  the 
goods,''     §uch  damages  as  theaboVe  are  considered,  «nd  called 
general  damages.     But  where  any  particular  damages  arise  to 
the  plaintiff  from  the  defendant's  noa.perfonnance  of  his  ooo^ 
tract,  and  which  do  not  naturally  or  necessarily  arise  from  the 
breach  of  it,  but  are  merely  casual  and  collateral  to  the  bieach, 
it  is  necessary  to  state  specially  such  damages  In  the  declara- 
tion,  in  order  that  the  defendant  may  be  apprized  of  tliem  ; 
and  if  they  be  not  specially  stated,  the  plaintiff  will  not  be 
allowed  to  giye  them  in  eridence  at  the  trial :  thus,  if  airy  par- 
ticular  contract  be  made  for  the  sale  of  the  goods  by  the  plain- 
tiff to  a  third  person  on  advantageous  terms,  in  expectation  of 
the  performance  of  the  defendant's  contract,  and  the  plaintiff 
loses  any  pfirticular  profits  or  advantages  which  he  might  other, 
wise  have  derived  from,  the  sale  and  delivery  of  the  goods  to 
him,  or  sustuns  any  particular  prejudice  or  inconvenience,  ia 
consequence  of  their  not  bebg  .delivered,  as,  if  an  action  be 
brought  against  jiirn  by  the  person  to  whom  he  resold  any^  part 
of  them,  such  loss  or  inconvenience  should,  it  seems,  be  spe. 
cially  stated  in  the  declaration,  to  enable  the  plaintiff  to  give 
P*284l     evidence  of  *it  at  the  trial ;  although  without  such  special 
statement,  he  may  be  at  liberty  to  give  general  evidence  of  the 
rise  or  fall  of  the  market.     Damages  of  this  sort  are.  therefore 
called  special  damages.     In  stating  such  damages,  the  pardcu. 
-     lar  nature  of  them  must  be  clearly  pointed  out  by  the  state. 

r 

4 

n  Ante  258,  &c. 


ncnt,  and  tbenuiM  of  the  parties  nvntloiied* ;  hot  tkete  U 
to  occasion  for  the  sxAe  circumstantial  and  precise  certainty 
Ls  in  stating  that  which  is  the  gist  of  the  action.  As  nnmb<^r 
yr  amoont  is  in  this  sort  of  statement  immaterial,  rather  more 
tHaji  die  fiict  shontd  be  laid ;  for  although  a  lesser  nnm'ber,  &c. 
m  aj  be  proTed  nnder  the  allegatton  of  a  greater,  more  can  never 
be  proved  than  is  laid.  Nor  can  any  special  damages  be  recot. 
prcd  which  have  arisen  subsequent  to  the  time  to  which  the  titlo 
of  the  declaration  refers  ;  but  it  is  apprehended  that  in  assump. 
sit,  the  statement  of  such  damages  not  being  of  the  gist  of  the 
action,  could  not  vitiate  the  declaration,  or  be  taken  advantage 
of  in  any  stage  of  the  proceedings :  although  it  sometimes  hap^ 
pens  that  the  whole  object  of  the  count  is  to  recover  such  spe« 
cia!  damages  as  nUiy  have  arisen  fi:bm  the  breach  of  the  contract, 
and  the  damages  expected  to  be  recovered  on  the  breach  Itself 
are  merely  nominal  ;  as,  in  an  actidn  for  not  making  a  good 
title'  to  an  estate,  where  the  deposit  money  is  retamed,  and  the 
principal  object  of  the  special  count  is  to  recorer  the  expenses 
of  Investigating  the  tjtie,  supposing  such  expenses  to  be  recov. 
erableP. 


^Baviag  stated  the  general  rules  applicable  to  the  assignment    f  *285] 
of  the  breach,  or  breaches,  in  aetious  on  special  assumpsits,  it  ^vision 
only  remains  to  consider,  the  cases  which  have  been  determln.  ches,  ac 
ed  on  the  assignment  of  breaches  in  particular  actions  of  that  cording 
nature,  according  to  the  before«mentioned  three.fold  dhision',   matter. 
of  the  subject  matter  of  the  contract,  as  it  respects  the  person, 
persooal,  or  real  property.  And  first,  vrfth  respect  to  the  breach 
m  actions  on  contracts  respectlug  the  person,  as,  contracts  of 
service,  and  to  save  harmless,  gaurantee,  indemniiy,  and  the 
like,  there  beiug  several  useful  cases  oti  this  head  reported  in 
the  books;  after  which,  we  will  take  notice  of  the  cases  on  the 
asiignment  of  the  breach  in  actions  on  special  promises  to  pay 
money,  give  securities,  and  deliver  goods,  which  come  under 
the  second  of  the  above  divisions,  viz.  contracts  respecting  per. 
sonal  property ;  and  lastly,  we  will  examine  those  cases  which 

«  See  3B.  &  P.  384.  S  B.  &  P.  373.       P  4e8p.  223. £t  udeante  IS,  19. 
2  BUe.  Bep.  1078. 1 B.  &  P.  306. 

27 


2^0  ft£CLARATl01f    119    SPECIAL    ASSUMPSlf 

liare  been  determined  on  tlie  assignment  of  the  breach  fa  actio&i 
of  assumpsit  on  promises  or  agreements  for  good  hnsbttodry,  io 
repair,  and  for  quiet  enjoyment;  which  i^culiarly  relate  to 
real  property. 
9k^  nit  ^'  With  respect  to  what  is  a  sufficient  assignment  of  breach, 

suSbtb^    in  an  action  on  a  contract  to  employ  the  plaintiff;  wlicre  in  as. 
P**?^      Sumpsit,  the  declaration  stated,  that  the  defendant  was  pajrnia^. 
cleik  to      ter,  and  in  consideration  of  the  plaintifTs  enterii^g  into  his  ser. 
Jw?'        vice,  the  defendant  promised  him  that  he  should  be  bis  clerk  50 
whilst         long  as  he  should  continue  paymaster,  and  that  the  plaintiff 
paymas.      served  the  defendant  as  aforesaid  till  such  a  time,  when  the  de^ 
fendant  wholly  dismissed  and  expelled  him  from  his  serrice; 
after  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  jude- 
r*88l5l     ment,  that  he  had  not  averred  *that  the  defendant  continued 
paymaster,  at  the  time  he  turned  him  out  of  his  service.     Bat 
it  was  answered  and  resolved  by  the  court,  that  it  sbonld  be  in. 
tended  that  the  defendant  continued  paymaster,  as  the  contrary 
did  not  appear;  especially  as  it  was  alleged  that  the  defendant 
dismissed  the  plaintiff  out  of  his  service,  which  could  not  be,  if 
the  defendant  were  not  paymaster ;  for  as  no  other  service  than 
that  to  the  plaintiff  as  paymaster  was  mentioned,  no  other  could 
be  intended  to  exist,  and  it  being  alleged  that  the  plaintiflT sen. 
ed  the  defendant  in  that  capacity,  it  must  be  intended  that  he 
dismissed  him  from  the  same  service ;  and  if  it  had  not  been 
proved  that  the  defendant  continued  In  his  office  when  he  di«. 
missed  the  plaintiff,  the  latter  could  not  have  had  a  Terdict  v. 
If  the  promise  be  to  save  the  plaintiff  harmless,  it  seems  not 
kiff  harm-   sufficient  to  say,  generally,  that  the  defendant  did  not  sare  him 
less.  harmless,  but  it  ought  to  be  shewn  in  what  particular  he  failed 

to  do  so ;  as,  if  I  promise  to  give  J.  S.  all  the  money  in  my 
purse,  I  must  shew  how  much  money  was  in  it,  and  aver  that  I 
gave  it  him  ^  But  in  declaring  on  a  promise  to  the  plaintiff  in 
^*1000,  to  save  him  harmless  from  the  escape  of  a  prisoner,  it 
is  sufficient  to  allege  that  he  was  damnified  to  a  less  amount, 
and  that  the  defendant  had  not  saved  him  harmless  to  that 
amount,  without  averring  that  he  has  not  paid  the  j^lOOO ;  for 
the  substance  of  tlie  promise  is  to  save  the  plaintiff  harmless, 

q  Vftughan  v.  Lucking,  2  Ld.  Rayra.  1222.  .  <*  Dorman  «.  Snafs 

Bty.  411. 


OP  THX  BRCACR«  St^ 

and  pei-baps  tbe^lOOO  was  in  the  nature  of  a  penalty,  to  limit 

the  extent  of  the  defendant's  liability.  Bat  if  the  promise  *had     [*287] 

been  to  sare  the  plaintiff  harmless  or  pay  him  the  ^£1000,  in 

the  disjunctive,  there  it  oilght  to  have  been  assigned  for  breach 

that  he  had  not  done  one  or  the  other*. 

if  the  promise  be  not  merely  to  save  the  plaintiff  harmless,    Thfclike^ 
but  al$o  to  pay  him  at  a  certain  rate,  according  to  the  amount   SJ^JJ?^, 
of  his  damage,  it  is  not  sufficient  to  allege  for  breach  that  the   tor  each 
defendant  had  not  saved  him  harmless  orpaid  him  according  to    j^^^     ^* 
that  rate,  even  after  a  verdict  for  the  plaintiff  to  a  certain  amount 
on  nan  assumpsit ;  but  he  ought  to  shew  the  amount  of  the  damage 
finstained,  on  which  the  rate  is  to  be  calculated^  Therefore,  where 
the  plaintiff  declared  on  a  promise  to  save  him  harmless,  from 
all  damage  which  he  should  sustain  by  the  defendant's  inhabit- 
ing a  certain  house,  aud  that  for  ever}  farthing's  worth  of  such    - 
damage  he  would  pay  the  plaintiff  twopence,  and  it  was  aver- 
red that  the  house  was  burnt  by  the  defendant's  negligence  dur- 
ing  hi«  occupation,  and  the  breach  was  assigned  in  the  words 
of  the  promise,  upon  which  he  obtained  a  verdict  to  a  certain 
amonnt  on  the  general  issue,  yet  a  nil  capiat  per  billam  was  en. 
tered;  because  the  plaintiff  did  not  shew  in  his  declaration  how 
many  farthings  loss  he  sustained  by  the  burning  of  the  house, 
which  the  court  held  to  be  material,  as  they  could  not  intend 
but  that  the  jury  had  given  damages  as  well  as  for  not  saving 
the  plaintiff  harmless,  as  for  the  actual  loss  he  had  sustained  ; 
which  they  were  not  at  liberty  to  do,  the  plaintiff  not  having 
shewn  to  how  many  farthings  his  *loss  amounted  ^  Aud  the  court     r*S88] 
held  clearly  that  the  declaration  was  bad  for  that  omission  >>. 
But  the  doctrine  of  this  case  seems  extremely  strict ;  and  per- 
haps  SDch  strictness  would  not  now  be  observed  in  a  similar 
case.     At  all  events,  such  doctrine  would  not  be  extended  to 
other  cases  not  precisely  within  the  authority  of  the  above. 

If  the  promise  declared  on  be,  to  save  the  plaintiff  harmless   ^^x.  savr 
from  all  actions  which  might  be  brought  against  him,  for  or   inghann» 
concerning  a  lease,  it  is  not  sufHcient  io  assign  for  breach,    ^\\  ^^ 
''  that  a  stranger  brought  an  action  against  him,  by  reason  of  tions; 
the  aforesaid  demise,  and  that  the  defendant  had  not  saved  him    8))ewing 
harmless.^'  Where  the  plaintiff  so  declared,  and  it  was  assign,   ^'hat  ac« 

» Gtbbons  v.  Northcott,  2  Sid.  447.  Ante  274.         «  Corerey  w.  Wooden, 
Vclv.  220.  n  2  Bul».  37.  S.  r. 
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tion     , 
brought, 
or  for 
what 


Vroni 
bond, 
without 
shevang 
how  im- 
pleaded. 


Not  mak- 
ingfgood, 
guaran- 
teeing, or 
wairant- 
-ing,  mo- 


ed  for  «rfor,  i\M  be  did  not  set  fottb  with  i3wtel«ly  vtat  tr. 
tion  was  brought  agAiMt  hfab,  or  thst  he  w«8  sued  f#r  a  wmtta 
which  existed  mt  the  time  of  nakiifg  the  ptomSto;  forttnie  lei- 
sons,  thejodgmflDt  was  reversed  v. 

But  where  the  platntiff  deelared  on  a  pronlsh  to  ttfre  hiv 
harmless  from  a  certain 'bond,  and  assigned  for  breaA  ttet  aL 
thottgh  lie  was  impleaded  by  the  obNgeenpon  the  Kond,  <aiid  t 
recovery  bad  by  due  conrte  of  law,  the  defendant  had  in>t  sav. 
ed  htm  harmless ;  and  it  was  iassigned  for  error  that  It  w«a  not 
alleged  how  the  ishligee  impleaded  him,  and  loeo^mieAi  bat 
only  that  ho  had  impleaded  and  recorered  agak»t  htiliVtfnrcoait 
hekl  that  suAcient,  without  shewing  the  whdie  iWord^* 

*Where  ^e  plaintiff  declared  upbn  a  promise  to  make  good 

to  J.  S;  a  certain  sum  on  her  marriage,  it  was  held  a  anflRfieat 

assignment  of  bi'each,  to  say,  '^  that  the  marriage  took  plare^ 

and  the  defendant  had  not  paid  the' money,  or  any  part  fkereof* 

nor  in  any  otiier  manner  vfiade  it  good,  accoi^ing  to  his  pro- 

mlse  ;'*  for  if  J.  S.  had  so  much  for  h^r  marriage  poftkm,  fhn 

it  was  made  good  to  her,  aiid  if  not,  then  the  deftndamt  wa» 

bound  to  pay  it*.     So,  where  the  plaintiff  derlaredtni  a  pro- 

nrise  to  guartnUee  to  him  tlie  paymeht  of  a  sum  of  ^oney  wwin^ 

by  J.  S.  on  bond,  in  consideration  of  his  deiiyertng'tf^  the  d«(. 

fondant  cei*tain' herrings,  and  executing  to  hhn  a- warrant  of 

attorney  to  sue  J.  S.  on  the  bond ;  on  a  motf<Mi  in  arreM  of  jndg. 

ment,  it  was  held  to  be  a  good  assignment  of  the  breach  to  sav, 

that  the  defendant  had  not  paid  the  money,  without  slnewint! 

tlmt  J.  S.  had  not,  or  that  lie  was  unable  to  pay* ft;  tile  gna. 

rantee  being  personal,  and  it  appearing,  by  the  wstrrant  of  attor- 

uey  to  be  the  intent  of  the  parties  that  the  deftodant  shoold 

pay  the  debt,  without  reference  to  J.  S.  r.     Again,  whc»ffe  tlic 

decfaration  stated  that  In  consideration  of  certain  'money  and 

goods,  paid  and  delivered  by  the  plaintiff  to  J.  S.  the  defendant 

promised  to  warrant  to  the  plaintiff  all  that  J.  S.  owed  for  snch 

goods,  and  the  breach  was  assigned  in  non-payment,  it  wsia  ob. 

jected  for  error  that  the  breach  ought  to  have  been  ass^ed  in 

no^warranting ;  but  it  was  holden  by  the  Court  that  the  breacii« 

as  assigned,  was  well  enough  <• 

^  Morse  v.  Roase»  Mo.  T05.  ^  Foster  «.  Clement,  Clo.  Jac.  10. 

X  Puncbard  «.  Kingstone^  2  Bol.  Abr.  75a  W.  Jon.  328.  Cro.  Car.  202.  S.  C. 
7  Michael  v.  Garden,  2  RoL  Abr.  728^  1 15.  <  Bastcr  v.  Jackson^ 

1  Sid.  178. 1  Kcb.  669.  S.  C. 


*If  Ike  {isonise^be  to  bocuitte  bowd  by  writiiig^  to  be.mado    C*S0O] 
in  dtte  course  of  kvr,  fak  iMems  siiftaioftt  i^MSig^  forb«e««bj   ^^g^^. 
tlH^  ih«  defendant  did  not  give  secnniiy  by  .bis  writing  obUgiu   rity. 
torj  ;  for  wbere  ihe  plaintiff  declared  statingeveb a  prQOui^e 
and  btcn^  eodit  was  objected  4hattb«4eiN>daiit- would  bave 
perfoftoed  his  promiae  if  bebadgi^en  lieoasily  by  jnd^neii^ 
whicb  in  not  bis  writing ;  RoUe^CX  J%  heldtfaattbereuwas  ii0.vnri» 
ance,  for  the  defendant's  contract  would  ^itend  toa  Judgment^ 
atatttti^  or  ree^isaiMm.  .  And  Bacon,  J*  said,  that  the  words 
of  the  promiso  ought  Un  be  construed  io  mean  a  bond,  aocotdk 
iokg  to  c^Dinon  intendmenty  altfaougb  Jt was-  not  bo^xpMsseds 
but  it  could  not  mean  a  pron^ise  by  poro/y  for  there  are  no  pro* 
cedeota  in  the  law  for  verbal  securities,  but  only  for  securities 
ta  writtng ;  and  the  words,  ^^  in  due .  form  pf  law,"  <  imply  as 
mucii^  besides  it  would  be  absurd  ^  suppose  that  a  awn  Qiade 
one  promise  merely  to.  enter  into  anoUier^    ... 

If  the  promise  be  to  indemnify  the  plaintiff  i^nstany' pavii  N6tin- 
ticolair  eien^  act,  or  suit,  be^  must  in  asi^niug  the  J^reach  of  demiu^. 
such  promise  shew  particularlyhow.be  was.damol^ed^iitnot  ^^^' 
being  sufficient  to  s^y  he  was  not  iqdemaified,  or  thet  h9  was  pleading 
daiuniijed, ,  geoeraliy ,.    It  is  not  a  gpod  assignminii  of  breacjh,  ^ /" 
if  thcij^fomise.  be  h^  to  plead  in  bftr  in  a  aecead  aotion,  jud^^ 
inentiHiid/or^/Sii^toa  aekwQ^wiedged  in.afosmer  pae,aod>th0 
plaintiff  only  say,  that  in  theseepudaption^  the  defend^at^l^^ad* 
ed  in  bar  the  record,  and  judgment  aforesaid  ^ 

*lh  With  respect  to  the  ass^inment  of  parUcular  breaches    [o^gi] 
in  assynnpsit,  respecting  personal  property,  they  are  principally  Breach 
either  of  promises  to  pay  m<Niey,  or  deliver  goods.    Where  the  ^^  ^^ 
plaintiff  declared  on  a  promise  to  pay  him  ^13.  Ss.  baiqg  the  pay>  or 

cause  to 

fall  %mount  of  his  disbursements  in  building  a  mill,  or  to  cause  ^  p^^ 
that  sum  to  be  paid  when  the  mill  should  first  koock ; .  apd  ihe  disburse- 
plaintiffalleged  that  the  mill  had  knocked,  but  that  the  de£en.  ^"^^ 
dvaty  though  requested,  had  not  paid  the  money ;  it  was  object, 
ed  that  he  ought  to  have  stated  that  the  defendant  had  not  paid 
him,  or  caused  him  to  be  paid,  and  also  because  it  appeared 
that^e  total  amount  of  his  disbursements  was  only  j£1$^Sm 
But  these  objections  were  disallowed  ;  and  the  reason  of  dis- 
allowing the  latter  was,  because  the  plaintiff  had  mentioned 
each  of  his  particular  disbursements  in  the  declaration,  as,  that 

•  Tticy  ^  Fbole,  Sty.  14S.  «»  Parne  v.  Chuto,  1  Rol  Bcp.  5S5. 
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he  bftd  paid  so  muck  for  a  twible,  and  so  much  for  a  baateer, 
&c.  and  theffefore  it  was  to  be  iatoiided  that  the  jaiy  gafe  their 
TOfdict  upon  those  particalars  ;  but  It  woold,  it  seemi^  haic 
been  otherwise,  if  the  partkulars  had  not  been  meattoned^ 
If  a  eoTenant  or  promise  be  to  pay,  or  cause  to  be  paid,  it  i*" 
suffident  to  assign  for  breach  that  the  defendant  did  not  pav : 
for  he  that  causes  to  pay,  pays  ^.  (1) 

Where  the  promise  is  to  pay  the  phuntitf  his  costs  of  salt,  it 

costB^      is  not  sufficient  to  assign  by  way  of  breach,  that  the  detadaat 

"^i^  has  not  paid  tlie  plaintiff  his  costs,  without  alleging  vhat  costi 

I-         -I   he  incorred,  therefore  if  *that  be  not  alleged,  the  defcAdaat 

may  demur ;  but  if  he  plead  to  issue,  he  cannot  afterwards  take 

advantage  of  the  defect  ia  the  declaratioD,  on  a  motaoii  iaarresi 

of  judgment,  after  verdict  «• 

Where  the  plaintiff  declared,  that  the  defendant  owed  him 
instal.  «£100,  and  promised  to  pay  fifty  pounds  at  one  day  and  fift} 
ment5.  pounds  at  another,  and  he  assigned  for  breach  that  the  defen* 
dant  had  not  paid  the  iSiQO  ^^  in  manner  and  form  aforesaid;*' 
it  was  held  that  the  declaration  was  good  enough,  after  merdicti 
and  the  plaintiff  had  judgment  ^  But  it  appeans  that  k  would 
have  been  more  proper  to.  state  the  non-paymeot  of  fift  j  ponndi 
on  each  of  the  days,  according  to  the  promise ;  although  thtfe 
could  have  been  no  objection,  if  the  promise  had  been  to  pay 
the  jglOO,  by  instalments  of  fifty  pounds  each,  on.  tho&s 
days.  (2) 

e  Wood  «.  Rowd,  1  Sid,  33.  ^  1  S.tr.  256. 1  Saund.  234.  b.  n.  6, 

Ante  278.  «  Foxe  ».  Goodsoi),  Cro.  Eliz.  276.  ^  Pete  «.  Tongac, 

1  RoL  Rep.  404.  Ante  278. 


(1)  If  a  bond  be  conditioned  for  the  faithful  discharge  of  his  duty,  by  tix* 
defendant,  as  a  deputy  sheriff,  it  is  a  good  breach  to  aver  generally  that  the 
defendant  had  collected  moneys  as  deputy  sheriff,  to  tlie  ajuount  of  gl008> 
which  he  refused  ^o  account  fogr  or  pay  over.  6o«  it  is  enough  if  the  laeacfa 
be  assigned  generally,  negati\ing  tlie  words  of  the  condition  or  covenant 
Hughes  Y<  Smith,  5  John.  Rep.  168.  See  also  the  Postmaster  CSenenJ  r. 
Coahrau,  2  John.  Rep.  413.  >^  • 

If  a  person  agree  to  pay  over  money  >vfaen  collected  on  a  note,  the  fateacb 
moat  aver  fliat  the  mou^  has  been  collected.  Bodge  v.  Coddiogtoo,  3 
John.  Rep.  J46. 

(2)  The  plaintiiT  declared  that  tlie  def^dant  by  his  note,  &c;  proimsed 
(o  pay  him  or  order  £95,  ten  dollars  per  month  for  the  next  nine  mootl&t 


6v  ftae  BKSJica.  ^31 

• 

If  the  corittBet  decltred  on  be,  to  psj  for  goods  ui  the  Wot 
r-ate  of  so  mucb  per  ton,  or  tlie  Uke,  it  is  no  objection  to  the  f^!f^^ 
cJleclavntfon  tbat  the  breach  is  assigned  in  the  non-payment  for  rate  oer 
I  <^ss  quantities ;  for  the  promise  being  to  pay  according  ia  the  ^"^ 
y-alc   of  'the  lafger  qnan^ty,  the  defendant  most  pay  for  any 
I  ^sser  qoanHties  at  that  rate,  computing  how  maay  of  sndi  les.* 
r«or  quantities  will  malLO  the  larger.     Therefore,  where  the  de. 
olaratron  was  npon  a  promise  to  pay  for  iron  at  the  rate  of  40#. 
I  >er  ton,  and  it  was  shewn  that  the  defendant  had  so  many  tons, 
n.Tid  pounds  of  iron,  which  amonnted,  at  that  lute,  to  so  mnch 
mofiey,  part  of  which  was  unpaid,  (tlie  rest  having  been  satis* 
lied,)  it  was  lield  that  *the  declaration  was  good,  and  that  the    [*^03]| 
Hefeodant  mnst  pay  for  pounds  and  sows  of  iron  according  to 
t  he  stipulated  rate,  computing  how  many  pounds  or  sows  would 
make  A  ton  s. 

Ilia  true  tliat  if  the  promise,  &c.  be  to  pay  money  on,  or  ^|^,neyoa 
before  a  particular  day,  it  is  not,  in  general,  sufficient  to  as*  or  before 
s  i^n  for  breach  the  non.pa3nafient  of  the  money  at  the  day ;  be*  *|      ^ 
caase  f f  issue  be  taken  on  that  fact,  and  it  be  found  for  the  plain* 
tiff*,  it  will  not  determine  the  cause:  yet  it  seems,  that  if  the 
plaintilF'assign  by  way  of  breach  that  the  money  was  not  paid 
at  tibe  day,  but  is  still  unpaid,  that  will  be  snihcient ;  for  if  it 
remain  unpaid  at  the  time  of  the  action  brought,  it  could  not 
Imve  lieen  paid  on  or  before  the  day  appointed,  and  it  mnsfe 
t  berefore  appear  to  the  court,  by  necessary  collection  out  of  the         t 
record,  that  the  promise  is  broken,  and  that  in  substance  and 
effect  there  is  a  sufficient  breach  assigned  ^. 

ff  Bettesworth  «.  Campion,  Yelv.  133.  ^  Co.  Lit  303.  b.  An4  see 

Harman  v.  Oden,  pott  295. 


and  five  dollars  ibr  the  tenth  month  from  the  date  of  the  note ;  and  aver- 
red that  more  than  two  months  had  elapsed  ainoe  the  date  of  the  note,  and 
that  the  defendant,  tliough  suice  requested,  hath  not  paid  either  of  eud 
monthly  paymentsi  and  that  he  then  and  there  became  liable  to  pi^  the 
said  nun  of  g95.  and  in  conaidenition  thereof,  then  and  there  promisecTthe 
plaisitiff  ^  pay  him  the  same  sum  on  demand ;  yet,  though  requested,  &c. 
iAi  doNUiTer  it  was  held  that  the  declaration,  though  informal,  was  suffi- 
cient to  recover  the  instalments  due,  and  tliat  the  residue  of  4he  declarm* 
tion  might  be  rejected  as  surplnsa||pe.  Tucker  v.  Randall,  2  Mass.  Hep. 
283. 


\ 

^^  '    t>ECLAftlTIOIt  IIT'  flRBCaaX.  iSStJIfVSIT 


On  or  ^^5  "wlwre  the  pUuntiff  deelaiei  cm-  a  proiaite'tir  psy"  jer4  lo 

about        Mm  on  a  certaio  feast  diy,  eri^ioat  tliat  timey  and  ell^gad  tl«e 
feattd»y.   the  defendant  kul  set  paid  it  eo  (lie  feast,  ner  by  Ito  a|iue  ef 
fortjT  days  afterwards ;  and  that  the  defendant  had  takoi 
J.  S.  to  hvsbaad,  who  still  refased  to  pay ;  notwHh 
the  uncertainty  of  the  promise  and  breaeh,  jodgment  vaa  gma 
for  the  plaitttifiT,  it  appearing  that  the  monejr'was  not  paid  vlica 
the  suit  was  commenced  ^ 
f  *394]        *  Where  the  plaintiff  declared,  that  hi  consideralioa  he  woidd 
T^  P^^'    marry  the  defendants  sister,  the  defendant  pramined  t»  give 
ter.    Or,    her  tipon  ^e  marriage  a  sum  of  money,  it  was  holden  anflkfeat 
tb  several  ^q  asB^n  for  breach  the  noQ.payment  <^  the  money  to  Hn  piaiiw 
or  any  of     ^1^9  t^  whom  it  was  payable  In  point  of  law,  and  who  was  te 
ihem,  &c.  gi^e  the  acifuittaiieeJ.    So,  if  a  coTenant  or  prondae  be  to  pay 
sGTeral  persons,  or  any  of  them,  it  ll  sufficient  to  aas%n  for 
bi^eacfa^  that  the  defendant  did  not  pay  them,  without  saying,  or 
any  o€  them ;  for  the  payment  to  any  one*  of  the  parties,  to 
whom  the  money  is  payable,  msy  be  pleaded  in  discha»|^^ 
Again,  where  the  promise  or  agreement  is  to  pay  a  msn,  or  his 
execatofs,  &c.  if  the  action  be  brought  by  the  orifinal  pro^ 
misee,  it  is  sufficient  io  negative  a  payment  to  him.    And  if  the 
promise,  &c.  be  that  the  defendant,  or  his  executors,  &c.  dttll 
pay,  it  is  enoogh  to  say,  he  did  not  pay. 
T  deli-         Where  the  promise,  &c.  is  to  delirer  goods  to  be  choaen  by 
vtT  the  plaintiff  oat  of  a  certain  bolk,  if  the  defendant  sell  aaj  part 

^ed^m  ^^ *^®  ^^^^  before  election  made  by  the  phtintiiT,  that  nay,  it 
byplain.  seems,  be  assigned  as  a  sufficient  breach  of  the  promise,  which 
™^  is  rendered  absolute  by  the  defendant's  preventing  the  plaintif 

from  making  his  election.    So,  if  the  defendant  would  not  per- 
mit  the  plaintiff  to  see  the  goods,  or  the  like,  in  order  to  ent. 
ble  him  io  make  his  election,  that  would  be  sufficient  to  dis- 
pense  with  the  necessity  of  his  making  it,  and  a  delkult  In  the 
defendant,  and  amount  to  a  breach  of  his  promise  K     ^ 
[*295J         *  Where  the  promise,  &c.  is  to  deliver  goods,  on  or  before  a 
y^      '     certain  day,  it  is  sufficient  to  assign  for  breach  that  the  defea. 
&*>o^>  on  dant  did  not  deliver  the  goods  on  the  appointed  day,  if  the  con. 
siich  a       eurrence  of  both  parties  be  necessary  to  the  act  before  the 

i  TxyloT  «.  Charey,  Noy.  16.  T.  Raym.  10.  S.  C.  i  BedweD  «.  Fen* 

wick^  Sty.  393.  ^  1  8tr.  236.  ^  Raynay  v.  Alexander,  Telv.  76. 

£t  vide  ame  151. 
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lime;  tt«U  ofeats  aneh  bmcb  Ib  good  after  verdict  on  non  as^   day»  into  ^ 

^umptUy  utAex  wUcii  a  perfbnimace  before  the  day  mi^ht  hav^  hltf«e    *' 

been  gifen  in  evidence.     Therefore  trhere  the  declaration  wiis 

upon  a  pvomise  lo  delirer,  on  or  before  the  5th  of  January, 

twenty  fimters  of  corn,  out  of  a  sKip,*  into  a  barge  to  be 

brought  by  liieplaintifrto  receive  tho  corn ;  and  it  was  assign,* 

ed  for  breach  tbat  the  defendant  did  not  deliver  the  corn,  on 

that  day ;  on  a. motion  in  arrest  of  judgment,  after  verdict  on 

non  aasumjmij,  it  was  hdld  by  Holt,  C.  J.  upon  great  considr.  * 

ntion,  imt,  that  the  declaration  would  have  been  good  with. 

out  the  verdict ;  foe  4he  barge  was  to  be  brought  by  the  plain. 

titf,  andtjiQ  defieodaiit  was  to  deliver  the  corn  into  it,  so  that  a 

roRcurrcoci^oCbotb  parties  was  necessary  to  a  performance,  and 

the  defeiMilaat.«<Nild  not  oblige  tbt^  plaint i if  to  accept  the  corn 

l)efore  theday^  and  it  shall  not  be  presumed  that  the  plaintiff 

Has  ready,  hethfe  tJiat  dagH<>^  accept  it.     Secondly,  it  was  held, 

that  if  there  was  any  de£pot  in  the  assignment  of  the  breach,  it 

was  clearly  helped  by  the  verdict ;  because  if  there  had  been  an 

actual  delivery,  it  might  have  been  given  in  evidence  on  mon  as^ 

"umpsit^  and  ^eii -tbe  jury  could  not  have  found  for  the  plain. 

tiff"". 

ilL  VtUth-riesiMct  to  the  assignment  of  particular  breaches   fntemip- 
in  assampsit  respecting  real  property,  the  *case8  arc  chiefly     [*i96^ 
upon  breaebes  4jy  Interruption  of  the  possession,  or  e? iction   ^'^"  ^^ 
\v  title,  or  in  not  repairing  premises^  or  using  them  in  a  bus-    sion, 
^iidlike  manner*  1/  the  plaintiff  declare  oh  a  promise  for  quiet 
^yoyiamt  of  lajids  leased  to  Um  by  the  defendant,  without 
(auction  01^  jpterruptioii  of  any  person,  &c.  it  is  suillcteut  to 
^h'lvr  that  the.  fattier  of  the  defendant  entered  and  interrupted 
liim  in  the  possession  ;  for  it  canuot  be  objected  that  the  entry 
cf  the  defendajit's  father  may  be  intended  tortious,  and  the  pro* 
per  subject  of  an  action,  of  trespass  against  him,  as  the  action  is 
founded  on  tlie  defendant's  express  promise,  which  probably 
^as  the  chief  inducement  for  the  plaintitPs  accepting  the  lease". 
And  \<st  if  the  condition  of  a  bond  be  for  quiet  enjoyment  ac. 
cording  to  an  indenture,  without  let  or  interruption  of  any  man, 
and  the  obligee  be  ousted  by  one,  who  has  no  right,  the  bond  is 
not  forfeited;  although  if  the  bond  be  conditioned  generally, 

•  « 

■"Harmon  «. Ow^i^  1  Salt  140.  X  Ld.  Raym.  620.  Com.  Rep.  89.  S,  C; 
■  -Mountfopd  V.  Catcsby,  3  Py.  328.  a. 
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for  the  performance  of  the  coveniints  in  an  indnitiife,  one  «f 
which  is  for  quiet  enjoyment,  without  intermptioia  of  the  ies- 
sor  or  any  other  person,  it  is  sufficient  to  assign  for  breach  ih^ 
entry  of  a  stranger,  who  had  no  rig)it**.  But  in  a  subwqimt 
case  to  either  of  the  above,  where  the  plaintiff  declared  on  sl 
assumpsit^  that  he  should  enjoy  certain  lands  according  to  M^ 
lease,  without  the  let,  interruption  or  incumberance  of  any  per. 
son,  and  assigned  for  breach,  that  the  land  was  extended  Im-  a 
debt  due  to  the  king,  by  process  out  of  the  Exchequer,  and  fc 
encumbered,  &c.  after  verdict,  it  was  moved  that  the  brcacii 
assigned  was  not  good,  because  it  did  not  shew  for  whose  deb: 
the  process  issued, and  it  might  be  for  the  pluntiff^s  own  debt, 
and  that  the  allegation,  that  so  the  lands  were  incumbered. 
[*297]  would  not  help  the  *i^declaration.  And  it  was  adjudged  for  the 
defendant,  because  the  plaintiff  ought  to  have  shewn  m  lawful 
incumberance ;  for  otherwise  he  might  have  another  remedy  p. 
In  another  case,  where  the  declaration  was  upon  a  promise  to 
discharge  the  plaintiff,  and  save  him  harmless  from  all  charges 
troubles,  and  incumberances,  and  it  staled  that  the  defendant 
had  not  done  so,  for  that  J.  S.  had  distrained  and  impounded 
his  cattle  for  money,  the  payment  of  which  was  lawfully  charg- 
ed upon  the  lands,  until  he  was  forced  to  pay  it :  after  verdict 
on  non  assumpsit^  on  a  motion  in  arrest  of  judgment,  it  vs^i 
held  by  all  the  court,  that  the  declaration  was  bad ;  because  it 
did  not  shew  that  there  was  any  charge  previous  to  the  prombe, 
nor  by  whom  it  was  created,  and  it  might  have  been  by  the 
plaintiff  himself  after  the  lease,  in  which  case  it  would  not  bait 
been  a  charge  within  the  promise  <). 
Eviction  There  appears  however  to  be  this  distinction ;  if  the  promise, 

by  title.  ^^^  \^q  ^s  to  the  title^  there,  an  eviction  or  interruption  by  title 
must  be  shewn,  though  the  plaintiff  need  not  shew  what  the  titlf 
was,  being  a  stranger  to  it  i",  but  where  the  promise  or  agree- 
ment is  only  as  to  the  possession^  there  is  no  occasion  to  sbevr 
an  eviction  or  interruption  by  title » ;  for  where  the  declaratioii 
was  on  a  promise  to  save  the  plaintiff  harmless  in  the  posses- 
sion of  certain  premises,  and  it  was  merely  assigned  for  breach, 
that  such  a  one  had  evicted  him,  and  the  defendant  had  not  saw 
ed  him  harmless,  although  it  was  objected  that  all  contracts  of 

«  Id.  notii.  P  Broking  v.  Cham,  Cto.  Jac.  425.  4  JLeigfa  «. 

Gotyer,  Cro.  Jac.  444.  '  Com.  Dig.  tit.  Pleader,  C.  49.  •  U 
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that  Dfttnre  extended  only  to  eviction  by  legal  title,  yet  judg- 
ment was  gWen  for  the  plaintiff;  because  the  agreement  Mas 
quoad  the  ^possessions  and  not  quoad  tUle\  And  even  where  [*298] 
the  promise,  ^c.  declared  on,  is  quoad  title,  it  seems  to  be  suf. 
ficient  to  state  that  J.  S.  having  lawful  right  and  title  to  the 
premises,  entered  and  evicted  the  plaintiff,  without  shewing 
what  title  J.  S.  had,  or  that  he  ericted  the  plaintiff  by  legal 
process  t^.  (1) 

In  assumpsit,  or  covenant,  for  not  repairing,  the  plaintiff  Notre- 

ought,  in  assigning  the  breach,  to  allege  that  the  premises  were   P^^^^g* 

defectiTe,  in  such  and  such  particular  parts,  as,  the  doors,  win« 

dows,  &c.  and  that  the  defendant  has  not  repaired  them  ;  for 

to  say  that  he  has  not  repaired,  generally  %  seems  not  to  be 

sufRcieot  ^,  though  if  it  be  stated  that  a  certain  part  of  the 

house  was  out  of  repair,  without  saying  what  part,  a  verdict 

would,  it  seems,  core  the  defect  ^*  The  plaintiff  cannot  recover 

in  assumpsit  for  permissive  waste,  without  proving  an  express 

promise  to  repair  y ;  though  he  'may,  perhaps,  for  commissive 

waste  *•    If  in  a  lease  for  years,  thefe  be  a  promise  or  covenant 

by  the  lessor,  to  do  all  necessary  reparations  before  Midsum^ 

raer,  and  the  lessee  coTenant  that  from  and  after  that  time  he 

^  Gregory  «.  Maior,  2  Lev.  194.        «  Foster  «.  Piei-son,  4  D.  &  £.  617. 
^  Bendl-  pi,  110.  w  Skin.  544.  «  Meiy  «.  Lewis,  2  Leon.  St^, 

3  Leon.  91 .  S.  C.  7  Gibson  «.  Wells,  1 N.  R.  290.  «  Powley  v. 

Walker,  5  D.  &  £.  STS. 


(1]  If  there  be  a  covenant  that  the  grantor  is  seized,  and  that  the  gran- 
tor has  good  right  and  title  to  convey,  breaches  of  these  covenants  are  well 
assigned  by  merely  negativing  the  words  of  the  covenant.  Marston  v. 
Hobbs,  2  Mass.  Rep.  433.  Semble  Greenby,  &c.  v.  Wilcocks,  2  John. 
Rep.  L    Bender  v.  Fromberger,  4  Dall  Rep.  436. 

But  where  the  covenants  are  for  quiet  enjoyment,  or  against  incmn- 
l^erances,  or  fi>r  general  warranty  agaiivt  all  persons,  the  breach  must  be 
>peaaL  In  the  first  and  last  case  the  breach  must  allege  an  enction  by  a 
pcnon  having  a  lawful  paramount  title.  Marston  v.  Hobbs,  2  Miiss.  Rep. 
433.  Prescott  v.  Trueman,  4  Mass.  Rep.  627.  Greenby  v.  Wilcocks,  2 
John.  Rep,  1.    Waldron  v.  M*Carty,  3  Jolm.  Rep.  471.    Kortz  v.  Carpen- 

tery  5  John.  Rep.  120. 
On  a  covetiant  against  incumberances,  theplaintifT  ahoald,  in  alieging  the 

breach,  tpecially  state  the  nature  of  the  incumberance  with  all  convenient 

t^ertainty.    Kdlog  v.  Xngvsoll,  2  Mass.  Rep.  97.    Prescott  v.  Trueman,  4 

^**w.Rep.e37. 


S3A  BfiCLABATtON  IK  Sf^lkt   ^SXIlfPSlt 

Hould  repdir  the  premises  for  the  rest  of  the  term,  In  a  <cti«tt 
against  the  latter  for  not  doing  so,  it  is  sufficient  for  htmt(»  mj. 
that  he  has  performed  all  the  agreements  and  coveDUttov  hi< 
part,  without  any  particular  averment  that  he  did  the  aecesa. 
ry  repairs  before  Midsummer,  but  that  the  defendant  did  wrt 
tepair  after  that  time ;  for  his  coTenant  to  do  so  is  not  a  condi- 
tion precedent,  but  independent  of  that  of  the  lessee  ■ :  tlioBsi? 
[*299]  *if  it  were  so,  as,  if  the  agreement  or  covenant  be  that  if  iht 
lessor  ni'ould  repair  the  premises,  the  lessee  would  keep  them  is 
repair,  a  special  arerment  of  performance  would  be  necessan, 
and  the  breach  should  bo  assigned,  that  the  lessee  did  not  keep 
the  premises  in  repair,  after  they  had  been  repaired  by  the  land, 
lord  4 

-+^  In  declaring  for  a  breach  of  good  husbandry  as  to  tilUn* 

Not  using  ,  -  .      J  /  . 

farm  in       land,  it  is  not  necessary  to  shew  any  precise  definite  custom  or 

husband-    ug^ge  in  respv^t  to  the  quantity  tilled.    Where  the  plaintiff  dc 
n«r»  &c.      clared  on  a  promise  to  use  the  farm  in  a  good  and  husbandlikr 
manner,  according  to  the  custom  of  the  country  where  the  pif- 
mises  were  situate,  and  ih  one  count  assigned,  for  breach  thai 
the  defendant,  during  his  tenancy,  contrary  to  good  hosbandiy 
and  the  custom  of  the  said  country,  ploughed  up  and  converffd 
into  tillage,  divers,  to  wit,  five  acres  of  grass  land,  parcel  of 
the  premises,  and  took  divers  and  excessive  crops  of  gnio 
therefrom  :  Lord  Ellenborough,  C.  J.  observed,  that  perhaps^ 
if  the  plaintiff  had  declared  on  a  contract  to  use  and  occapf 
the  estate  in  a  good  and  husbandlike  manner,  simply,  evidence 
might  have  been  brought  forward  to  shew  what  was  considered 
as  good  husbandry  in  that  country.  It  would  not,  indeed,  have 
been  conclusive  against  a  tenant,  under  such  a  form  of  declar- 
ing, to  have  she\%  n  that  he  had  not  managed  the  estate  accord, 
ing  to  the  custom  of  the  country,  unless  he  be  declared  against 
as  on  a  promise  to  manage  it  according  to  that  custom ;  thoogb 
evidence  that  the  estate  had  been  managed  according  to  the  cus. 
torn  of  the  country,  would  alvfays  be  a  medium  of  proof  that 
it  had  been  treated  in  a  good  and  husbandlike  manner.    M- 
though  the  declaration  in  one  of  the  counts  allege  a  particular 
[^300]     custom  of  the  ^country,  it  need  not,  in  evidence,  be  proved  by 
any  precise  usage ;  it  is  sufficient  to  shew  what  was  the  prcra- 
lent  course  of  good  management  there,  and  to  prove  that  tM 


•  Bragg  V,  Nightingale,  1  Rol.  Abr.  SX6.pL  15. 


lefendant  bad  not  managed  the  farm  accordiogly;  that  h 
neagh  to  make  out  that  the  estate  was  treated  contrary  to  good 
lusbandrj,  and  the  custom  of  the  country.  Le  Blaoc,  J.  in 
he  case  cited,  went  the  length  of  saying,  that  the  words  of  the 
keclaiatioB  altogether  meant  no  more,  than  if  the  promise  had 
>een  laid  simply  to  manage  the  farm  in  a  good  and  husbandlike 
Banner,  which  most  always  be  taken  with  reference  to  the  mode 
>f  cultiTation  in  that  part  of  the  country  where  the  lands  lie^. 

l»  Legh  V,  Hewitt,  4  East,  154.    £t  vide  ante  73. 
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OF  THE  DECLARATION  TN  SPECIAL  ASSUMPSIT,  OK  BILLS  OF 

EXCHANGE,  &c. 

AND  HEREIN,  OF  THE  STATEBfENT  OF  MAKIKO^  AND  ACCEPTIKG 

SUCH  INSTRUMENTS. 

r*S011     It  has  been  already  observed,  that  the  declaration  in  assomp- 
v^l'T^^^     sit  is  special,  in  all  cases  where  the  plaintiff  declares  upon  tke 
on  bills,      original  contract,  setting  ont  the  particular  language  or  effect 
^^^gj      of  it,  whatever  may  be  the  subject  matter.    It  is  therefore  spe. 
cial  in  actions  upon  a  bill  of  exchange,  promissory  note^  policy 
of  insurance,  or  the  like,  where  the  language  or  effect  of  the 
instrument  is  set  forth  in  the  declaration  \     The  form  of  de- 
claring on  these  instruments  requires  a  separate  consideratioD^. 
The  reason  is,  that  contracts  in  general  are  subject  to  several 
divisions  and  distinctions,  being  different,  both  with  rc^rd  to 
the  operation  of  them,  and  the  mode  in  which  they  are  made^, 
as  well  as  the  consideration^,  and  condition «  of  their  perfor- 
mance, which  are  different  in  different  cases,  and  must  be  tmlj 
stated.     The  form  of  declaring  upon  them  is  therefore  neoessa. 
lily  different,  in  different  cases.     But  bills  of  exchange,  kc, 
r*302l     *have  one  uniform  operation,  and  are  almost  universally  made 
in  the  same  mode;  nor  is  the  consideration  of  them  necessaiy 
to  be  stated,  because  they  imply  a  consideration  of  themselves^. 
The  form  of  declaring  upon  these  instruments  therefore  is  pe* 
culiar,  and  for  the  most  part,  the  same  in  all  cases  which  arise 
upon  them.    Having  already  considered  the  declaration  in  spe- 
cial assumpsit  on  contracts  in  general,  it  will  next  be  proper  to 
consider  the  form  of  declaring  by  way  of  special  assumpsit^  od 

»  Ante  1.         »>  Ante  29.         «  Jnte  76.         *  Jnte  49.         «  Jfite  114. 
f  Ante  49. 
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thes6  instrameiita.    This  is  the  usuai  form,  and  in  general  the 
only  proper  one  of  declaring  upon  them,  setting  out  th^  instrn. 
ment  itself,  in  the  language  or  according  to  the  effect  of  tt ;  aU 
though  the  plaintiff  may,  in  some  particular  cases  which  vill 
be  hereafter  noticed,  declare  in  general  or  indehitaiui  aaump* 
sii  upon  such  instruments,  without  setting  out  the  language  or 
effect  of  them,  alleging  only  the  debt  of  which  the  instrument 
is  e? idence,  as  being  due  upon  and  by  virtue  of  it.     Actions  on 
bills  of  exchange  and  promissory  notes,  &c,  are  now  so  rery 
frequent,  that  they  constitute  a  yery  considerable  port  of  the  busi. 
ness  of  Westminster  Hall ;  and  as  they  so  rery  frequently  occur 
in  practice,  it  is  peculiarly  necessary  for  pleaders  to  be  inti- 
mately acquainted  with  the  numerous  cases  which' have  arisen 
upon  the  form  of  declaring  on  them.  II  will  therefore  be  proper 
to  enter  into  a  full  and  minute  investigation  of  those  cases.     In 
treating  of  the  form  of  declaring  on  these  instruments,  it  is  in- 
tended to  consider  the  different  allegations  in  such  declarations, 
in  the  order  in  which  they  occur  in  the  precedents,  noticing, 
first,  those  authorities  which  relate  to  the  statement  of  the  fact 
of  drawing  or  making  the  instrument ;  secondly,  such  as  tipply 
to  the  statement  *of  the  tenor  and  effect  of  it ;  thirdly,  those     [*503] 
applicable  to  the  fortan  of  alleging  the  acceptance  of  a  bill  of 
exchange ;  fonrthly,  those  relating  to  the  allegation  of  the  trans, 
fer  of  a  bill,  check,  or  note,  or  that  no  transfer  was  made ; 
fifthly,  those  which  relate  to  the  ayerments  of  presentment  of  a 
hill,  &c.  for  acceptance  or  payment,  and  the  protest  and  return 
of  them  for  non-acceptance  or  non-payment,  and  the  allegation 
of  notice ;  and  sixthly  and  lastly,  the  statement  of  the  liability 
and  promise  to  pay  :  after  which,  it  will  be  proper  to  make  a 
few  obserrations  on  other  parts  of  declarations  on  bills,  &c. 
as,  the  ayerments  of  the  yalue  of  foreign  money,  the  length  of 
usances,  the  default  in  payment  of  one  of  several  instalments  of 
a  note,  or  the  non-payment  of  the  several  parts  of  a  bill  besides 
that  on  which  the  plaintiff  declares,  where  the  bill  is  drawn  in 
P&rts ;  the  common  counts ;  and  the  assignment  of  the  breach 
proper  in  these  cases.  The  form  of  declaring  on  bills  and  notes 
viUbe  considered  together,  as  the  rules  applicable  to  a  declara. 
tion  on  each  are  very  similar.  And  the  peculiar  form  of  declar.  "* 

ing  on  bankers  checks  will  be  noticed  in  considering  that  of 
^larations  on  bills  of  exchange,  of  which  they  may  be  const- 
^rad  as  a  particular  species. 
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Allega- 
tion of 
making 
inatru- 
menty 
how  con- 
ttdered. 


[♦304] 


AUega- 
tion  that 
parties 
were  mer- 
chants. 


Destinc- 
tion,  be- 
tween 
pleading, 
and  de- 
claring <m 
custom. 

[♦306] 


With  respect  to  the  form  of  stuting  the  drawing  or  making 
of  a  bill,  &c.  in  declarations  in  special  aasnmpsit  on  ^tlwr  of 
those  instruments,  it  will  be  proper  to  consider,  first,  the  ne- 
cessity of  stating  the  parties  to  ha^e  been  traders  ;  secmidlj, 
the  necessity  of  alleging  the  custom  or  practice  of  mercbaats, 
in  declaring  on  bills  of  exchange  or  bankers,  checks  ;  thiidly, 
the  statement  by  whom,  when,  and  where  the  ♦instranienls  de. 
dared  on  were  drawn  ;  fourthly,  the  statement  of  the  descrip- 
tion,  signature  or  subscription,  and  date  of  them  ;  fiftiily,  the 
statement  of  the  direction  ;  and  lastly,  the  allegation  of  the 
description  of  the  drawee  or  payee,  and  the  delirery  of  the  bill, 
&c.  to  the  party  in  whose  favour  they  are  drawn.  Each  of 
these  will  be  separately  considered,  previous  to  treating  of  the 
statement  of  the  purport  or  effect  of  the  instrument. 

It  was  formerly  usual,  in  declaring  on  a  bill  of  exchange,  to 
state  that  the  plaintiff,  defendant,  and  t)ie  other  parties  to  it, 
were  respectively  persons  trading  and  using  commerce,  at  die 
time  of  becoming  parties  to  the  instrument ;  and  this  form  is 
yet  sometimes  used  ff.  But  it  is  most  clearly  unnecessary  ^, 
and  it  is  universally  omitted  in  the  best  precedents.  A  man 
does  not  make  himself  a  merchant  by  the  drawing  or  acceptiag 
of  a  bill  of  exchange^ ;  nor  is  it  necessary  that  every  party  to  soch 
an  instrument  should  be  a  merchant  or  trader,  and  if  it  irere, 
the  court  would  intend  him  such  for  that  purpose i.  It  ts  there, 
fore  better  to  omit  any  allegajtion  of  the  above  nature  ;  the  ia. 
troduction  of  which  might  possibly  incumber  the  proof. 

Formerly  also  it  was  usual,  in  declaring  on  bifls  of  ex. 
change,  to  set  forth  the  custom  of  merchants  respecting  bills ; 
but  in  4  Jac,  *i,  it  was  determined  on  a  writ  of  error,  that  the 
judges  ought  to  take  notice  of  the  custom  of  n^erchants,  because 
it  is  part  of  the  law  of  ♦the  land,  and  especially  the  costom 
concerning  bills  of  exchange,  that  being  the  most  general  of 
such  customs  ^  ;  therefore  it  was  sufficient  for  the  defendant  to 
plead^  that  according  to  the  usage  and  custom  of  merchants^  be 
indorsed  a  bill  to  the  plaintiff.  But  it  was  said,  that  it  might 
probably  be  otherwise  in  a  declaration  on  a  bill,  in  which  tiie 
plaintiff  ought  to  set  forth  the  custom  i. 


fi:  1  H.  B.  313.  h  Frederick  v.  Cotton,  2  Sho.  B.  i  Doug.  312- 

J  1  Sho.  127.  2  Sho.  a  S.  P.  k  Carter  «.  Do^Ticb,  S  Mod.  ?^ 

And  see  1  lA.  Rs^'to  88.  *  Carth.  83.  S  C. 
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Accordingly,  the  practice  of  setting  forth  the  custom,  in  de-    Declara- 
larations  on  bills,  appears  to  hare  continued  ;  for  in  5  W.  &    ^i"erd 
V.  it  was  insisted  on  as  error,  that  the  plaintiff  in  an  action  on    custom  of 
a  bill,  had  not  declared  upon  the  custom  of  merchants,  in  Lon-   5^^ 
Ion  or  anj  particular  place,  but  on  a  general  custom  through- 
out England;  though  it  was  answered,  that  as  the  judges  would 
ake  notice  of  the  custom,  it  was  ncodless  to  set  it  out  specially 
in  the  declaration,  it  being  sufficient  to  say,  that  such  a  person, 
iiTordiBg  to  the  usage  and  custom  of  merchants,  drew  the  bill ; 
iherefore  all  the  matter  in  the  dedaration  concerning  the  spe- 
cial custom  was  merely  surplusage  :  and  the  judgment  was  af. 
iirmed«.'    Certainly,' it  is  not  a  particular  local  custom,  but  a 
;eneral  custom,  of  which  the  law  takes  notice".      In  a  subse- 
i'jent  case,  where  it  was  objected  to  a  declaration,  on  general 
iemurrer,  that  it  stated  the  custom  to  be  a  custom  of  England, 
instead  of  the  custom  of  merchants,  the  court  disallowed  the 
objection  ;  observing,  that  although  heretofore  it  had  been  ad. 
mitted,  yet  it  had  been  since  *frequentiy  over-ruled.     They  al-    r*306] 
•>o  held  that  the  custom,  not  being  restrained  to  any  particular 
place^  need  not  be  alleged  as  a  custom  of  any  particular  place 
i'l  England  <». 

In  a  case,  determined  about  the  same  time  as  that  last  cited,   «<  Accord- 
where  the  plaintiff  declared  in  assumpsit  upon  a  bill  of  ex-   ingto 
change  against  the  acceptor,  that  "  according  to  the  usage  and   mei?^  ^ 
custom  of  merchants,  the  acceptor  is  bound  to  pay,"  without   chanta," 
>*iewing  the  custom  at  large ;  on  demurrer,  it  was  adjudged  for  ®"®"^"^ 
the  plaintiff.     The  court  said  that  it  was  a  better  way  of  declar- 
ing, than  to  recite  the  whole  custom  p.      But  it  still  continued 
u^ual  to  recite  the  custom,  and  to  be  considered  that,  in  an  ac- 
tion upon  a  bill  of  exchange,  unless  the  pi ainti  IT  declared  upon 
a  CQstom  to  support  the  assumpsit^  according  to  the  common 
form,  the  action  Mrould  not  be  maintainable  i :  although  where 
^he  custom  was  alleged  in  the  declaration,  it  was  not  allowed  as 
an  exception  in  arrest  of  judgment,  that  the  plaintiff  had  not 
averred  that  the  bill  was  made  according  to  the  custom  so  al- 
'^ged ;  for  the  court  held  it  should  be  so  intended  ^ 

Howerer  at  length,  in  the  reign  of  George  the  Second,  where  Not  ne- 
one  of  the  objections  taken  on  a  writ  of  error,  in  an  action  on   c^jssar}-. 

•^  WilUams  V.  Williams,  Carth.  269,  70.  n  i  Ld.  Haym.  360. 

•  Pinkney  «.  Hall,  1  Ld.  llavm.  175.  P  Soper  v.  IHble,  Id. 

•»  1  lid.  Raym.  281.  r  :^fanmn  «.  Cary,  1 1.utw.  277. 
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declaring 
on  bills. 


On 

checks. 


[*308] 


Where' 
bi!i,  &c. 
drawn  in 
bUnk. 


a  bill  of  exchange,  wad,  that  it  was  not  alleged  in  tke  declan. 
tion  that  tlie  bill  was  drawn  according  to  the  custom  of  mer. 
chants,  it  was  resolved  by  the  court  that  if  the  bill,  as  set  out 
in  the  declaration,  appeared  to  be  within  the  custom,  it  va< 
*  suflficieiit  ;  at  all  events,  where  it  concluded  with  sayii^. 
"  by  reason  whereof,  according  to  the  custom  of  mercbanb. 
the  defendant  became  liable  to  pay*/' 

The  usual  form  of  declaring  on  bills  of  exchange  at  this  daj 
is,  to  say  that  they  were  drawn  according  to  the  custom  of  mer. 
chants  from  time  immemorial  used  and  approred  of;  and  after, 
wards  to  state  that  they  were  accepted,  indorsed  and  presented, 
according  to  the  said  custom  ;  by  means  whereof,  and  accordta^ 
to  such  custom,  the  defendant  became  liable  to  pay.  But  any 
allusions  to  the  custom  are  now  considered  as  uanecessarv  ia 
declarations  of  this  nature ',  and  seemingly  with  reason ;  for  tie 
instrument  declared  on  cannot  be  a  bill  of  exchange,  which  is  a 
mere  creature  of  the  custom,  unless  it  be  drawn,  accepted  and 
negotiated,  according  to  it.  And  although  it  is  said,  tbat 
where  a  general  indebitatus  assumpsit  does  not  lie  on  a  bill  cf 
exchange,  as  against  the  acceptor,  the  party  ought  to  declare 
specially  on  the  custom  of  merchants  *>;  it  is  only  to  be  onder- 
stood  from  thence,  that  he  must  shew  his  titloto  sue  on  the  bill 
according  to  the  custom. 

In  declaring  on  banker's  checks,  as  thc^y  are  of  modem  intro. 
ductioQ  compared  to  bills  of  exchange,  instead  of  declaring  on 
the  custom  of  merchants,  it  is  usual  to  refer  to  the  usage  and 
practice  of  merchants ;  but  this  is  equally  unnecessary  as  to  men. 
tion  the  custom  in  declaring  on  bills,  and  perhaps  even  more»o« 
*if  there  be  any  dilference.  A  mere  present  practice  amongst 
merchants  cannot  create  a  law,  or  give  validity  to  a  contract: 
nor  do  banker's  checks  depend  alone  on  the  practice  of  mer- 
chants for  their  legal  validity ;  tboy  have  been  recognized  a5 
valid  instruments  by  several  acts  of  parliament,  and  many  l^al 
decisions  have  taken  place  upon  them. 

With  respect  to  stating  by  whom  the  instrument  wasdrami, 
it  may  be  observed,  that  where  a  person  signs  his  name  upon  a 
blank  piece  of  paper  stamped  with  a  bill  stamp,  and  the  form  of 
a  bill  is  afterwards  drawn  above  the  signature,  by  another  par. 


*  Ereskine  v.  Murray,  2  Ld-  ^in.  1542.      *       *  BayL  102.  2d  ed.Chitty 
on  bills,  225. 2d  ed.  u  2  Sbo.  a 
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• 

tT  to  ivlKmi  it  is  delifered  for  that  purpose,  it  may  be  stated  in 

a  declaration  that  the  person  who  signed  the  paper  made  a  bill 

of  exchange,  to  the  purport  expressed  above  his  signature^. 

This  doctrine  appears  to  have  equal  application  to  a  check  or 

note,  as  a  bill,  drawn  in  blank. 

If  a  bill  or  note  be  drawn  in  one  name,  and  be  declared  upon   j^jgn^. 

as  drawn  in  another,  the  variance  will  be  fatal,  if  the  action  be   mer  of 

not  brought  against  the  drawer,  but  the  acceptor,  or  one  of  the   ^.^^erg, 

ludorsers;  for  in  such  case,  the  name  is  part  of  the  desciiption   or  omis- 

of  the  written  instrument,  and  the  defendant  has  no  opportuni.    ^^q^* 

ty  of  pleading  a  misnomer  in  abatement.     Therefore  where  the    tiicm. 

first  coant  of  the  declaration  was  on  a  bill  drawn  by  one  John 

Crouckj  on  and  accepted  by  the  defendant,  and  the  bill  when 

puxluced  appeared  to  be  drawn  by  one  John  6Wc7i,  instead 

of  John  Crouch^  as  alleged,  the  variance  was  held  fatal  ^.  But 

in  an  action  *on  a  note  or  bill,  the  same  rule  applies  as  in    [^^09] 

other  cases,  that  if  the  defendant  be  misnamed,  he  must  plead 

his  misnomer  in  abatement,  although  he  cannot  plead  the  misno* 

mer  of  his  companion' ;  and  although  if  there  be  less  piaintilTs 

than  there  ought,  it  is  ground  of  nonsuit,  yet  if  there  be  less  de« 

fendants,  it  is  only  ground  for  a  plea  in  abatement?'. 

Therefore  if  one  of  several  drawers  only  of  a  note  be  sued.   ^   , 
,  .  "^  '    Declara- 

and  the  note  be  joint,  and  not  several,  the  defendant  can  only   tion 

plead  in  abatement,  that  the  note  was  made  by  him  and  another   ^^"f* 

'  ^  one  of 

person,  who  ought  to  have  been  joined  in  the  action ;  for  it    several 

would  not  be  error  *,  or  ground  of  non-suit.-  (a)  joint- 

'       °  ^  drawers. 

^  Collis  V,  Emett,  1  H.  R  313.  Bayl.  102.  '«' wiiilwell  v.  Bennett, 

^^  B.  &  p.  559.  X  Shovel  v.  Evance,  1  Lutw.  36.  Y  Barnard  v.  Ken- 

wonhy,  1  B.  &  P.  73.  a.  Et  vide  ante  107,  a  ^  P^  Buller,  J.  Cowp. 

S32.  1  B.  &  p.  73.  r^it.  s.  P.  £t  vide  7  D.  &  E.  596,  7. 


(a)  Dixon  v.  Bowman  and  Another,  M.  17.  Geo.  3. 

"cclapation  in  assumpsit  on  a  note,  by  tne  indorsee  against  two  defcn-  jj-^j^    .  . 

'  ^^*^»  *8  drawers,  stating  tliat  they  made  tlicir  promissory  note,  and  de-  '»ff  «l<'cii'n; 

•^ci-ed  it  to  Graham,  by  which  note  tliey  jointly  and  severally  promised  to  ■ivtminiie, 

l«iy  to  him  or  order  £4S.  fourteen  days  after  date,  value  received ;  and  that  f^nj' w 

"n  having  notice  of  the  indorsement  they  promised  to  pay  the  money  to  l^ijmjljj^?®' 

»t=  plaintiff,    llicre  was  a  second  coimt,  for  money  paid — Plea,  non  at^  nousua. 

^  the  trial  of  this  cause,  at  Carlisle  Assizes,  before  Ashhurst,  J.  the 

^  e  being  produced,  and  appearing  to  be  signed  by  one  G  Simpson,  as 

"^     as  by  the  two  defendants,  Mr.  Wallhce  took  an  objection,  tliat  it  could 

^  Siven  in  evidence,  tlic  plaintiff  having  declared  neither  jointly,  nor 
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r*3lO]         *If  the  bill,  &c.  be  drawn  or  accepted  in  a  firm,  aiui  Hie  ar- 

2"  ^^       tion  be  against  the  parties  to  that  firm,  the  proper  mode  of  «ttt. 

drawn        ing  the  dra^  ing  or  acceptance  of  the  instrument,  Is  to  saj,  tk&t 

in  a  fiim.    ^j,^  defendants  (naming  them)  in  such  ajirm,  drew  or  acceplpd 

it ;  for  in  that  case  the  defendants  names  most  be  metttfoaed: 

but  if  the  action  be  not  brought  against  the  parties  conposiBg 

the  firm,  it  seems  sufiicient  to  say  that  a  certain  person  or  per. 

sons,  in  such  a  firm,  drew  or  accepted  the  instrument,  or  that 

a  certain  person  or  persons,  using  such  a  firm,  drew  or  accept. 

ed  it*.    Or  you  may  say,  generally,  that  the  bill  Was  drawn  or 

accepted  by  the  firm,  repeating  it,  without  taking  notice  wbe. 

-  ther  it  consisted  of  one  or  several  persons,  if  the  acttoo  be  not 

against  the  firm.  In  declaring  on  a  note  or  bill  made  by  a  firm, 

'r*3ll1   ^^^^'^^^^^''"S  ^^  several  persons,  the  plaintiff  most  take  caiv 

that  in  naming  them  or  describing  their  firm,  if  he  undertake  to 

do  so,  he  does  it  correctly  ;  for  if  the  description  of  either  be 

false,  the  evidence  cannot  prove  the  instrument  declared  upon. 

Where  the  plaintitf  declared  on  a  promissory  note  made  by  tb 

»  Bayl.  97,  &c. 

severally.  On  the  other  hand,  Lee  and  Wood  contended,  that  tbc  circoin- 
stance  of  Simpson's  signing  tlie  note,  talking  it  as  a  joint  fK>tc,  ought  to 
have  been  pleaded  in  abatement,  and  compared  it  to  cases  of  bonds  ;  (Cn 
lit.  283.  5  Co,  119.  1  Saund.  291.  1  Str.  503.)  and  parol  promises,  (ViJe 
ante  107,  8,  9.)  in  which  cases,  it  is  settled,  that, such  circumstances  rotist 
he  pleaded  in  abatement,  and  cannot  be  given  in  evidence  on  the  gcnenl 
issue.  But  Ashhurst,  J*  allowed  die  objection.  Lee  and  Wood  ihcs  at- 
tempted to  support  the  case,  on  tlie  count  for  money  paid ;  and  calkdGn- 
ham,  who  proved  that  tlie  plaintiff  had  paid  him  cash  for  the  note,  build- 
ing i^ed  whetlier  he  had  heard  tlie  defendants  say  they  had  desinxl  tVr 
plaintiff  to  pay  the  note  for  them,  could  not  speak  positively  to  it,  ami  en 
cross  examination  by  Wallace^  sworc^  that  the  defendants  bad  said,  they 
had  given  the  plaintitf  money  W)  pay  tlie  note.  Wallcice  insisted,  it  was  not 
enough  to  prove  paNmentof  th&nole,  without  proving  that  the  defendant} 
requested  the  plahitiff  to  pay  it  But  upon  this  evidence  it  went  to  the 
jiu-y,  and  they  gave  a  verdict  fur  tlie  defendant. 

Upon  a  motion  for  a  new  trial  on  tlie  grounds  before  nientioned«  ITaA 
(ace  shewed  cause,  not  on  those  points,  seemingly  giving  them  up,  but 
contending  that  the  catise  had  been  tried  on  tlie  merits.  However  the 
court,  without  hearing  the  coimsel  on  tlie  other  side,  held  clearly,  that  tlie 
matter  ought  to  have  been  pleaded  in  abatement,  and  could  not  be  gi^tJi 
ill  evidence  on  the  general  issue ;  and  as  by  the  judge's  rejecting  the  note, 
the  plaJntilT  had  been  forced  to  ti'ial  on  the  other  cotmt,  on  wliich  he  bad 
falkd,  tliey  m^e  the-^Rule  absoliUc. 
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firm  of  Austia,  ^Strobell  and  SbirHiiT,  who  were  declared  against 

by  the  names  of  William  Anstin,  Robert  Strobell,  and  William 

"^hirtiyr,  the  first  of  whom  pleaded  non  assumpsit^  and  the  two 

!a^  were  stated  to  be  outlawed;,  and  it  was  proved  that  the 

partnership  consisted  of  the  defendants  William  Austin,  Wil. 

liam  ShtrtlilTandDaiirV/  Strobell,  which  was  objected  at  the 

trial,  aa  ground  of  nonsuit,  Lord  Kenyon  then  considered  (his 

like  the  case  of  a  misnomer  of  the  defendant,  who  must,  in  ge. 

neral,  plead  in  abatement ;  but  on  further  consideration  he  was 

of  opinion,  that  the  objection  was  well  founded  at  nisiprius. 

Boiler^  Justice,  considered  the  case  as  perfectly  clear,  indepen. 

dent  of  the  outlawry,  and  the  outlawry,  he  obserred,  was  only 

<:tated  as  an  excuse  on  the  record  for  not  proceeding  against  the 

parties  oatlawed ;  but  the  plaintiff  having  declared  upon  a  note 

^iven  by  three  persons,  describing  them,  the  note  given  in  evi. 

dence  being  made  by  different  persons,  did  not  support  the  de. 

clarationi*.  (1) 

There  can  be  no  doubt  but  that  a  bill,  check,  or  note,  like  By  agent. 
any  other  written  instrument,  may  be  declared  on,  and  stated  in 
pleading,  either  according  to  its  legal  operation,  or  according 
to  the  yery  fact  of  the  case<^.  Hence  it  is,  that  a  bill,  &c.  made 
by  a  ^servant  by  his  master* s  authority,  may  be  declared  on  as  [[*31S3 
having  been  made  by  the  master;  for,  quifacit  per  aiiumjfacit 
per  se^  :  or  it  may  be  declared  upon  according  to  the  fact,  as 
having  been  made  by  the  servant,  as  the  agent  of  his  master ; 
or  the  plaintiff  may  declare  that  the  master,  by  such  a  one  his 
agent  in  that  behalf,  made  the  instrument*'.  In  short,  it  may 
either  be  stated  that  the  master  made  it  himself,  or  that  it  was 

^  Gorden  «.  Austm,  4  D.  &  £.611.  But  see  1  B.  Sc  P.  72.  «  1  H. 

Blac.  313.  BayL  102,  3.  «>  Bayl.  102.  e  chit  321.  ace. 


(1)  An  averment  that  the  partners  of  a  firm  made  the  note,  the  proper 
ytame  and  firm  cf  the  partnera  being  thereto  tuheeribed,  is  good,  and  is  prov- 
^  b^  shevdng  a  note  signed  by  one  partner  in  the  partnerslup  name. 
It  is  not  necessary  to  state  that  one  partner  signed  in  the  name  of  the  firm, 
though  If  so  stated,  it  will  be  good.  Manhatten  Company  v.  Ledyard,  1 
Cain.  Rep.  192. 

So  an  averment  that  certain  persons  using  the  name,  and  style,  and  firm 
of  W.  and  W.  made  the  note,  the  proper  hand  noriting  qfone  oftheih  in  their 
said  copartnerthip^  name^  style  and  firm  being  thereto  tubscribtdy  is  good. 
^w\c  V.  Scofield,  2  Cain.  Rep.  368. 
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made  by  tbe  serrant,  as  such,  and  any  expression  wUch  denotes 

an  agpncy  will  be  Biiificient.(l) 
By  J.  S.  Where  the  plaintiff  declared  on  a  bill,  stated  to  he  drawn  by 

for  him-  J.  S.  for  himself  and  the  defendant,  one  of  the  ei^ceptions  taken 
defen-  ^^  ^^^  declaration,  on  a  general  demurrer,  was,  that  it  did  not 
dant.  state  that  the  said  J,  S.  drew,  the  bill  upon  account  of  theii 

trade,  and  it  might  be  for  rent,  or  some  other  thing,  for  which 
his  partner,  the  defendant,  was  not  liable ;  but  the  objection  wa2$ 
over-ruled,  because  the  plaintiff  having  declared  specially  upon 
the  custom,  it  should  be  intended  that  the  bill  was  for  merchao- 
dize,  especially  on  general  demurrer  ;  and  if  the  case  had  been 
otherwise,  the  defendant  might  have  pleaded  it''. 
Day  of  With  respect  to  the  day  on  which  bills,  &c.  are  stated  (o  be 

making      drawn,  there  is  a  difference  between  declarations  upon  a  parol 

bill,  &C.  .  ; 

ingener-     promise,  and  a  promise  by  note,  kc,  payable  after  date ;  in  the 

■^  former  the  day  is  not  material,  in  the  latter  it  is.      Therefwe 

where  the  issue  was  upon  a  promise  by  a  note,  namely,  whether 
the  cause  of  action  on  such  promise  accrued  within  si?c  years ; 
it  being  impossible  in  the  nature  of  the  thing  that  evidenoe  of 

[*313]  a  subsequent  promise  could  *prove  the  issue,  as,  according  to 
the  note,  the  cause  of  action  accrued  on  the  2d  of  June,  1705, 
and  the  action  appeared  to  be  brought  more  than  six  years  after, 
wards  ;  after  verdict,  the  judgment  was  arrested.  The  court 
said,  that  a  verdict  would  cure  the  defective  statement  of  any 
thing  that  can  be  supposed  to  have  been  proved  at  the  trial ; 
but  that  it  could  not  help  a  case,  where,  upon  the  declaratiM), 
it  manifestly  appears  that  no  evidence  could  maintain  the  is. 
sue  8. 

if  pava-  But  the  above  doctrine  seems  peculiarly  applicable  to  declar. 

ble  after      ations  which  state  a  bill,  &c.  to  be  drawn  on  a  particular  day, 
dated,  or  bearing  date,  the  same  day,  and  payable  at  a  certaia 

f  Pinkney  'o.  Hall,  1  Ld.  Rayro.  175.  K  Stafford  «.  Forcer,  10  Mod. 

*312.  1  Str.  22  S.  C.  Pat.  723.  729. 


(1)  Where  the  declaration  stated  that  the  defendants  made  their  no*e 
tmder  their  handt,  &c.  and  tliereby  promised,  &c.  and' the  note  produced  at 
the  tnal  was  signed  by  one  of  the  defendants  for  himself,  and  as  agent  &r 
the  othei;,  it  was  held  a  fatal  variance.  Essex  sittings  afler  November 
term,  1805.  Cor.  Sedgwick,  J.  in  Gai*dner  v.  Stockcr,  Mass.  Rep. 
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time  after  the  d^te^  ;  in  which  case,  the  day  on  which  the  in. 
strmR^nt  is  stated  to  have  been  made  is  part  of  the  description 
of  the  instrument  itself*. 

If  a  bill,  &c.  bear  no  date,  but  purport  to  be  payable  at  a   ^  it  bear 
certain  time  after  date,  it  should  be  stated  to  have  been  made   no  date. 
on  the  day  it  issued  ;  or,  if  that  be  not  known,  on  the  day 
when  it  can  be  proved  to  ha?e  first  existed  J.     In  such  case,  it 
appears  not  necessary  or  proper,  to  state  that  the  instrument 
bears  any  date ;  for  where  it  was  alleged  that  the  party  drew 
the  biH  on  such  day,  and  exception  was  taken  to  the  declaration 
because  the  date  of  the  bill  was  not  set  forth  ^,  the  whole  court 
held  it  was  well  enough,  and  they  would  intend  it  dated  at  the 
time  it  was  drawn^.     Accordingly,  in  a  modern  case,  where  the      ^ 
first  count  of  *the  declaration  stated  that  one  R.  C.  heretofore,     [^314] 
to  wit,  on  such  day,  drew  a  bill  bearing  date  the  day  aforesaid ; 
and  the  second  count  alleged  that  the  said  R.  C.  afterwards,  to 
wit  on  the  same  day,  drew  a  certain  other  bill,  and  thereby  re- 
quested  the  drawee  to  pay  two  months  after  date  thereof,  so 
much  ;  after  judgment  by  default,  a  writ  of  error  was  brought, 
on  the  idea  that  the  second  count  of  the  declaration  was  bad, 
because  it  did  not  state  any  date  of  the  bill,  and  the  day  of  draw- 
ing was  only  to  be  collected  by  reference  to  the  first  count, 
where  the  day  was  stated  under  a  videlicet.     But  the  court  were 
of  opinion  that  the  case  was  not  distinguishable  from  De  la 
Courtier  and  Bellamy  «  ;  and  that  they  might  well  intend  the 
date  of  the  bill  in  the  second  count  to  have  been  the  day  men. 
tioned  in   the  first :  the  judgment  was  therefore  affirmed". 
However  in  declaring  on  a  bill,  check,  or  note,  dated  on  a 
particular  day,  the  usual  mode  of  declaring  is,  to  state  that  on 
that  day,  the  party  made  his  bill,  ^c.  bearing  date  the  same 
day. 

It  is  said,  that  if  a  note,  &c.  payable  after  d^te,  be  dated  by   tj  x  j  i^ 
mistake,  the  declaration  should  state  that  it  was  made  accord,   mistake, 
ing  to  the  fact,  bearing  date  by  mistake  on  another  day,  but  in. 
tended  to  be  dated  on  the  day  it  is  stated  to  have  been  made  ; 
And  that  it  was  payable  at  such  a  period  after  the  date  thereof, 
that  is  to  say,  after  the  day  when  it  was  intended  to  have  been 

•»  Bayl  101.  i  Salk.  463.  And  see  9  East.  157,  8.     '       J  Bayl.  101.  • 

*  Sed  wde  3  B.  &  P.  174.  in  arguendo.  •  De  la  Courtier  v.  Bellamy,  2 

8bo.  432.  Bayl.  103.  ^Suftrd.         «  Hague  v.  French,  3  B.  &  P.  173. 
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[•315] 


Count  in 
inferior 
court,  on 
note  not 
due  at 
cam-  • 
mence- 
ment  of 
suit 


[*316] 
Place 
where  bill 
made,  or 
dated. 


dated  °.  But  in  such  case,  it  wmild,  it  seems,  be  {iroper  to  hu 
Bert  two  counts  in  the  declaration  :  one,  stating  the  bill  to  have 
been  drawn  on  the  day  when  it  •was  actoallj  made,  viAoot 
stating  any  date  at  all,  payable  at  such  a  time  after  tho  cfaie 
hereof,  so  as  to  meet  the  intention  of  the  parties,  which  miekt 
be  given  in  e?idence ;  and  another  eoant,  stating  the  bill  to 
have  been  made  and  dated  as  it  would  appear  upon  the  face  of 
it,  lest  the  intention  of  the  parties  should  not  be  capaMe  c! 
proof. 

In  an  action  commenced  by  plaint,  upon  a  promisaory  note, 
in  an  iuferior  court,  it  is  error,  if  it  appear  upon  the  record 
that  the  note  was  not  doe  at  the  comroencement  of  the  suit. 
Upon  a  writ  of  error  from  the  Marshalsea  court,  the  caw  was, 
that  an  action  had  been  brought  upon  a  promissory  note  made 
payable  on  the  ^8th  of  April,  and  (allowing  three  days  of 
grace)  not  due  till  the  1st  day  of  May.  The  plaint  was  entii* 
led  of  the  ^4th  of  April ;  and  after  verdict  and  judgmeni  for 
the  plaintiff,  it  was  assigned  for  error,  on  the  first  connt,  that 
it  appeared  upon  the  record,  that  there  was  np  cause  of  actioa 
at  the  time  of  commencing  the  suit.  It  was  observed  that,  9«p- 
posiDg  the  capiat^  which  issued  the  1st  of  May,  to  have  beat 
the  commencement  of  the  action,  then  it  was  brought  too  mmhi, 
as  the  defendant  bad  the  whole  of  that  day.  to  pay  the  mcviey  ; 
but  the  plaint  in  an  inferior  court  is  considered  as  the  original, 
and  the  court  must  take  the  note  to  have  been  proved  as  laid^ 
so  that  it  appeared  upon  the  record  that  there  was  no  cause  of 
action  at  the  time  of  commencing  the  suit  ;  and  no  defect  in 
substance  is  within  any  of  the  statutes  of  jeofail.  Accordinglj, 
the  judgment  was  reversed  p. 

•It  is  proper  and  necessary  to  state  a  place  where  the  biilt 
&c.  may  be  supposed  to  have  been  made,  and  if  no  such  phice 
be  stated,  in  declaring  against  the  drawer,  it  may  be  cause  of 
special  demurrer.  Where  the  ilistrument  is  drawn  in  this 
country,  it  is  sufHcient  to  allege  it  to  have  been  made  at  the 
place  where  the  venue  is  laid,  wherever  it  may  be  dated  9  ;  for 
the  place  where  it  was  made  is  transitory,  and  that  where  it  is 
dated  is  not  material,-  not  being  part  of  the  description  af  tke 
instrument,  as  the  day  of  the  date  of  it  is,  where  the  instm- 


o  Chit.  322. 


P.  Ward  V.  Iloneywoody.  1  Doug.  61.  4  Bay!  102 
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meat  is  payable  after  date,  and  thertfore  ticted  not  be  ever  no- 
ticed ;  and  a  bill  may  be  drawn  at  one  place,  and  bear  date  at 
another.  But  if  an  inland  bill  or  promissory  note  be  stated 
(o  bear  daie  contrary  to  the  fact,  such  misdescription  of  ihe 
iustnimeot  woutd,  no  doubt,  be  a  fatal  Tariance. 

f  o  an  action  against  the  drawer  of  a  foreign  bill  altogether   IXstinc- 
uegotiated  abroad,  some  place  within  an  English  coonty  should  ^j|?^^  o^ 
be  alleged  as  a  redue,  for  otherwise,  perhaps,  the  declaration   godated 
^ill  be  bad  on  special  demuftrer  «" ;  but  there  does  not  appear   i*^*^  ^^ 
to  be  any  occasion  for  stating  the  bill  to  haye  been  made  in  any   land, 
place  in  England,  contrary  to  the  fact,  if  it  has  been  partly  ne« 
gotiated  in  this  country  ;  in  which  case,  it  is  sufficient  to  state 
iuch  part  of  the  transaction  which  actually  occurred  in  Eng. 
land,  to  have  happened  in  the  county  where  the  venue  is  laid, 
and  that  will  enable  the  plaintiff  to  try  the  whole  cause  in  that 
county.     It  does  not  appear  to  be  necessary,  in  describing  any 
fact  m  its  nature  purely  transitory,  to  state  in  the  declaration 
that  it  took  place  abroad,  or  on  the  high  *seas,  according  to     [*317] 
the  fact* ;  although  in  particular  cases,  where,  from  the  nature 
of  the  thing,  the  injury  must  have  happened  on  the  seas,  as,  in 
actions  for  taking  ships.  It  may  be  proper  to  state  the  fact  *• 

Although  in  an  action  against  the  drawer,  the  want  of  a  veu  "Wtad  of 
iiue,  in  stating  the  drawing  of  the  bill,  may,  in  some  cases,  be  ^^'s'*^* 
cause  of  special  demurrer,  it  does  not  follow  that  a  declaration 
against  an  acceptor  or  indorser  of  a  bill  or  note,  wherein  the 
drawing  of  it  is  matter  of  inducement,  would  even  be  demurra* 
b|p  on  that  account ;  and  it  is  clear  that,  in  any  case,  advantage 
of  such  an  omission  could  be  taken  by  special  demurrer  only, 
it  being  merely  formal.  (1) 

it  seems  equally  good  to  say,  that  the  party  drew  a  bill  of  Making 
exchange o,  or  made  a  bill  of  exchange,  or  made  or  drew  his  bill   ?"  ^^' 
of  exchange ;  but  it  is  clearly  unnecessary  and  superfluous  to    &c. 

f  Bayl;  101.         •  2  H.  B.  162.  «  Cowp.  161  to  181.  «  1  H. 

BUc.  313. 

-'  ■ ■    I...I  I  ■■  I  I .    ■  .         11  II I, I...,      ,, 

(1)  Want  of  venue  or  a  wrong  venue  is  mere  matter  of  form,  and  can  only 
be  taken  advantage  of  on  special  demurrer.  Indeed  in  Maaaachuietta  it 
sterns  wholly  unnecessary,  and  is  aanctioned  solely  by  long  usage*  Brigga 
V.  the  Nantucket  Bank,  5  Mass.  Rep.  94.  Gilbart  «« the  Nantucket  Bank, 
5  Maaa.  Rep.  97. 
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aajp,  t^t  he  ««!<?  and  drem  his  btU  of  exchan^  Tkere  nay 
periwps  be  a  difierence  in  the  legal  cAeet  of  the  enqnesBioB,  thit 
he  drew  Ub  btil,  and  that  he  mode  his  btll,  the  latter  aeeni^  u 
be  more  comprehensiTe  than  the  former,  and  inelndnif  ^  net 
gotiatton  of  the  instmmettt ;  though  the  other  appenfs  to  eu 
press  m^rel J  the  act  of  writing  or  signing  it.  Where  the  de. 
fendant  demurred  specially  to  a  declaration,  in  an  adtien  wpo» 
a  bill  bj  the  payee,  and  shewed  for  canse,  that  it  w«s  not  alht- 
td,  por  did  it  appear,  that  the  drawer  dellrered  it  to  the  phis, 
tiff ;  althongh  it  was  truly  urged,  that  the  modem  precedwti 
of  declamtions  on  bills  state  a  delivery,  and  one  was  neeesasiy 
[*318]  to  give  a  right  of  ^action  to  the  payee,  the  court  were  ekarh 
of  opinion  that  there  was  no  foundation  for  any  objecHon  ic 
the  declaration  on  that  account ;  for  tiie  delivery  of  the  bin  In 
the  drawer  to  the  plaintiff  was  included  in  the  altegatloB  ^t 
the  former  made  the  bill ;  and  that  if  the  maker  did  not  intend  i(y 
put  the  bill  into  circulation  when  he  made  it,  the  party  mU^( 
defend  himself  on  that  ground,  on  the  general  issue.  And  ther 
said  that  mode  of  declaring  was  warranted  by  many  prece- 
dents  ^. 
UescriD.  ^"  declaring  on  a  promissory  note,  the  usual  form  of  describ- 
ti<in  ofin*  ing  it  is,  ''  a  certain  note  in  writing  commonly  called  a  pro. 
missory  note,"  though  there  is  no  doubt  but  that  it  would  be 
sufficient  to  say,  that  the  party  made  ^^  a  promissory  note,'*  or, 
^^  a  note  whereby  he  promised  to  pay.'*  In  declerlttg  on  a  btU 
of  exchange,  it  is  simply  described  as,  ^^  the  bill  of  exchange 
in  writing"  of  the  party ;  nor  is  it  necessary  to  state  exprefsly 
that  it  was  in  writing,  for  it  could  not  otherwise  be  a  bill  of 
exchange.  The  usual  mode  of  describing  a  banker*^8  check  is 
to  call  it,  ''  a  certain  draft  or  order  in  writing,  commonly  cal- 
led a  banker's  check"  ;  and  this  is  a  sufficient  and  proper  de. 
scription  of  such  an  instrument,  and  perhaps  ^^  a  certain  draft" 
or  *'  a  certain  order^  whereby,"  &c.  without  more,  would  he 
sufficient ;  though  formerly,  when  instruments  of  this  kind 
were  not  so  much  in  use  as  they  are  now,  it  was  customary  to 
declare  upon  them  in  several  counts,  describing  them  in  ififfe. 
rent  ways,  as,  a  bill,  a  draft,  a  check,  and  an  instrument  in 
writing,  &c. 

V  GhimJiill  V.  Gardner,  7  IX  &  E.  596,  T. 


stnunont. 


•If  Hie  plajHtiff  declare  tiiot  tlie  defenduit  made  a  note,  and    [*319] 
\  rote  it  with  his  proper  hand,  or,  kis  proper  hand  befaig  there*   ^^^' 
o  sttbicrlbed,  there  can  be  no  doubt  bnt  that  it  is  a  sufficient 
illegatton  i»f  his  having  signed  it;  inasnnidi  as  there  needs  no 
iubscriptloD  where  tlie  mstnunent  is  written  by  the  drawer,  and 
lis  name  is  in  any  part  of  it ;  for  to  say,  ^^  I,  J.  S.  promise  to 
my,"  it  as  good  as  to  say,  '^  I  promise  to  pay,"  subscribed  J. 
>.  ^.    Of  course,  ^'  I,  J.  S*  require  J.  N.  to  pay,"  is  the  same 
15,  ^'  J.  N.  pay"  the  instrument  being  directed  to  him,  and 
mbscribed  by  J.  S.     Where  an  action  was  brought  against  the 
indorse?  of  a  prombsory  note,  and  the  plaintiff  declared,  that 
the  drawer  made  his  note  in  writing,  (omitting  tlie  words,  ^'  his 
own  hand  being  tliereto  subscribed,")  by  which  lie  promised  to 
pay  to  the  defendant^  or  order,  so  much  money ;  although  it  was 
objected,  on  demurrer,  that  it  did  not  appear  that  the  diuwer 
signed  the  note,  it  was  answered,  that  the  allegation  that  he 
made  bh  note,  implied  that  he  signed  it,  for  he  could  not  other, 
wise  make  it :  and  the  plaintiff  had  judgment*.     So,  a  decla. 
ration  on  a  note  was  holden  good  on  demurrer,  where  the  plain, 
tiff  said,  that  one  of  the  defendants  made  it  for  himself  and  his 
partner,  the  other  defendant,  and  subscribed  it  with  his  own 
hand,  whereby  he  promised  for  himself  and  his  partner  to  pay ; 
for  that  shewed  sufficiently  that  he  signed  it  for  himself  and 
partner  r,  la  a  subsequent  case,  of  an  action  on  a  bill,  a  writ  of 
error  was  brought,  and  one  of  the  exceptions  taken  to  the  decla. 
ration  was,  that  it  did  not  ^aver  the  bill  to  be  signed  by  the  plain.     r«  mq*! 
tiff,  the  drawer ;  but  it  was  answered  that  it  alleged  that  the  plain. 
tiff  made  his  bill  of  exchange  in  writing,  directed  to  the  defen. 
^at,  and  thereby  requested  him,  &c,  which  of  necessity  impli. 
ed  that  the  plaintiff's  name  was  Written  on  the  bill,  for  else  he 
coujd  not  thereby  request ;  and  the  saying,  he  made  the  bill  in 
writing,  also  implied  that  he  wrote,  or  somebody  by  his  autho- 
rity wrote  it,  which  is  the  same  thing  >,  and  imported  a  sign. 
ing,  if  it  be  necessary  in  case  of  inland  bills  of  exchanged  And 
that  mode  of  declaring  having  been  held  sufficient  in  cases  of 
promissory  notes,  which  by  the  stat.  3  &  4  Ann.  c.  9.  are  re- 
quired to  be  signed  by  the  party  by  whom  they  are  made,  or 

^  Taylor  ».  Dobbins,  1  Str.  399.  »  ElUott  «.  Cowper,  8  Mod.  307. 

i  Str.  609.  2  lA  Raym.  1376.  S.  C.  7  SmiUi «.  Jarvis,  2  Ld.  Raym. 

'^^    Et  vide  ante  312. '  ^  Ante  3U,  12.  •  ErsKne  i».  Mumy, 

-  Ld.  Rajin.  1542, 3.  See  also  Bayl.  103. 


2dS  DECLimATlOir  IV  tPXCtAL   A880VmT 

somJ  person  intrusted  by  him,  a  fortiori^  it  seems  to  be  snfi. 
cient  in  the  case  of  bills  of  exchange,  or  bankers*  checks  ^ 
8  bscri  '*  "  clear  trom  what  has  been  already  said%  tliat  it  is  nem 

tion  by       necessary  to  state  the  drawer's  own  proper  hand  to  hate  beea 
^^^^f      subscribed  to  the  bill  or  note,  it  being  sufiicient  to  say  that  be 
cuntion.     made  it ;  it  is  therefore  injudicioos  to  state  that  he  so  subscrib. 
ed  it,  for  if  the  fact  prove  to  be  otherwise,  it  may  perhaps  be 
ground  of  nonsttit.     Where  the  declaration  stated  thoKt  J.  S. 
indorsed  a  promissory  note,  his  own  proper  hand  being  tkereie 
substribedj  and  the  instrument  appeared  in  evidence  to  hare 
been  in  fabt  indorsed  by  another  person,  though  by  procoit. 
tion  from  the  payee,  it  was  ruled  by  Lord  Ellenborongh  it 
nisi  priusy  to  be  a  fatal  Tsriance.     His  Lordship  said,  that 
[♦Sai]     could  not  be  considered  matter  of  form,  which,  if  ^negatrred, 
would  defeat  the  plaintilTs  action  ;  and  it  was  matter  of  sab. 
stance  to  state  the  indorsement  truly,  for  if  the  declaration  hid 
stated  it,  according  to  the  fact,  to  hare  been  made  or  snbscrih. 
ed  by  procuration,  the  defendant  might  have  disproved  such 
statement^.     Such  an  allegation  however  is  equally  nnneccsss. 
ry  and  improper,  as  that  he  subscribed  it  with  his  own  hand.  (I) 
It  also  appears  from  what  was  said  in  a  previous  page^  that  it 
is  unnecessary  to  state  the  bill  to  bear  date  the  day  on  which  it  is 
alleged  to  have  been  drawn  ;  for  it  is  not  necessary  that  aar 
date  at  all  should  be  expressed  in  the  instrument,  and  if  nono 
be  expressed,  the  day  of  the  delivery  will  be  considered  as  tbr 
day  of  the  date"  ;  and  though  there  be  another  date  expressed, 
yet  if  it  be  by  mistake,  the  plaintiff  may  prove  the  fact  under  a 
general  count :  but  where  the  contrary  does  not  appear,  it  rosy 
perhaps  be  construed  or  intended  that  the  instrument  is  ex. 
pre^sly  dated  on  the  day  when  it  is  stated  to  have  been  made,  if 
the  date  is  material.     It  is  therefore  imprudent  to  state  it  to 
bear  any  particular  date,  which  will  confine  the  evidence  <' ;  at 
any  rate,  it  is  improper  whero-  the  instru^nent  is  not  pa^r-able 
after  date,  or  there  is  any  doubt  or  difficulty  about  the  fact. 

b/</.  ^Anic  319.         <iLevyi;.  Wilson,  5  Esp.  180.         ^  Ante  313 

f  Ante  97. 


Hate. 


(I)  See  ante  note  to  page  3^2. 
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It  seequ,  lageiieral,  imnecessary  to  slate  expressly  that  the  tKfection^ 
Till  was  directed,  and  if  a  direction  be  stated,  a  Tsriance  would  in  gene- 
}e  fatal  ;  therefore  if  there  be  any  doubt  about  the  fact,  the 
>etter  way  is  to  state  that  the  bill  was  drawn  on  such  a  person, 
Kitbout  stating  ?that  it  was  directed  to  him  ;  which  would  an-  [*33^] 
loubtediy  be  good  :  and  it  seems  sufficient  to  state  the  legal 
effect  of  the  bill,  as,  that  it  required  such  a  person  to  pay,  or, 
that  it  was  for  the  payment  of  ^uch  a  sum,  where  that  mode  of 
statemeot  is  advisable.  At  all  eyents,  it  appears  that  if  a  bill 
be  directed  to  two  or  more  persons,,  yet  if  it  be  accepted  by  one 
of  them  only,  It  may  be  stated  to  hare  been  directed  to  hiin 
alone,  for  that  is  the  fact,  as  far  it  goes  s,  and  the  circumstance 
of  its  baying  been  directed  to  another  person  or  persons  who 
refused  to  accept  the  bill,  is  quite  immaterial  to  the  merits  of 
the  cause,  or  the  form  of  the  plaintiff's  writ  or  declaration  ;  as 
no  plea  in  abatement  could  have  been  pleaded  if  the  direction 
had  been  stated  verbatim. 

If  a  bill  of  eicchange  be  directed  to  A.  or  in  his  absence,  to  Of  bill  di.- 
B.  but  begin  thus,  "  Gentlemen,  pray  pay,"  yet  in  case  the  AfwB.^" 
bill  be  tendered  to  A.  who  promises  to  pay  as  soon  as  he  should 
sell  such  goods  ;  in  an  action  against  him  on  such  conditional 
acceptance,  if  the  declaration  state  the  bill  to  have  been  direct, 
ed  to  him,  without  taking  any  notice  of  B.  it  is  sufficient^. 

It  is  sometimes  proper,  in  order  to  avoid  an  apparent  vari-  Descrip- 
ance,  between  the  very  language  of  the  direction  in  the  bill,  or  ^^  , 
proof  of  the  legal  effect  of  it  as  it  will  appear  in  evidoice,  and 
the  allegation  of  it  in  the  declaration,  to  state  that  the  bill  was 
directed  to  the  drawee,  by  the  name  and  addition  mentioned  in 
the  bill  ;  as,  if  his  name  be  mis-spelt,  or  his  addition  be  *mis«     [*323] 
taken  in  the  bill,  or  it  is  addressed  to  a  firm  not  expressly  in- 
cluding all,  or  the  true  names  of  the  parties  composing  it :  but 
unless  there,be  some  reason  of  this  sort,  for  thus  descriSing  the 
name  or  addition  of  the  drawee  used  in  the  bill  itself,  such  des. 
cription  had  better  be  omitted,  as  it  may  possibly  occasion  a 
variance,  where  none  else  could  occur.     Where  there  is  a  diffi- 
culty about  the  statement  of  the  direction  of  a  bill,  or  a  doubt 
about  the  legal  effect  of  it,  a  second  count  is  sometimes  useful. 

E  Ante  108.  h  Anon. '  12  Mod.  447. 
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DdiTeiy 
to  payee. 


[•344] 


The  same  obserratioii  applies  .to  stating  the  descrtpdiati  ef  the 
payee  of  a  bill  or  note^  as  the  drawee  oi  the  former.  ( 1  > 

it  has  been  already  obserred,  Chat  the  idlegatioo  of  tke  vnk. 
ing  of  a  bill  or  note  inclades  the  delivery  of  it  to  tlie  paitr  b 
whose  faTour  it  is  drawn  > ;  therefore  where  the  drawer  la  stat. 
ed  to  hare  made  the  bill,  and  it  is  pa^'able  to  any  particiiiir 
person,  it  is  unnecessary  to  state,  eipcessly,  that  he  deUrefcd 
it  to  t'  e  payee,  though  that  is  usoally  stated ;  and  sudi  express 
avermcu^t  may  be  necessary  where  the  bill  is  not  so  payable,  a«, 
if  it  be  payable  to  bearer  only.  If,  by  mistake,  the  declaratioa 
alleges  a  delivery  of  the  bill  (o  the  drawee,  instead  of  the  payee, 
it  is  not  ereji  cause  of  special  demurrer ;  because  it  shall  be  iiu 
tended  that  it  had  been  previously  delivered  to  the  payee,  or 
that  it  was  afterwards  returned  to  him  ;  or  else  the  all^atkm 
shall  altogether  be  rejected  as  surplussagel.  Where  a  bill  is 
payable  to  the  drawer  himself,  or  his  own  order,  which  is  the 
same  in  legal  ciTect,  it  is  *  unnecessary  and  improper  to  ^ate 
any  delivery  to  himself. 


SUte- 
ment  of 
effect  of 
instriT- 
meiit, 
how  con- 
sidered. 


Having  considered  the  statement  of  the  fact  of  making  a  hill 
or  note,  and  the  direction  of  the  former,  it  next  becomes  neces- 
sary to  consider  the  statement  of  the  purport  or  effect  of  the  in- 
strument ;  and  here  it  may  be  generally  observed,  that  aD\ 
words  truly  indicating  the  legal  effect  of  the  instrument,  i^ill 
be  equally  suiTicient  with  a  statement  of  the  ^ery  terms  of  it^. 
But  for  the  better  elucidation  of  this  subject,  in  sbening  the 
way  in  which  the  tenor  and  effect  of  these  instruments  is  and 
ought  to  be  stated,  we  shall  consider,  first,  the  statement  of  the 
party  from  whom  that  effect  may  be  alleged  to  proceed;  second, 
ly,  the  statement  of  the  several  parts  of  a  bill  drawn  in  sets, 
consisting  of  several  parts  ;  thirdly,  the  time  or  place  of  pay- 
ment; fourthly  the  party  or  parties  to  Mhom  it  is  to  be  made, 


i  Ante  3ir,  13. 
471.  £t  vide  ante  78. 


J  Smith  T.  M*Clure>  5Kast,  476. 


k  4 IX  Si  E 


(1)  If  a  bill  be  diixictcd  to  W.  S.  by  mistake  for  J.  S.  and  it  is  prescHtcd 
to  the  right  person,  it  is  sufficient,  and  in  the  declaration  the  mistaken  mmc 
may  be  »tatc<l,  under  an  nUegation  that  it  wasdiixcted  to  J.  S.  bytlienarce 
of  W.  S.    Stcny  v.  llobijison,  1  Day.  Ucp.  11. 
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ind  its  being  made  either  to  the  party  or  order,  or  bearer ; 
and  fifthly  and  lastly,  the  sura  for  which,  and  the  account  on 
which  they  are  drawn,  as,  for  value  received,  &c. 

We  have  before  seen,  that  if  one  of  several  drawers  of  a  pro-   ug^lara- 
missory  note  be  declared  against  alone,  the  only  mode  of  taking   tion  on 
advantage  o(  that  circumstance  is  by  plea  in  abatement  *,  as,  in   g^"^eT5 
the  ease  of  a  parol  contract  not  in  writing  ",     And  where  an    one  pcr- 
action  on  a  note.* was  brought  against  one  defendant  only,    ^r^Qaci 
though  the  note,  upon  the  face  of  it,  imported  to  have  been  made 
by  two  persons,  it  was  agreed  that  such  a  note,  actually  signed 
by  one  person  only,  would  be  good  as  the  separate  note  of  that 
person,  and  might  be  declared  upon  according  to  its  legal 
operation  », 

It  is  improper  to  declare  against  one  of  two  drawers  of  a  joint      . 
and  several  promissory  note,  that  they  jointly  or  separately   sevei-iJ 
promised  to  paV,  and  such  a  declaration  has  been  holden  bad   i;«^^^' '  ^^^ 

deieii- 

on  demurrer:   for  although  the  plaintiff  may,  in  such  case,    dant  aiid 
bring  his  action  against  either  or  both  of  the  drawers,  at  his    another 
election,  and  if  the  action  be  brought  against  both,  he  may  de^   ^^  c^epa- 
clare  as  above  ;  yet  that  is  not  right  in  an  action  against  one   rately 
only,  for  he  should  declare  generally,  that  the  defendant,  by   1^^  ^ad"^ 
his  note,  promised  to  pay  ;  and  a  several  note  by  the  defendant   o"  de- 
and  aqother  would  be  good  evidence,  as,  where  there  are  seve- 
ral  obligors,  and  one  only  is  sued,  no  mention  is  made  in  the 
declaration  of  the  other  obligors.     Suppose  the  note  be  to  pay 
^oO  or  ^100,  the  plaintiff  is  entitled  to  either,  but  uncertain 
which  till  he  has  made  his  election  ;  for  he  that  speaks  in  the 
disjunctive  says  true,  if  either  member  of  the  disjunctive  be 
Perilled,  whereas  he  that  speaks  in  the  conjunctive,  affirms  both 
parts  of  what  he  says  to  be  tnie<». 

In  one  case,  where  the  declaration  stated  the  note  to  have  ,. 

.  '  Ifunoer- 

Deen  made  by  the  defendant  and  another  person,  and  the  verb  tain 
*as  in  the  singular  number  (fecit)  so  *that  it  did  not  appear   ^'^^^> 
*o  have  been  signed  by  the  defendant,  and  the  note,  as  set  out   res^eT 
>Q  the  declaration,  was,  that  the  defendant  and  the  other  person 
named  promised,  jointly  or  severally,  upon  argument,  the  judg. 
°*eat,  which  had  been  given  for  the  plaintiff,  was  reversed  p. 

» ^«le  309,  n  5  Bur.  2611, 12.  BUc.  947.  «  Roberts  «.  Peakc, 

1  Bur.  323.  o  Butler  v.  Malissy,  1  Str.  76.  Sed  wde  Neale  «.  Oving. 

^on,  Pott  326.        P  Neale  v,  Ovin^on,  2  Ld.  Ruym.  1544.  2  Str.  819.  S.  C. 
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Aliter^  HoweYcr  it  seems  from  a  subsequent  case,  that  a  declaration 

that  both    gtating  the  defendant  and  another  to  have  made  thetr  prooissoff 
icverallv     ^<**®5  ^X  which  they  jointly  or  seTerally  promised  to  paj,  is  no: 
promi^.   error ;  for  where  the  plaintiff  so  declared,  against  one  drawer 
only  of  a  note,  and  the  defendant  let  judgment  go  by  default. 
and  afterwards  brought  a  writ  of  error;  Lord  Mansfield  sail 
that  if  the  word,  ^'  or,''  was  to  be  understood  in  this  case  to  be 
a  disjunctive,  the  person  to  whom  it  is  payable  is  to  ^ect  wbe. 
ther  the  note  shall  be  joint  or  sereral,  and  if  so,  he  had  inado 
his  election ;  but,  ^^  or^'^'*  in  this  case  is  synonimous  to,  ^amd;"' 
they  both  promise  that  they  or  one  of  them  shall  pay^  tben  botb 
and  each  is  liable  in  soitdum  4. 
Proper  Where  the  note  is  joint  and  several,  the  common  form  of  df. 

form  of      daring  against  all  the  drawers  jointly,  is,  to  state  that  they  aJi 
onjoint  ^'   ™^^®  ^^^^i*  note,  and  thereby  promised,  &C.''  and  if  the  dedan. 
and  seve*    lion  is  against  one  of  them  only,  that  that  one  made  his  notf. 
and  promised ;  without  stating,  in  dther  caJse,  that  the  drawen 
made  their  joint  and  several  note,  or  jointly  and  severally  pro- 
mised  to  pay ;  for  though  the  note  was  joint  and  sereral  oncp, 
[*3^7]     it  no  longer  remains  so,  and  therefore  it  is  quite  ^immaterial 
that  it  was  ever  so ;  and  if  it  was  joint  and  several  at  the  time 
of  making  it,  it  was  then  either  joint  or  several  at  the  election 
of  the  payee.     But  certainly  no  objection  could  be  made  if  the 
plaintiff  were,  in  declaring  against  all,  or  one  only  of  the 
drawers  of  a  joint  and  several  note,  to  state  it  to  have  been 
made  according  to  the  fact. 
Bill  of  sc-        ^"  ^"  action  upon  a  bill  consisting  of  several  parts,  if  the 
vc-ral  plaintiff  has  each  part,  it  may  be  doubted  whether  he  need  take 

P**^"  notice  of  the  condition  usually  inserted  in  foreign  bills,  to  pay 
the  particular  part  on  which  the  plaintiff  declares,  ^^  the  other 
parts  of  the  same  tenor  not  being  paid,"  because  all  the  parts, 
collectively,  make  an  unconditional  bilL  Where  he  has  not 
each  part,  it  should  seem  more  correct  to  state  that  the  diawer 
made  his  certain  bill  of  exchange  in  writing,  in  so  many  parts, 
by  on^  of  which  he  requested,  &c.  stating  each  part  separately, 
with  the  condition  as  expressed  in  each.  But  the  usual  form 
of  declaring  is  to  state  only  one  part  of  the  bill,  with  the  con- 
dition  contained  in.  it,  and  to  allege  that  the  party  did  not  pay 
either  of  the  other  parts,  assigning  the  formal  breach,  at  the  end 

^  Rccs  V.  \bbot,  CoiA'p.  832.  Ht  vide  ante  152,3.         '1  £sp.Rep.  135- 
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of  the  deelaration,  with  express  reference  onlj^  to  that  part  on 
which  the  deckratiou  is  framed*. 

If  the  instramcnt  be  expressly  made  payable  at  a  certain  time 
or  place,  tjiat,  being  part  of  the  contract,  must  be  taken  notice 
of  in  the  declaration,  and  stated  according  to  the  fact,  other- 
wise there  will  be  a  fatal  variance;  the  statement  of  a  general 
or  unqualified  ^contract  not  being  capable  of  proof  by  the  ex. 
istence  of  a  particular  or  limited  one.  But  if  the  contract  in 
its  terms  he.  general,  though  capable  of  being  reduced  to  a  cer. 
tainty,  as,  if  a  bill  of  exchange  or  promissory  note  be  payable 
at  sight,  or  on  demand,  it  may,  of  course,  be  so  stated  in  the 
declaration ;  and,  in  general,  the  plaintitf  may  in  his  declara. 
tion  either  pursue  the  t^rros  of  the  contract,  or  state  it  accord. 
ing  to  its  legal  eifect.  Indeed  there  is  no  greater  uncertainty 
in  stating  a  bill  or  note  to  be  pa}  able  at  or  after  sight,  or  de- 
maud,  thaD  there  is  in  alleging  it  to  be  payable  to  order  or 
bearer;  and  as  such  instrumetits  may  legally  be  made  so  paya. 
abl<?,  there  caa  be  no  possible  objection  to  state  them  as  they 
were  made^ 

If  a  note  or  bill  be  jmyable  upon  a  contingency,  or  be  not 
absolutely  payable  at  all  events,  it  is  not  a  negotiable  instru* 
meut,  so  as  to  enable  an  indor^  to  declare  upon  it  in  any 
shape.  But  if  it  could  be  declared  upon  at  all,  the  instrument 
should  be  stated  as  it  was  really  made,  and  it  ought  to  be  aver, 
red  that  the. contingency  has  happened,  or  the  instrument  be. 
come  absolute  (a) ;  and  if  the  plaintiff  declare  upon  it  as  *ab. 


Time  or 
place  of 
payment, 
&c. 

[♦328] 


Note,  &c. 
payable 
on  contin- 
gency. 


[*329] 


Bayl.  105,  6. 


t5East,4r6. 


(a)  KiNGSTos  V.  Long,  M.  25.  Geo.  3. 

Assumpsit  by  assignee  of  an  instiiiment,  declared  on  as  a  bill  of  ex- 
chanl^  payable  upon  a  contingency.    Demuirer  to  the  declaration. 

Ciuanhrt^  for  demiurer.  First,  the  declaration  docs  not  aver  the  contin- 
S^cy  to  have  happened.    2dly,  This  is  not  a  bill  of  exchange. 

Hilton,  contriL  The  drawer  lias  called  it  so,  and  has  made  it  negotiable ; 
the  conditions  are  to  affect  only  tlie  oiiginal  parties,  and  not  third  |jersons, 
who  cannot  know  them.  The  court  wHl  presume  eveiy  tiling  against  those 
who  have  sent  out  this  as  a  hill  of  exchange.  It  is  like  the  case  of  a  bill 
drawn  on  a  steward,  requiring  him  to  pay  •*  out  of  W.  S's  money.**  The 
uncertainty  appears  on  the  fSace  of  the  bill.  There  are  cases  where  the  ac- 
ceptor may  be  liable,  though  the  drawer  is  not ;  a.s.  in  the  case  of  a  fbi-ged 

31 
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[*330] 
BlUor 
note,  re- 
tiuoied. 


■Payable 
at  parti- 
cular 
I)lace. 


solute,  when  it  was  originally  conditional  only,  there  will  he  a 
variance  between  the  declaration  and  the  instrument,  for  want 
of  setting  out  the  conditions  :  therefore  where  the  plaintiff  de- 
clared  as  indorsee  of  a  promissory  note,  as  an  absolute  one, 
payable  on  the  death  of  a  person  named  in  it^  whereas  it  ap- 
peared upon  the  face  of  it  to  ha?e  been  given  upon  two  sereral 
conditions  (it  being  payable  on  .the  death  of  that  person,  prou 
Vided  he  left  either  of  the  two  persons  by  whom  it  was  dmnn 
sufllicieut  to  pay  the  money,  or  they  should  be  otherwise  abl^ 
to  pay  it ;)  the  court,  for  the  above  reasons,  on  a  special  ca^ 
reserved,  gave  judgment  for  the  defendant,  as  upon  a  nonsuit  °. 

*  Where  a  bill  of  note  has  been  returned  to  the  payee  or  in- 
dorsee, after  his  having  negotiated  it,  in  declaiming  .upon  it,  he 
need  only  state  his  original  title  to  the  bill,  without  noticing 
how  he  parted  with  it,  and  it  came  back  to  him  ^  ;  for  when  it 
is  returned,  he  is  referred  to  his  original  title ^.  But  if  he  ha> 
been  put  to  any  expense  on  the  return  of  the  instrument,  it  raa} 
be  proper  to  state  the  special  circumstances  in  one  count,  aod 
afterwards,  in  another,  to  declare  generally,  lest  those  circum- 
stances should  be  deemed  necessary  to  be  proved,  and  should 
not  be  capable  of  proof. 

Where  it  is  no  part^of  Um  contract  that  the  bill  or  note 
should  be  paid  at  a  particular  house,  or  place,  it  is  not  neces- 
sary,  or  proper,  to  state  in  the  declaration  that  it  was  drawn  so 
payable.  And  where  the  maker  merely  appointed  the  house  of 
his  banker  as  the  place  where  he  was  to  be  called  upon  for  pay- 
ment, by  a  memorandum  made  by  him  at  the  foot  of  the  note. 


«  Roberts  v.  Peake,  1  Bur.  323. 
E.  572.  Per  Jj&wvence,  J. 


Chit.  323.  j. 


rD.& 


bin  accepted.  The  acceptance  was  a  twelvemontli  after  tlie  dnwiML  that 
it  might  be  seen  whether  the  terms  were  complied  with,  ^ 

Lord  Mansfield*.  Unless  this  is  a  bill  of  exchange,  it  is  not  assigna- 
ble and  the  plaintiff  has  no  rig-ht ;  it  must  be  so  at  the  creation  of  it,  if  it 
ail.  In  tliia  case,  it  certainly  was  not  a  bill,  for  it  was  onginally  payable  oo 
a  contingency. 

Butler,  J.  Tliis  would  be  going  much  further  than  the  case  of  ihc 
bill  on  the  steward,  mentioned  by  Mr.  Wilson.  It  is  not  true  that  the  drawer 
has  given  this  idl  the  appearance  of  a  bill  of  exchange.  The  cx)ntran'  i« 
apparent  on  the  face  of  it.— Judgment  for  defendant 
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that  he  woald  pay  it  at  the  house  of  certain  bankers  with  whom 
he  had  a  cash  account,  it  was  holden  no  part  of  the  contract 
that  the  note  should  be  paid  at  that  house,  so  as  to  piake  it  ne- 
cessary to  state  the  memorandum  in  the  declaration  ;  although  . 
it  >i¥as  both  an  undertaking  that  there  should  be  cash  there,  and 
also  aa  order  to  the  bankers  to  pay  it  ^. 

The  observations  made  upon  the  statement  of  the  particular   Descrip- 
descript ion  of  the  drawee  of  a  bill,  are  equally  applicable  to   ^^^^^ 
that  of  a  payee  of  a  bill,  or  note.     Any  further  observations  on   and  how 
that  subject  will  therefore  be  *unnecessary  y.      Where   the     [*^^^j 
\Kiyee  is  a  real  person,  and  the  bill,  &c.  is  payable  to  order  or   payijjie. 
bearer,  it  should,  of  course,  be  stated  to  be  payable  according 
to  the  fact  ;  and  if  it  be  alleged  to  be  payable  to  a  diflerent 
person,  or  transferable  by  a  ditl'erent  mode  of  negotiation  than 
IS  mentioned  in  the  instrument,  as,  if  it  be  stated  to  be  payable 
to  order,  instead  of  bearer,  or  vice  versa^  the  variance  will,  in 
general,  be  fatal.     Some  words  authorizing  a  transfer  must  be 
stated,  unless  the  action  be  by  the  payee  (a)  ;  but  then,  it  has 
been  often  ruled,  any  such  words  are  unnecessary*.  (1) 

But  in  this  respect,  as  in  all  others,  a  bill  or  note  may  be   when 
stated  either  according  to  its  legal  eiiect,  or  the  very  fact  of  the   payfhle 
case.     Where  A.  having  signed  his  name  to  a  blank  piece  of  tious     • 
paper,  and  delivered  it  to  B.  for  the  purpose  of  drawing  a  bill   P*yee- 
as  the  latter  should  think  fit  %  and  B.  made  it  payable  to  a  fic- 
titious payee  or  order,  and  indorsed  it  for  a  good  consideration 

^Snindersonv.  Judge,  3H.  B.509.  y^nfi?322.  «  Moore  v. 

Paine,  Caa.  temp.  Hardw.  28a  »  Vide  ante  308. 


{a)  Saunders  V.  Gibbs,  M.  23.  Geo.  3. 

Action  on  a  promissory  note,  by  the  payee.    Demurrer  to  one  count  of  Dcciimtion 

the  declaration,  because  it  did  not  state  the  note  to  be  payable  to  order.  n^t.JI'',}i',f ' 

Chambre,  in  support  of  the  demurrer,  objected,  that  the  note,  not  being  '^^^  •>'>«<'• 

made  payable  to  order,  could  not  be  declared  upon,  without  shewing  a  pf>ya!)ie  to 

t'o^deration.    But  the  court  over-ruled  the  objection,  saying,  tliat  it  was  **^'^'^' 

every  day's  practice,  to  declare  in  the  form  adopted.    Judgment  for  plain- 
tiff. 


(1)  A  note  as  follows,  viz.  Due  to  the  bearer  hei-eof  ^200,  which  I  ])ro. 
n^ise  to  pay  to  A.  or  order  on  demand,  should  lic  dec  lured  on  as  a  note  pay- 
able to  oriLr^  and  not  to  bearer.    Cock  v.  Fellows,  1  John.  Kep.  UZ. 
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to  C,  who  was  ignorant  of  the  preriovs  traiiMotioii  ;  it  w 
[*332]     holden  that  C.  might  declare  upon  the  bill,  staliAg  it^tobe 
drawn  by  A.  payable  to  bearer ;  or,  stating  the  true  facts  of  tke 
case^  (I) 
To  order       If  by  bill,  no(e,  or  other  writing,  money  is  to  be  paid  to  a 
^^y*  man's  order,  it  is  due  to  himself  c,  and  a  bill  payable  to  a  man 

and  his  order,  or  to  his  order  only,  is  one  and  the  sanie<*; 
therefore  if  a  bill  or  note  be  so  payable,  the  plaintiiT  may  state 
it  either  according  to  the  very  fact,  as  being  payable  to  his  or. 
der,  or  him  and  his  order,  or,  according  to  the  legal  effect  of  it, 
as  payable  to  him  sell" «. 
^  The  sum  for  which  the  bill  was  drawn,  being  a  material  part 

sums  pay-   of  the  contract,  must  be  stated  according  to  the  fact,  and  in  the 
*°*®*  language  of  the  body  of  the  instrument ;  but  if  there  be  a  diffe- 

rent sum  mentioned  in  figures  upon  any  other  part  of  the  iiu 
strument  than  that  which  is  mentioned  in  the  body  of  it,  it  is 
proper  to  add  a  second  count,  stating  the  instrument  to  haie 
been«drawn  (or  the  payment  of  the  former  sum  ;  especially  if 
tliat  be  the  sum  w^iich  was  in  fact  intended  to  be  payable  *".     If 
a  note  be  payable  by  instalments,  it  should  be  so  stated  in  the 
declaration. 
Declart-         ^*  *^  ^"  extremely  clear  rule  that  every  contract  oi^  instru- 
tion  on       ment  ought  to  be  declared  on  according  to  its  legal  importf. 
able  t*^    ^^^  whore  the  plaintiff  declared  on  a  promissory  note  made  by 
instead  of  one  Collins,  payable  to  the  plaintiff  or  order,  and  afterwards 
A.  by  mis-   injo^spd  by  him  to  *t  he  defendants,  who  reindotsed  it  to  the 
[*333]     plaintiff;  after  verdict  for  the  plaintiff  on  non  asmmpniy  the 
judgment  was  arrested ;  for  nothing  can  be  clearer  m  law,  than 
that  an  indorsee  may  resort  to  either  of  the  preceding  indoraers 
for  payment,  whereas  the  case  disclosed  by  the  declaratioD  was 

b  Vere  «.  Lewis,  3  D.  &  E.  182-    Mlnet  v,  Gibson,  3  D.  &  E.481.    1 H. 

B.  569,  S.  C.  CoUis  v.  Emett,  1  H.  B.  313.    But  see  the  opinions  of  E}Te, 

C.  J.  Heath,  J.  aiid  Thuiiow,  C.  Id.  598,  &c.  in  Minet  and  Gibson.  «^  2 
Sho.  a  5  East,  476,  S.  P.  ^  I  Mod.  125.*  1  Wils.  190.  S.  P.  «  Btji 
105.  *■  Ante  314.  S  Ante  104.  331. 


(1)  A  bill  of  exchange  made  pavable  to  a  fictitious  person  or  ovder  is 
neither  in  effect  payable  to  tlie  order  of  the  drawer,  nor  to  bearer,  but  is 
wholly  void,  unless  it  can  be  shewn  the  circumstance  of  the  pa^'ee's  being 
a  fictitious  person  was  known  to  the  acceptor.  Bcnnet  v.  Famdl,  1  Camp- 
N.  P.  Bcp.  130. 180.  c. 
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kn  attempt  to  reverse  this.    Lord  Reoyon,  C.  J.  however,  ad. 
nitted  that  a  case  might  happen,  In  which  the  plaintiff,  under 
he  aboY^circumstanC'es,  might  have  declared,  so  as  to  shew  that 
lie  was  sabstaotially  entitled  to  recover  on  the  note  in  ques. 
lion  ;   as,  that  his  own  name  was  originally  used  for  form  only, 
and  that  it  was  understood  by  all  the  parties  to  the  instrument, 
that  although  it  was  nominally  made  payable  to  the  plaintiflT,  it 
was  in  fact  to  be  paid  to  the  defendant :  if  such  were  the  case, 
the  note  ought  to  have  been  declared  on  according  to  its  legal 
import.    'A  aame  may  be  omitted  in  the  declaration,  if  the  le- 
gal   operation  of  the  instrument  requires  it.     But  the  decla. 
lotion,  in  the  form  in  which  it  was  drawn  in  that  case,  stated 
facts  aubversive  of  the  plaintitPs  title  ^,     The  effeci  of  the  above 
decision  is  thus  stated  in  Mr.  Justice  Bayley's  excellent  trea. 
tise  on  bills  of  exchange.     ^'  A  bill  or  note  intended  to  have 
^'  been  payable  to  A.  that  he  might  guarantee  the  payment  to 
^'  B.  hot,  through  ignorance  or.  mistake,  made  payable  to  B. 
-^  and  by  him  indorsed  to  A.  and  then  indorsed  back  by  A.  to 
^'  B.  may  be  stated  to  have  been  made  payable  to  A*." 

With  respect  to  stating  tbe  cause  or  consideration  for  which   For  value 
the  instrument  is  drawn,  as,  for  value  received,  &c.  that  is,  in   ^^ 
general,  aanecessary,  in  ^declaring  in  o^^z^mp^tYl,  though  it     [*334] 
may  be  otherwise  in  debt  ^,    But  if  it  be  untruly  stated,  though 
it  was  unnecessary  to  state  it  at  all,  a  variance  will  be  fatal  ; 
for  when  stated,  it  is  part  of  the  description  of  the  contract. 
However  in  a  late  case,  which  is  not  yet  reported,  where  the 
declamtion  stated 'a  bill  or  note  to  be  drawn  for  value  received, 
and  it  was  expressed  to  be  for  amount  received,  although  the 
plaintiff  was  nonsuited  at  the  trial  for  the  supposed  variance, 
yet  the  court,  on  a  motion  for  a  new  trial,  held  that  the  decla- 
ration was  well  enough  adapted  to  the  case,  as  there  was  not  a 
material  variance  from  the  contract  in  point  of  legal  effect.  So, 
where  one  of  the  exceptions  taken,  in  arrest  of  judgment,  in  an 
action  on  a  bill  against  the  acceptor  was,  that  Hie  bill  was  net 
laid  to  be  drawn  for  value  received,  but  for  value  in  the  hands 
of  the  defendant,  of  money  lent  of  the  plaintiff,  whereas  it  was 
iotended  to  be  of  money  lent  btf  the  plaintiff,  the  court  held 
that  the  allegation  that  the  bill  was  drawn  for  value  in  the  de- 

^  Bishop  «.  HAyu-ard,  4  D.  &  £.  470.  '  Bayl.  105.  J  2  IxL 

Raym,  1543.  k  3  B.  &  P.^8. 


M% 
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feodaat's  hands  was  sufficidiit)  and  tbe  other  words  aught  Ir 
rejected  as  surplasage  ;  they  also  held  that  the  meaning  of  th^ 
rest  of  the  words  must  be  taken  notice  of  by  the  cenrt^  name. 
ly,  that  the  money  was  lent  by  the  plaintiff,  though  that  ^i^ 
not  correctly  expressed  ^  (1) 


State- 

ment  of 

accep- 

[*335] 

tance, 

how  con- 

■sidered. 


Where 
accep- 
tance 
should  be 
stated. 


Whatal- 
legation 
of  it  suf- 
ficient, in 
general. 


In  considering  the  form  of  stating  the  acceptance  <»f  a  bill  (d 
exchange,  we  shall  observe,  first,  when  an  acceptance  ia  neces- 
sary, or  proper  to  be  stated  ;  Sdly,  *what  shall,  in^VDeral,  tie 
deemed  a  sufficient  allegation  of  an  acceptance  ;  3dly,  tlie 
statement  of  the  party  who  is  alleged  to  make  the  acceptance  ; 
4thly,  the  time  when  it  is  stated  to  have  been  made  ;  5thly,  the 
place  of  it  ;  and  lastly,  the  manner  in  which  It  must  be  stated 
to  have  been  made,  as,  that  it  was  in  writing,  according  to  the 
custom  of  merchants  ;  and  how  to  state  it,  where  the  accep- 
tance is  general,  or  special. 

Unless  in  actions  against  acceptors,  or  on  bills  payable  at  or 
within  a  limited  time  after  sight,  the  acceptance  need  not  be 
stated"*;  but  in  these  latter  cases,  as  the  liability  of  any  of  the 
other  parties  to  the  bill  depends  upon  the  acceptor's  defimlt, 
and  that  is  regulated  by  the  acceptance,  either  that,  or  the  pre- 
sebtment  and  refusal  to  accept,  must  be  always  allied. 

It  is  nerer  necessary,  nor  is  it  usual,  in  declaring  on  an  ac 
ceptance,  to  state  that  the  bill  was  presented  or  delivered  to  the 
drawee  for  that  purpose ;  the  usual  form  being,  that  he  accept- 
ed it,  according  to  the  custom  of  merchants  ;  which  ia. 
eludes  every  thing  necessary  to  an  acceptance.  And  aL 
though  it  be  alleged  in  the  declaration  on  a  bill  of  exchange 
against  the  acceptor,  that  the  plaintiff  delivered  the  bill  to  the 
defendant  before  acceptance,  and  it  do  not  appear  that  he  ever 

»  Ereskine  v,  Murray,  2  Ld.  Raym.  1543.  ™BayL  lOd. 


(1)  In  cases  of  indorsement  of  bills,  the  indorsement  is  said  aonietimes 
to  be  **for  value  received/*  but  these  words  are  wholly  unnecessasy,  aod 
if  tlie  indorsement  proved  do  not  contain  tlicm,  the  variance  is  imroateni]. 
Wilson  v.  Codman's  executor,  3  Cranch.  Rep.  195.  The  court  howevtc 
seemed  to  think  that  if  the  plaintiff  had  undertaken  to  have  set  out  tbe  in- 
dorsement, in  haec  verba,  it  would  have  been  fatal.  And  if  the  avermeot 
had  been  descriptive  of  a  written  instrument,  and  not  de'bortf  the  same 
conclusion  ought  to  be  made.    Ibid. 
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rc^deliTejed  it  to  the  pUdntiff,  and  that  be  assigned  as  special 
cause  of  demurrer;  the  objection  will  not  hold,  if  the  declara. 
tion  state.that  the  defendant,  upon  sight  of  the  bill,  accepted  it 
according  to  the  custom  of  merchants. — For  the  acceptance  of 
♦  the  bill,  which  is  admitted  by  the  demurrer,  must  be  taken  to  [*336  J 
be  a  perfect  acceptance,  so  as  to  Test  a  right  in  the  party  to  sue 
upon  it ;  and  if,,  after  such  acceptance,  the  acceptor  improper- 
ly detain  the  bill  in  his  hands,  the  other  party  may^  neyerthe* 
less,  sue  him  on  it,  and  by  giving  him  notice  to  produce  the  bill, 
in  case  of  his  default  to  do  so,  give  parol  evidence  of  the  id. 
strnment". 

As  an  acceptance  may  be  stated  either  as  it  was  in  fact  made,   Accep- 
or  according  to  the  legal  effect  of  it ;  if  a  bill  be  accepted  by   t^ce  hy 
one  of  several  drawees,  for  himself  and  the  other  drawees,  it   vei-al 
may  be  so  alleged,  or,  the  plaintiff  may  declare,  generally,  that   drawees, 
all  the  persons  on  whom  the  bill  was  drawn,  accepted  it.     It  iu-'in. 
has  already  been  observed  that  if  a  bill  be  accepted  in  a  firm, 
and  the  action  be  against  the  parties  to  that  firm,  the  proper 
mode  of  stating  the  acceptance  is,  that  the  defendants  (naming 
them)* in  such  a  firm,  accepted  the  bill ;  but  if  the  action  be 
not  brought  against  the  parties  composing  the  firm,  it  is  sufii* 
cient  to  allude  to  the  description  of  the  firm  as  contained  in  the 
instrument,  or  to  speak  of  a  certain  person  or  persons  general- 
ly, as  accepting  the  instrument  in  such  a  firm,  or  using  the 
firm  in  which  it  was  accepted  «. 

If  a  bill  be  accepted  by  an  agent,  the  plaintiff,  in  declaring   By  agent. 
on  it,  may  state  either  that  it  was  accepted  by  the  drawee  him. 
self,  that  being  the  legal  effect  of  such  an  acceptance ;  or  he 
may  allege,  according  to  the  fact,  that  it  was  accepted  by  his  . 
agent,  and  any  words  importing  as  much  will  suHice  for  this 
purpose  P. 

*  Where  it  was  objected,  on  demurrer  to  a  declaration  on  a     [^3371 
bill  of  exchange  against  one  of  several  acceptor^  that  it  stated   l^y  defen- 
thc  defendant  and  another  to  have  accepted  the  bill,  and  there,   another, 
by  become  jointly  liable,  in  which  case  they  ought  to  have  been 
both  sued ;  the  court  hinted  a  strong  opinion  that  there  was  no 
foundation  for  the  objection,  but  that  if  it  had  any  weight  at  all, 
which  they  doubted,  it  should  either  have  been  pleaded  in  abate. 
nient,or  pointed  out  as  a  special  cause  of  demurrer  4. 

»  Smith  u  'M«Clure,  5  East,  476.  •  Bayl  97,  &c.  Jnte  310. 

*  Jfae  Sll.  q  7  D.  &  E.  596, 7.  £t  vide  ante  309. 


i64 


DECLARATION  IN  SPXClAli  AISIiMRIT 


In   action 
bv  execu- 

tor. 


Time  of 

accep- 
tance. 


[*338] 


if  an  executor  declare  oa  a  bill  girea  for  a  def>t  laid  to  he 
due  to  his  testator,  it  is  uecessary  to  prove  thai  the  wccepiwact 
was  in  the  testator* s  iife.tiroe.  In  such  cases,  it  is  usual  to 
state  it  to  have  been  so  made ;  but  from  the  anthoritj^  ailnded  K 
it  appears  that  the  court  will  intend  it  to  have  been  sa,  and  re. 
quire  proof  of  the  fact,  where  the  bill  is  stated  to  have  been 
drawn  in  the  Ufe-time  of  the  testator,  under  a  presumptiosu  as 
it  seems,  lljat  he  continued  alive,  the  contrary  not  being  shev^. 

In^peneral,  the  day  on  which  the  acceptance  of  the  bill  i> 
slated  to  have  taken  place ^  Is  immaterial.  But  it  is  said^  tUt 
where  the  time  of  payment  depends  upon  the  preseDt^eat,  tk 
very  day  of  the  acceptance  should  be  shewn  >*.  However. 
where  the  plaintifl*  declared,  that  J.  S.  drew  a  bill  oCexdban^ 
upon  the  defcudant,  and  that  afterwards,  on  such  a  day  (wfcirb 
was  after  the  bill  had  become  due)  he  shewed  the  bill  to  the  de^ 
fendant,  who  promised  to  pay  the  money  according  */o  M<* 
ienor  and^ectofthe  bill;  after  verdict  for  the  plaintiff  on  nun 
assumpsit^  it  was  moved  in  arrest  of  judgment  that  the  promise 
appeared  to  be  incapable  of  performance,  for  the  daj  of  pa  v. 
ment  being  past  at  the  time  of  the  acceptance,  the  defendant  could 
not  pay  according  to  the  tenor  and  effect  of  the  bill  ;  but  the 
whole  court  were  of  opinion  that  the  promise  in  the  declaraticu 
amounted  to  a  promise  to  pay  generally.  And'  Holt,  C.  J. 
took  a  distinction,  where  the  day  of  payment  is  past  at  the  tiine 
of  the  acceptange,  as  it  was  in  that  case,  and  where  the  day  of 
payment  is  to  come  ;  that  in  the  former  case,  an  acceptance  to 
pay  according  to  the  tenor  and  effect  of  the  bill  will  amount  to 
an  express  promise  to  pay  it,  generally,  for  it  is  impossible  to 
pay  the  money  according  to  the  bill ;  but  it  is  better  in  such 
case,  to  declare  of  a  general  promise,  without  restraining  the 
statement  of  it  by  the  words  "  according  to  the  tenor,**  &c. 
Otherviise  it  is  in  the  latter  case;  for  if  the  plaintiff  declare^ 
tjiat  before  thQ  day  appointed  for  the  pa}'ment,  the  defendant 
accepted  the  bill,  to  pay  it  according  to  its  tenor  and  effect. 
and  it  appears  upon  the  evidence  that  the  acceptance  in  fact 
was  after  the  day  of  payment,  that  would  be  against  the  plain. 
tiff*.     However  it  is  said,  this  may  perhaps  be  doubted'. 


r  Dayl.  106.  ■  Jacknon  «.  Pigott,  1  Ld.  Baym.  364^  5. 13  Mod 

212.  s'c.  Mitford  v.  WaUicott,  1  Sulk.  129.  1  Ld.  Raym.  574.  S.  C. 

t  Bavl.  107. 
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It  may  also  be  obserred  that  if  an  acceptance  is  alleged  gene.  Aecep- 
rally,  it  Trill  be  deemed  to  haye  been  so  made  ;  and  therefore  if  ^^^ 
the  acceptance  be  special,  to  pay  at  a  difierent  time  from  that  particular 
mentioned  in  the  ♦body  of  the  bill,  or  at  a  particular  place   pjn^c.^' 
only,  or  In  a  particular  manner,  or  for  part  of  the  money  only,     [*3S93 
it  must  be  so  stated. 

We  hare  seen,  that  it  is  not  necessary  to  state  that  the  ac  j^j^^  ^^ 
ceptance  was  in  writing*^ ;  and  where  it  is  by  parol,  as  it  may   sayacoep- 
be,  and  sometimes  is,  an  allegation  that  it  was  in  writing  would  ^^^^^ 
be  Improper,  and  probably  would  be  deemed  a  fatal  variance,   ing,  or 
An  allegation  tliat  the  acceptor  subscribed  his  own  proper  hand  |^^^ 
to  the  bill  in  making  the  acceptance,  is  equally  unnecessary  ▼ ;   custom, 
and  if  possible,  still  more  dangerous  and  improper  v.     It  is  al. 
so  unnecessary  to  state  the  acceptance  of  a  bill  to  have  been  ac 
cording  to  the  usage  and  custom  of  merchants,  though  it  U 
usually  so  stated  ;  and*we  have  seen  that  where  an  acceptance 
is  stated,  it  must  on  demurrer,  be  taken  to  have  been  a  perfect 
acceptance,  so  as  to  vest  a  complete  right  of  action  in  the  hoU 
der  of  the  bill  *. 

^JnteSlS.  ^  2  Ld.  Raym.  1542.  w^ate90, 1.  ^  Ante 

308.d35»6. 
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CHAFFER  Xr. 


OF  THE  DECLARATION  IN  SPECIAL  ASSUMl-SIT,  ON"  BOJLS  (tf 

EXCHANGE,  Sec 


[*340] 
State. 
Bient  of 
transfer, 
how  con- 
aidered. 


Deacrm- 
tion  of 
party 
[*341] 
making 
transfer, 
in  gene- 
ral 


AKD  HEREIN,  OF  THB  ALLEGATIONS  OF  THE  TRAKSFER*  A59 
FRESENl'MENT  THEREOF;   NOTICE.  PROTEST;  LIA^ 
BIUIT,  AND  PROMISE  1X>  PAT,  &c. 

In  considering  the  statement  of  the  transfer  of  instniim>Dr< 
of  this  nature,  it  will  be  proper  to  notice,  first,  the  partj  mal. 
ing  the  transfer  ;  secondly,  the  time  on  which  it  is  usually  t). 
Icged  ;  thirdly,  the  mode  in  which  it  is  stated  to  have  bepB 
made,  as,  by  writing  and  delivery  ;  fourthly,  the  statement  of 
the  effect  of  it,  with  respect  to  the  sum  due,  the  party  or  paiiies 
by  whom  it  is  made  payable  by  the  transfer,  and  how  the  tnn*- 
fer  is  stated  to  have  been  made ;  fifthly,  what  indorsementf, 
&c.  mast  be  stated,  or  may  be  omitted,  where  there  are  seve- 
ral ;  and  lastly,  the  necessity,  and  propriety,  of  alleging  that 
no  order  was  made,  where  the  instrument  is  payable  to  the 
plaintiiPs  own  order. 

In  stating  an  indorsement  of  a  bill  or  note,  if  payable  to  i 
certain  person  or  order,  the  indorser  is  usually  described  a$, 
the  person  '*  to  xshomy  or  to  uhose  order ^^^  *the  payment  of 
the  money  in  the  instrument  is  to  be  made.  If  it  be  payable  to 
order  only,  the  words  ^'  to  whom  or^^^  are  usually  omitted; 
but  if  they  were  inserted  in  the  declaration,  CTcn  in  that  ca^e, 
it  would  not  signify  ;  as  they  would  not  at  all  misdescribe  tbc 
legal  effect  of  the  instrument  \  For  the  same  reason,  if,  in 
such  case,  the  indorsee  were  to  be  described  only  as  the  person 
to  whom  the  instrument  was  payable,  that  would  be  unobjer. 
tionable.  Indeed,  it  seems  not  to  be  necessary,  in  stating  the 
transfer  of  instruments  of  this  nature,  to  do  any  more  than  name 
the  party  making  the  transfer  ;  fo(r  his  character  and  interest  hi 


*  5  East,  476. 


ON  BILLS  OF  BZCHANGC,   &C.  267 

e  traasactioD  sufficiently  appears  by  the  recital  of  the  instm. 
nt  itself.  But  where  that  does  not  shew  the  instrument  to 
negotiable,  perhaps,  such  words  as  aboTC  alluded  to,  if  used 
stating  the  indorsement,  would  be  sufficient,  in  an  action  at 
e  suit  of  an  indorsee  ;  but  otherwise,  the  declaration  would 
|be  bad,  for  not  shewing  the  instrument  contained  words  autho. 
jrizing  a  transfer.  The  instrument  might,  at  the  same  time,  be 
ilruly  stated,  as  far  as  the  statement  of  it  went.  Ifthe  instru- 
ment be  payable  to  a  certain  person  or  bearer,  which  is  usually 
the  case  with  banker's  checks,  the  statement  of  the  transfer  is 
thus  introduced,  ^^  and  the  said  A.  B.  to  whom  or  to  the  bearer 
of  which  said  check  or  note,  &c."  (as  the  case  may  be).  But 
these  latter  words  seem,  in  general,  to  be  useless  and  inoperative. 

A  transfer,  by  indorsement  or  otherwise,  if  made  by  an  agent   j.      , 
properly  authorized,  is  the  same  as  a  ^transfer  by  the  party   by  ag^nt, 
himself  •>;  and  therefore  it  may  be  stated,  either  according  to  the   ^^  "^*^ 
fact  of  the  transaction,  or  the  legal  effect  pf  it,  that  is,  the  plain.    r*34Sl 
tilT  may  either  allege  it  to  have  been  made  by  the  agent  for  his 
principal,  or  by  the  party  himself;  the  statement  of  the  trans* 
fer  of  a  bill,  check  or  note,  in  this  respect,  being  the  same  as 
that  of  the  drawing^  &c.  of  either  of  those  instruments  ^, 

The  plaintiff  may  declare  on  a  promissory  note,  stating  that  g  ^uA, 
it  was  payable  to  J.  S.  or  order,  and  that  J.  S.  died  on  such  a  nistmtor, 
day  intestate,  upon  whose  death  administration  of  his  effects   ^^' 
was  granted  to  J.  N.  who  indorsed  the  note  to  the  plaintiff; 
nor  can  it  be  assigned  for  cause  of  demurrer  to  such  a  declara- 
tion, that  it  does  not  contain  a  profert  of  the  letters  of  admi. 
uistration,  or  state  by  whom  they  were  granted ;  for  as  the 
letters  cannot  be  supposed  to  be  in  the  custody  or  power  of  the 
indorsee,  he  ought  not  to  be  obliged  to  produce  them.     And, 
for  the  same  reason,  he  need  not  shew  by  whom  they  were 
granted ;  though,  at  the  trial,  the  plaintiff  may  be  obliged  to 
produce  the  letters,  and  shew  they  were  properly  granted  ^. 
Of  course,  in  stating  the  plaintiff's  title  as  indorsee  of  an  exe. 
cutor,  he  need  not  make  a  profert  of  the  letters  testamentary. 

In  stating  the  transfer  of  a  bill,  &c.  it  is  usually  alleged  to 
haye  been  made  after  the  making  of  the  instrument,  and  before 

fc  Anon.  12  Mod.  564  «  Antt  311-  *  Stone  ».  lUwUnson, 

Wifles,  559. 


Time  of 


DCCLAftJlTIAir  IN  ITHCIAi;.  AWUIfSIT 


transfer, 
in  gene- 
ral. 
[•343] 


Diiy,  and 
date  of 
indorse* 


That  it 
was  in 
writing. 


[♦344] 
Detiveiy. 


thiB  jpmj^ibat  of  the  money  thereui  specified.  Sone  #mm  att, 
^^  and  td90  before  the  time  ai^oiated  for  tlie  peyment  of  d» 
nomey."  Bat  the  *whole  of  this  statement  seems  wmeoasun ; 
tad  where  the  transfer  is  io  fact  made  aUfcer  payment  of  nay  psit 
of  the  money,  or  after  the  bill,  &c.  is  dae,  as  It  mmy  be,  sad 
aometimes  m,  aoch  statement  woold  be  not  merely  uandviaable*, 
but  Tery  iaiproper,  and  might  possibly  be  deemed  a  gnmnd  sf 
nonsuit ;  as  we  hare  seen,  that  if  an  acceptance  be  staled  to  haw 
been  made  before  the  bill  became  doe,  to  pay  according  to  the 
tenor  of  the  bill,  and  the  acceptance  appears  in  er&dcnoe  «ot  Is 
have  been  made  till  after  the  day  of  payment,  it  la  dkMfthtCsl 
whether  the  plaintiff  can  recover  ^.  (1) 

It  is  said  tl^&t  if  there  be  a  date  to  the  indoraemeRt,  tlio  prt. 
else  day  when  it  appears  to  have  been  made  shoald  be  Mated  in 
the  declarvtioo,  bnt  in  no  other  case  is  it  material  a.  The  1st. 
tar  part  of  this  proposition  is  certainly  tme ;  and  If  an  iodorae- 
ment  were  to  be  alleged  to  bear  date  on  a  particular  dmjy  and 
the  date  should  be  mistaken,  in  an  action  by  an  bulorsee,  the 
variance  would  be  fatal ;  but  it  might  be  otherwise.  If  the  daj 
were  not  mentioned  as  part  of  the  description  of  the  iiistni. 
ment.  However,  if  the  indorsement  be  dated,  it  Is  pr^ier  to 
Insert  the  d4$^  of  the  date,  though  not  to  state  At  iadoyaciiwt 
as  beurimg  Mich  a  diMe  K 

it  is  equally  nnnecessary  to  state  that  a  1^1  or  note,  A^c  was 
indorsed  in  writing,  as  that  it  was  drawn  or  accepUd  In  writ- 
ing ;  consequently  it  is  nnnecessajpy  and  improper,  for  reasons 
already  mentioned,  to  state  the  party  to  have  indorsed  tlie  ia. 
strum^nt,  ^'  his  own  proper  hand  being  thereunto  subscribed,^ 
or  to  use  any  other  words  to  that,  or  the  like  effect  K 

'^\t  is  also  said  to  be  unnecessary,  to  state  an  express  deli- 
very  of  the  bill,  &c,  in  stating  the  indorsement  of  iti,  Thi^ 
opinion  seems  to  be  founded  on  the  case  of  Chnrchiil  and  Gard. 


e  See  Chit.  326»  7.  ^Ante  33/'.  s  Chit  227. 

i  5  Esp.  180.  Antt  318.  320.  i  Chit.  327. 


^  Ante  313. 


(1)  In  an  action  by  the  indorsee  of  a  bill  of  exchange  agonal  the  drawer.^ 
if  the  declaration  state  tlie  indorsement  to  have  been  made  A^«rr  the  hfll 
became  due,  and  it  appears  in  evidence  to  have  been  made  after  tb^  fa3l 
was  due,  this  is  not  a  material  variance.  Young  v.  Wtight»  1  C«mp.  K.  P. 
Bep.  139. 


Off  atLU  Off  £XCHi:9QC,  &€.  M9 

per,  befom|iiotedk,  wiieiie  fke  deciflion  ^as,  tiiat  "the  ftllega. 

tion  tbat  the  drawer  made  a  bill,  included  the  dellverj  of  it  to 

the  paj^ee  ;  and  probably  it  would  therefore  be  decided  that  an 

aTerment  that  the  payee  made  the  indorsement,  would  include 

a  dellveiy  to  the  indorsee,  howecrer  a  general  allegation  thiU  he 

indoreed  tiie  inttninient  woald  do  so  K     But  nnfil  this  point  is 

expressly  determined,  it  is  advisable  to  state  a  delivery  to  the 

indorsee,  or  at  all  events,  to  declare,  tbat  the  party  made  the 

fadorsetneot,  if  a  delivery  be  not  expressly  stated;  for  an  alle. 

^ration  tbat  the  psrty  indar$ed  it  might,  possibly,  be  considered 

as  expressive  of  the  mere  act  of  writing  the  indorsement,  as,  an 

allegation  that  the  party  drew  a  bill  or  note,  might  be  taken  to 

include  nothing  more  than  the  mere  act  of  drawing  and  sigidng 

the  instrnment. 

If  the  plaiotlfT  declare  that  the  payee  of  a  bill  indorsed  it) 
payable  to  tke  plaintiff,  for  part  only  of  the  money  for  which  it  m^nt  for 
was  drawn,  without  acknowledging  the  receipt  of  the  rest  of  the-  I^  <^ 
money ftbedeclaratton wil  1  be  bsd ;  as,  where  theplaioti ff declar.  Qgy. 
ed  that  die  defondant  drew  a  bill  for  j^46. 19$.  payable  to  J.  9. 
or  order,  and  that  J.  S.  indorsed  j^43.  4s.  of  it  payable  to  the 
plunttff ;  to  which  the  defendant  pleaded  an  insniBcient  plea  ; 
on  demurrer  to  such  plea,  the  court  were  unanimously  of 
opinieny  that  the  defendant  was  entitled  to  judgment,  -on  ao. 
coant  of  the  in&afiicie»cy  of  the  declaration :  for  a  man  cannot 
apportion  a  personal  ^contract  to  make  the  party  liable  to  two    r*346] 
actions,  where  he  is  origioally  liable  but  to  one.     However,  it 
seems  that  if  the  plaintiff  had  acknowledged  the  receipt  of  the 
balance  of  jB$^  \5s.  the  declarati<m  would  have  been  goodn. 
Hence  it  appears,  that  if  the  plaintiff  claims  under  an  indorse, 
ment  for  part  of  the  money  only,  for  which  the  instrument  was 
originally  drawn,  he  ought  in  his  declaration  to  shew  that  the 
rest  ^as  paid.   But  it  might  perhaps  admit  of  a  question,  whe. 
ther  a  declaration  upon  an  indorsement  for  the  whole  sum  would 
not  be  sufficient,  If  not  restrained  by  allying  that  it  was  made 
before  payment  of  any  part  of  the  money,  leaving  the  defendant 
to  plead,  or  give  in  evidence  under  the  general  issue,  the  pay« 
ment  of  part^  in  bar  of  so  much  of  the  plaintiff's  claim.  , 

k  JUite  317»  I&   .        ^  Id.  mHawkins  v.  Cardy,  1  Ld.  Iia>-m.  260. 

Mk.  tt  Cutfa.  416. 12  Mod.  313.  S.  C. 
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Indorse- 
ment of 
hill  paya- 
ble to 
plaintiff^ 
without 
•aying,by 
defen- 


1*346] 


How  dif- 

lerent  in- 
dorse- 
ments, 
stated. 


Where  one  of  the  exceptions  taken  on  demurrer  was,  that  the 
declaration  stated  that  the  payee  indorsed  the  bill  to  be  paid  to 
the  plaintiff,  instead  of  that  he  indorsed  it  that  the  defenimU 
should  pay  to  the  plaintiff,  (the  action  not  h^ing  against  tiie  ia. 
dorser)  the  objection,  was  over.ruied.  The  demurrer  was  ge. 
neral".  But  it  seems  that  such  an  objection  would  not  hoU 
even  upon  a  special  demurrer ;  for  where  the  indorsement  is 
general,  it  has  the  effect  of  making  the  bill  payable  to  the  id. 
dorsee,  by  all  the  parties  to  it,  liable  to  pay  the  raoncT.  In 
such  case  therefore,  it  is  rather  more  proper  to  state  the  in. 
dorsement  generally,  as  is  usual,  than  to  say,  that  the  effect  of 
it  was  to  make  the  money  payable  by  the  defendant,  he  beinf 
only  one  of  several  parties  made  liable  to  pay  it  by  the  indorse- 
ment ;  and  that  form  is  not  usual.  However,  there  can  be  do 
^objection  to  it,  in  any  case,  if  adopted,  as  that  is  the  legal  ef- 
feet  of  the  indorsement,  and  sufficient  to  maintain  the  action, 
though  it  is  not  the  whole  legal  effect  of  the  indorsement ;  and 
in  the  case  of  an  indorsement  making  the  defendant  only  liable^ 
there  can  be  no  possible  objection  to  using  either  form.  Tbe 
general  form  aboTe  noticed  was,  in  the  case  cited,  argued  to  be 
nonsense ;  but  it  is  difficult  to  discover  any  deficiency  of  sense 
or  meaning  in  it,  and  it  is  the  form  commonly  adopted  in  the 
best  precedents  of  the  present  day,  or,  what  is  precisely  the 
same  in  meaning,  namely,  that  the  party  indorsed  the  instru. 
ment,  and  thereby  ordered  the  money  mentioned  in  itlo  be  paid 
to  the  indorsee.  Certainly,  no  expression  is  more  comnioD 
than  that  a  bill  or  note  was  made^  or  drawn^  payable  in  the 
payee ;  and  it  seems  equally  grammatical,  and  sensible,  to  say 
that  a  bill  or  note  was  indorsed^  payable  or  to  be  paid  to  tlie 
indorsee. 

A  full  and  blank  indorsement  are  stated  in  the  same  mauDer, 
the  legal  effect  of  both  being  the  same.  But  a  special  indorse- 
ment must,  it  seems,  be  stated  according  to  the  fact,  and  cannot 
be  given  in  evidence  under  the  allegation  of  a  general  one,  any 
more  than  a  special  acceptance  can  be  proved  under  an  auc- 
tion of  a  general  one  ^ .  ( 1 ) 


n  Finkney  v.  Hall,  1  Ld.  Raym.  175. 


^  Ante^l^ 


(1)  If  the  indorsement  be  restrictive  as  to  the  right  of  recovery  of  the 
holder  against  the  indorscr,  it  need  not  be  stated    Therefore,  where  the 
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It  is  QSnal  where  more  than  one  indorsement  is  stated,  to  aU   gereral 
leg:e  ali  the  indorsements,  except  the  last,  to  hare  been  made  to   indorse- 
the  partj  or  order,  so  as  expressly  to  shew  that  it  was  intended 
the  instrume'it  should  be  capable  of  being  further  negotiated  by 
that  party.     But  *if  a  note  or  bill  appear  to  be  drawn  payable     [*347] 
t<»  order,  and  the  declaration  state  the  payee's  indorsement  of 
it  to  J,  S.  and  that  J.  S.  indorsed  it  to  the  plaintiff,  on  demur. 
rer  to  the  declaration,  it  cannot  be  objected  that  it  docs  not 
slate  the  first  indorsement  to  have  been  to  J.  S.  or  order  ;  for 
the  instrument  being  originally  assignable  it  will  always  remain 
so,  and  whoerer  has  the  whole  interest  in  it  may  assign  it  as  he 
pleases  P.     If  several  indorsements  be  stated  in  the  declaration, 
and  the  first  indorsement  appear  to  have  been  a  general  one,  au- 
thorizing a  further  transfer,  it  is  clearly  unnecessary,  in  stat- 
ing any  of  the  subsequent  indorsements,  to  shew  expressly  that 
they  authorized  the  further  negotiation  of  the  instrument 'i ;  as 
-the  law  presumes  that  to  be  the  fact*". 

Where  there  are  several  indorsements  on  a  bill,  but  the  ac-   jje^ji^^j^ 
tion  is  brought  by  the  first  indorser,  and  the  plaintift'  declares  tionby 
upon  the  custom,  it  is  said,  the  proper  way  is,  for  the  plaintiff  ^^^ 
to  get  the  last  indorsee  to  indorse  the  bill  to  him,  and  so  to  de- 
dare  as  indorsee*.  But  this  seems  directly  contrary  to  the  doc- 
trine laid  down  in  the  case  of  Bishop  and  Hay  ward  %  (quoted 
in  a  previous  page)  on  account  of  the  circuity  of  action  which 
it  would  introduce.  However,  although  it  appear  upon  the  de- 
claration that  there  were  several  indorsements,  and  the  action  be 
brought  by  the  first  indorser,  the  declaration  is  not  objection- 
able on  that  account ;  for  the  mention  of  the  indorsements,  iu 
such  case  is  unnecessary,  and  merely  surpl usage «». 

♦If  the  plaintiff  be  a  remote  indorsee,  it  is  usual  to  insert  one     [*348] 
count  in  the  declaration  stating  all  the  indorsements.     Where   ^^"j^, 
they  are  special  indorsements,  the  allegation  of  them  cannot  be   dorsee. 

P  More  V.  Manning,  Ck)m.  Uep.  311, 12.  Willes,  562.  S.  C.  «l  Cfiit. 

127.  u.  ace.  '  Bayl.  107.  •  Anon.  12  Mod.  345.  Holt  296.  S.  C. 

I  4  D.  &  E.  470.  «  Anon.  12  ^lod.  345. 


averment  was  **  that  the  defendants  assigned  tlic  said  note  to  the  olaintift' 
far  value  received/*  and  the  indoi-seroent  produced  was,  we  •*  assign  tliis  note 
to  L  C.  without  recourse^  it  was  held  no  v.iriance.  Wilson  v.  Codmaii's  exe- 
cutory 3  Crancb.  Rep.  193. 
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dispensed  with ;  and  where  tiiat  is  not  the  cue,  if  tbe  plaiiliff 
do  not  stRte  them  ail  m  one  count  of  his  declaratloB,  at  kut, 
he  must  forego  the  opportunity  of  pursuing  his  remedy  agiiirt 
the  persons  who  made  the  indorsements  which  he  omits  to  strip, 
as  he  must  strike  out  those  indorsements,  before  or  at  the  tmJ« 
in  order  that  the  instrument,  when  produced  in  eridence,  bit 
appear  consistent  with  the  statement  of  it  in  ttie  declaration ; 
though  this  need  not  be  done  until  it  is  found  to  be  necesoiy, 
at  the  trial. 

It  is  also  observable,  that  in  a  declaration  by  any  indorMe, 
it  is  always  absolutely  necessary  to  state  and  prove  flie  first 
indorsement  by  the  payee,  whether  the  action  be  brought  against 
him,  or  against  the  drawer,  or  acceptor,  as  such  indorsmeBt 
was  necessary  to  puttheinstrun^ent  into  circulation  ;  and  wherv 
the  action  is  brought  against  any  of  the  subsequent  indorseei. 
It  is  essentially  necessary  to  state  and  prove  the  defendant's  ii. 
dorsement  likewise,  by  which  alone  he  became  liable  npon  the 
instrument*^. 

But  where  the  first  of  several  indorsements  is  in  liludL,  the 
legal  effect  of  it  is,  in  general,  the  same  as  if  the  inali'uieBt 
were  payable  to  bearer ;  as  it  becomes  afterwards  transferable 
by  delivery,  and  possession  proves  property  in  botli  cases **. 
Therefore  the  plaintiff  may  declare  as  immediate  indorsee  of 
the  payee,  as  on  a  direct  ^indorsement  to  himself.  And  where 
there  are  several  indorsements,  the  first  of  which  is  in  blank,  it 
is  prudent  to  add  a  second  count  to  that  effect,  lest  the  plain, 
tiff  at  the  trial  should  have  a  difficulty  in  proving  any  of  the 
subsequent  indorsements ;  which  is  frequently  the  case,  it  some. 
times  not  being  in  the  power  of  the  holder  of  a  bill  or  note  t0 
find  out  tbe  several  indorsers  of  it,  much  less  to  prodnce  eri. 
dence  of  their  indorsements.  Nor  is  a  remote  indorsee  confia. 
ed  to  declare  either  according  to  the  fact,  or  as  on  an  immediate 
indorsement  from  the  payee ;  for  if  he  can  readily  prove  sotie 
oi  the  other  indorsements,  though  he  be  unable  to  prove  all  of 
them,  he  may,  it  seems,  state  what  indorsements  he  pleases, 
and  omit  the  others.  He  is  not  even  bound,  in  declaring  as  in. 
dorsee  against  a  preceding  indorser,  not  the  payee,  to  state  all 
the  indorsements  down  to  the  defendant,  it  being  only  necessa. 
ry,  in  such  case,  to  state  the  indorsement  by  the  payee  to  the 


▼  Chaters  v.  Bell;  4  Esp.  210.  adinitted  arguendo. 


^Doag:633. 
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lefendant,  and  by  the  defendant  to,  the  plaintiff.  Therefore, 
There  the  plaintiff  declared  as  indorsee  of  a  bill  of  exchange 
I  gainst  a  prey  ions  indorser,  and  in  his  declaration  stated  the 
31 11  to  be  drawn  payable  to  J.  S.  or  order,  and  by  him  indors- 
?d  to  the  defendant,  and  by  the  latter  to  the  plaintiff;  and  it 
^as  objected  that  there  were  seTeral  intermediate  indorsements 
ietween  those  made  by  J.  S.  and  the  defendant,  which  indorse- 
ments were  not  stated  in  the  declaration  ;  Lord  Ellenborough 
:>yer. ruled  the  objection,  saying,  that  he  thought  the  plaintiff 
might  declare  as  he  had  done.  This  point  was  reversed,  amongst 
r>ther8,  for  the  opinion  of  the  court,  but  when  the  case  came  on 
<o  be  argued,  it  was  abandoned  >. 

*In  declaring  on  a  banker's  check  at  the  suit  of  an  assignee,     [*350] 
it  is  safficient  to  state  that  it  was  transferred,  assigned  and  de.   ^fP  ^^ 
livered,  by  the  party  entitled  to  make  the  transfer,  to  the  plain.  transSr 

tiff,  who  thereby  became  and  was,  and  continues  to  be,  the  pf  <:heck, 
'  ''  '  '  ,       m  gene- 

bearer  of  the  instrument,  and  entitled  to  the  money  for  which   rai. 

it  was  drawn.  Perhaps  it  would  be  sufficient,  to  state  that  the 
instroment  was  transferred  or  assigned  to  the  plaintiff,  without 
stating  expressly  that  it  was  delivered  ^ ;  or  to  state  merely  that 
the  party  became,  and  continues  to  be  the  bearer  of  the  instru. 
ment.  (1) 

Where  an  instrument  is  payable  to  bearer,  and  transferable  "^^niere  it 
by  delivery  in  the  first  instance,  and  it  is  not  indorsed ;  accord,   has  pass- 
ing  to  the  doctrine  above  laid  down  with  respect  to  declarations  through 
on  bills  of  exchange,  it  seems  unnecessary,  in  any  case,  to  state  several 
any  more  than  one  assignment  or  delivery  of  it  to  the  plaintiff, 
notwithstanding  the  instrument  may  have  passed  through  seve. 
ral  hands  ;  though  where  the  facts  attending  the  assignments  are 
few,  and  distinctly  known,  and  capable  of  proof,  it  may  per. 
liaps,  in  some  cases,  be  advisable  to  state  them  all  in  one  count 
of  the  declaration,  to  guide  the  evidence,  adding  a  second  gene, 
ral  count,  lest  the  evidence  should  not  come  up  to -the  plaintiff's 
expectation.  , 

^  Cbaters  «.  BeU,  4  £sp.  210.  And  see  BayL  lOT.  y  Ante  344. 


(1)  If  the  declaration  on  a  bank  bill  allege  the  promise  to  be  made  to 
A.  B.  or  beater,  and  that  the  plaintiff  holds  the  bUl  for  a  valuable  conside- 
ration, it  is  sufficient    Gilberts  v.  the  Nantucket  bank,  5  Mass.  Rep.  97. 
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Aver- 
ment of 
no  order. 


[•351] 


[*352] 


If  a  bill  or  note  be  payable  to  the  order  of  4iie  piainfifl!,  his 
not  necessary  to  allege  that  any  order  was  made;  for  it  is,  is 
point  of  law,  payable  to  himself «.  The  reason  of  this  seeas 
to  be,  that  it  would  bean  absurdity  to  require  that  a  man  shoclii 
make  a  formal  border  in  favour  of  himself,  where  his  cUimiBf 
the  money,  and  bringing  an  action  of  it,  sufficiently  shevs  \f 
is  desirous  of  having  it  paid  to  him.  And  although  it  is  aid  Is 
Buller^s  Nisi  PriiiSj  that  a  bill  payable  to  a  man's  order  l> 
payable  to  himself,  and  he  may  bring  an  action,  averring  b? 
made  no  order  »  (which  seems  as  if  such  averment  were  necessL 
ry,  or  at  iill  events  proper)  and  an  averment  of  that  nature  i< 
sometimes  made  *>,  yet  it  is  observed  in  Mr.  Justice  Baylc}'- 
treatise  to  be  unnecessary  :  and  in  a  modem  case,  where  tb^ 
plaintiff  declared  on  a  bill  payable  to  his  own  order,  aibi  o&€ 
of  the  special  causes  of  demurrer  assigned  was,  that  it  did  not 
appear  that  the  plaintiff  had  not  made  any  order  for  the  pav. 
ment  of  the  bill  to  any  other  person,  or  that  he  ever  made  ap) 
order  for  the  payment  of  it  to  himself;  Liord  Ellenboroucl, 
C.  J.  said,  that  a  bill  payable  to  a  man's  order  was  payable  to 
himself^,  if  he  did  not  order  it  to  be  paid  to  any  other  ;  and  ns 
such  order  appearing,  it  must  be  presumed  that  none  vras 
raade^.  According  to  this  reasoning',  it  is  not  merely  uncefe*. 
sary,  but  improper,  to  state  any  order  to^be  made  by  the  plain- 
tiff to  himself ;  and  it  is  at  least  surplusage,  to  state  that  he 
made  no  order  to  any  other  person.  The  better  way  therefore 
of  declaring  upon  a  bill  or  note  payable  to  the  plaintiiTs  order, 
is,  to  state,  according  to  its  legal  operation,  that  it  was  made 
payable  to  the  plaintiff  himself ;  and  then  no  question  can  arise 
as  to  either  of  the  above  averments,  which  would  in  such  ca«e 
be  impertinent «,  Where  an  order  has  been  made,  and  the  bill 
is  afterwards  returned  to  the  plaintiff,  it  *would  be  impropfr 
to  aver  that  no  order  had  been  made,  contrary  to  the  fact  j 
though  he  i»,  in  such  case,  remitted  to  his  first  right. 


Aver 


-r^vcr-  With  respect  to  averments  of  presentment  of  a  bill  or  notf, 

for  acceptance  or  payment,  and  the  protest  and  return  of  either 


»  Frederick  v.  Cotton,  2  Sho.  8. 
c  12  Mod.  125.  I  Wils.  190.  S.  P. 


«  Rull.  N.  P.  273,        «» 1  \*^ils.  185. 
*J  Smith  Vf  M*Cluif ,  5  East,  476, 
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of  them  for  noB-acceptance  or  non.payineDt,  it  will  be  proper   pi^g^f 
(o  state,  irst,  where  any  arerment  of  presentment  for  accep.   ment,  &c. 
tancc  or  payment  is  necessary  ;  secondly,  how  the  presentment   gidcied. ' 
roust  be  stated^  and  the  form  of  stating  the  time  and  place  when 
and  where  it  was  made,  where  any  is  necessary  to  be  stated  ; 
thirdly,  what  is  a  sufficient  allegation  of  a  presentment,  or  ex. 
cuse  for  not  hariog  actnally  made  one ;  fourthly,  where  it  is  ne- 
cessary or  proper  to  allege  notice  of  indorsements,  or  of  non. 
acceptance  or  non-payment,  or  an  excuse  for  want  thereof ; 
where  a  protest  should  be  alleged,  and  the  form  of  alleging  it^ 
and  notice  thereof;  and  lastly,  where  it  is  necessary  to  state 
the  return  of  the  bill  to  the  plaintiff. 

In  an  action  against  the  drawer  of  a  bill,  or  the  indorser  of  .^^ 
a  bill  or  note,  it  is  essential  to  shew,  either  that  the  bill  or   nccessiry 

note  VBS  presented  and  that  the  drawee,  or  maker,  refused  to  ^  ^^^ 
*^  '  ^  present* 

accept,  or  pay,  or  could  not  be  found,  or  that  Ihe  defendant,  ment,  cr 
had  he  paid  the  bill,  would  hare  had  no  remedy  against  one  or  ^^f^^^ 
the  other  of  them  ^.  So,  in  an  action  against  the  acceptor,  *at  in  gene* 
thesuitof  the  drawer  of  a  bill,  returned  to  him  for  non.ac.  r^A-«n 
ccptance  or  non-payment,  an  averment  of  presentment  and  re- 
fusal is  necessary.  Where  the  plaintiff  declared,  that  he  made 
his  bill  directed  to  the  defendant,  payable  to  the  order  of  J. 
S.  which  bill  the  defendant  accepted,  but  did  not  pay,  where. 
npon  it  was  protested  for  non-payment  by  J.  S.  he  having 
made  no  order  ;  whereby  the  plaintiff  became  liable  to  J.  S. 
and  being  so  liable,  he  paid  him  the  bill  with  interest,  &c. 
^^  hereof  the  defendant  had  notice  ;  by  means  whereof,  and  ac- 
cording to  the  custom,  he  became  liable  to  repay  the  same  to 
the  plaiatifT,  and  in  consideration  thereof,  promised  to  pay 
h>ni  on  request :  Lee,  C.  J.  held  this  count  to  be  laid  upon  the 
defendant's  express  promise,  and  that  the  circumstances  men. 
tioned  in  the  count  were  a  good  consideration  to  raise  the  pro. 
tnise.  And  the  whole  court  were  of  opinion  for  the  plaintiff, 
saying,  that  the  acceptor  of  the  bill  had  made  himself  liable  to 
the  drawer,  as  well  as  to  the  payee  apd  every  indorsee  to  whom 
the  payee  should  transfer  it.  This  judgment  was  affirmed,  up- 
on a  writ  of  error,  in  the  house  of  lords  i.  From  the  abore 
(Expression  of  Lee,  C.  J.  it  might  be  supposed  that  an  actual 
promise  was  necessary  to  entitle  tlie  plaintiff ;  but  wif hout 

'Bayl.  108.  r  Simmonds  v.  Parmenter,  1  Wils.  IftS. 
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doubt  (as  he  seems  to  hare  meant  to  express  himself)  Uie  lav 
raises  a  promise,  on  the  liability  arising  out  of  the  bill  wmA  tk 
eastern  K  The  above  decision  proves  that,  where  the  diaver 
of  a  bill  of  exchange  is  obliged  to  take  it  np  after  havtog  nt^ 
tiated  it,  he  most  declare  on  the  custom  of  merchants  against 
I  ^3541  ^^^  acceptor,  as  the  parties  might  have  *done  to  whom  the  ip- 
strnment  had  been  negotiated ;  the  reason  of  which  seems  tobf. 
that  when  he  takes  up  the  bill,  he  is  referred  to  his  origim! 
contract.  And  it  appears  that  the  drawer  is,  in  such  case,  cos. 
fined  to  declare  on  the  bill,  against  the  acceptor  ;  for  there 
cannot  be  any  reason  to  raise  an  assumpsU  for  nkoaey  paid  bj 
the  drawer  for  the  acceptor,  when  the  contract  arising  oat  of 
the  bill  and  the  custom  are  fully  sufficient  to  enabler  him  to  re- 
cover, what  he  may  be  obliged  to  pay  by  the  acceptor's  refo. 
saH.  The  necessity  or  propriety  of  declaring  speciallj,  /or 
any  expenses  ^hicfa  may  have  been  incurred  on  the  retom  of  a 
bill  to  the  drawer,  payee,  or  indorser,  has  already  been  sn^ 
ciently  considered). 

But  in  an  action  against  the  maker  of  a  note,  or  the  acceptor 
on  note  ^^^  ^^^h  unless  the  acceptance  be  to  pay  at  a  particular  house, 
&c.  paya-  a  presentment  for  payment  is  never  stated  K     And  where  aa 

Die    &t 

bankers,  taction  was  brought  against  the  acceptor  of  a  bill,  upon  an  ac- 
ceptance  to  pay  at  his  banker's,  and  the  plaintiff  conld  not 
prove  a  presentment  at  the  bankers,  notwithstanding  which  the 
jury  found  for  him,  the  court  held  such  proof  unnecessary^  and 
refused  to  grant  a  new  trial  \  It  has  indeed  been  said,  that  ai. 
though  if  a  note  be  payable  at  a  particular  place,  it  is  not  ne. 
cessary,  though  usual,  to  state  that  fact  in  the  declaration  :  yet 
in  an  action  against  the  indorser,  in  which  case  a  presentmoit  is 
necessary,  it  seems  proper  to  aver  a  presentment  at  the  particc 

r*355l  l^r place"*.  However,  it  is  conceived,  that  *as  the  only  rea. 
son  for  its  not  being  necessary  to  state  the  place  where  the  note 
is  payable  is,  that  it  is  no  part  of  the  contract "  ;  where  that  is 
the  fact,  no  presentment  at  that  particular  place  being  necessa- 
ry by  the  contract,  it  cannot  be  necessary  to  aver  such  a  pre. 
sentment  in  the  declaration  ;  although  where  it  is  part  of  the 
contract,  that  it  shall  be  payable  at  a  particular  place,  it  may 

^  Pott  354.  •  Per  La\vrence»  J.  7  D.  &  E.  572.  j  Ante, 

k  Bayl.  lOa  *  Smith  «.  X>e  k  Foiitainc,  Id.  tS,  a.  »  Chir. 

,>23.  h.  ace.  n  Ante. 
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■ 

l>e  necessary  so  to  describe  the  contract,  and  aver  a  present. 
ment  according  to  it  at  that  place.  (1) 

In  declaring  against  the  acceptor  of  a  bill,  or  maker  of  a   payable 
note  payable  on  demand,  it  is  said,  a  presentment  need  not  be  ^"  ^ 
stated  \     The  case  in  support  of  this  proposition  was  an  action 
of  debt  npon  a  note,  whereby  the  maker  acknowledged  him. 
self  indebted  to  such  a  one  so  much,  which  he  thereby  promis- 
ed to  pay  on  demand  ;  and  it  was  moved  in  arrest  of  judgment, 
that  although  in  declaring  npon  a  note  acknowleging  a  debt,  it 
was  not  necessary  to  allege  a  demand,  yet  where  it  was  part  of 
the  agreemeift,  such  allegation  was  necessary.     But  the  court 
was  of  another  opinion  ;  because,  they  said,  the  money  claimed 
appeared  to  be  a  debt  in  prwsenti^  and  the  promise  to  pay  on 
demand  imported  that  the  party  was  ready  to  pay  at  any  time  : 
besides,  they  seemed  to  think  that  suppo^ng  a  demand  neces- 
sary, the  bringing  of  the  action  in  itself  was  a  sufficient  de- 
\nand  p.     Certainly,  if  the  objection  were  tenable  at  all,  it  be.    ' 
ing  of  a  substantial  nature,  it  must  *have  prevailed  on  a  motion     I]*3563 
In  arrest  of  judgment,  or  on  a  writ  of  error,  as  well  as  upon  a 
demurrer,  general  or  special.     But  perhaps  there  may  be  a  dis- 
tinction, between  an  action  against  the  acceptor  of  a  bill  and 
the  maker  of  a  note,  in  this  respect,  as  the  acceptor  Is  not  the 
original  debtor ;  and  there  may  also  be  a  distinction  in  the  case 
of  a  note,  where  it  appears  to  be  given  for  an  antecedent  debt, 
or  not,  and  where  debt,  or  indebitatus  assumpsit^  would,  or 
would  not  lie  on  the  bill  or  note  4. 

A  presentment  for  acceptance  may  be,  and  usually  is,  stated   At^iiat 
to  have  been  made  on  the  same  day  on  which  the  bill  is  alleged  ^"*f'  P*** 
to  have  been  drawn.     But  a  presentment  for  payment  must  be   must  be 
averred  to  have  been  at  the  time  when  the  bill  became  due.   *^fi^- 

o  Bayl:  110.  P  Rumbail  v.  Ball,  10  Mod.  p.  38.  which  comes  afler 

p.  39«  in  the  ocUvo  edition.  q  See  2  B.  &  P.  78. 


(1)  If  a  bin  be  accepted  payable  at  a  banker's,  in  an  action  against  the  ac» 
ceptor,  this  addition  to  the  acceptance  does  not  require  to  be  stated  in  the 
declaration  ;  being  no  part  of  the  contract,  but  a  mere  memorandum  where 
payment  may  be  demanded.    Lyon  v.  Sundius  1.  Camp.  N.  P.  Rep.  423. 

So  in  a  note  payable  at  a  particular  place,  there  is  no  necessity  in  an  action 
against  the  maker  for  proof  that  it  was  there  presented  for  paxment. 
Wild.  ».  Rennard.  I  Camp.  N.  P.  Rep.  425.  n. 
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W*here  the  plain tilf,  in  an  action  agaliuft  the  indorser  cf  a  bi!U 

declacod,  that  the  drawee,  on  the  same  day  and  year  aforesaid. 

(referring  to  the  date  of  the  bill,  which  was  pay^le  threr 

months  afterdate)  accepted  it,  and.  promised  to  pay  themoop}. 

according  to  its  tenor  and  efiect ;  bat  that  although  afterward*, 

to  wit  the  same  datf  and  year  aforesaid,  he  was  reqnested  % 

pay  the  money,  according  to  the  tenor  and  effect  of  the  bill,  and 

his  acceptance,  he  refused  so  to  do  ;  and  that  the  defendant  be. 

ing  liable y  on  that  day,  promised  to  pay  the  bill  :  after  rerdict, 

a  writ  of  error  was  bi^ought  ;  and  it  was  holden  that  the  decli. 

ration  was  bad,  for  not  alleging  a  presentment  to  the  acceptor 

when  the  bill  became  due ;  for  ou  the  above  declaration,  it  m« 

not  necessary  for  the  plaintiff  to  prove  such  presentment,  aod 

therefore,  even  if  proof  of  it  were  presumed,  that  wonld  not 

1*357]    ^make  the  declaratitjn  good  ;  nor  would  the  promise  aik^ed 

cure  the  defective  statement  of  the  presentment,  as  such  pro. 

roiso  was  merely  in  inference  of  law,  not  warranted  by  sacfa 

statement  **. 

^  .  Notwithstaudius  the  above  determination  indeed,  it  has  been 

>Vherc  ,  ...  ,    ,  - 

day  not      observed,  that  where  it  is  averred  that  a  presentment  for  pay. 

materia .  meat  was  made  when  the  note  became  payable,  and  then  a  par. 
ticular  day  is  stated  under  a  videlicet,  exactness  as  to  the  day  is 
not  material*  ;  that  is,  after  verdict  or  judgment :  for  if  a  re. 
pugnant  day  were  stated,  that  would,  it  seems,  be  cause  of  spc- 
cial  demurrer. 
What  ^^  appears  that  the  day  on  which  a  presentment  for  payment 

day  should  regularly  be  alleged,  whether  the  action  be  on  a  bill  of 

should  be  exchange,  foreign  or  inland,  or  on  a  promissory  note  %  should 
be  the  third  day  of  grace,  unless  it  happen  on  a  Sunday,  Good. 
Friday,  or  Christmas-day  ;  in  which  case  the  day  mentioned  in 
the  declaration  should  be  that  next  precediog,  on  which  the  ifi. 
strament  is,  in  point  of  law,  due». 
-,.  J.  Where  the  presentment  is  a  material  and  necessary  avermciit, 
pi-c-  it  should  not  only  be  allied  at  a  proper  time,  but  a  place 

seiumcnt.   s]i^,ujd  be  shewn  where  it  was  made.      In  general,  it  is  suifi- 
cient  to  state  it  to  have  been  made  at  the  place  where  the  veuue 
is  laid  ;  but  where  it  is  necessary  to  have  been  made  at  any 
])articular  time  or  place,  it  should  be  averred  to  have  been 
r#oro-|     made  ♦accordingly.     In  these  cases,  it  seems  neither  necessan, 

r  nusUton  X,  Abpinall,  Douf .  679.  «  Bayl.  110.  Brovn  t, 

llariadcn,  4  V.  8c  F.  14C.  «  Chi<.  530.  b. 
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nor  proper,  though  it  is  frequent  in  practice,  to  state  that  the 
presentment  was  made  at  that  place,  toirit,  at  the  venue, ^which 
IS  &  repugnant  and  absurd  form ;  'though  perhaps  it  would  not 
vitiate  the  declaration,  but  m^;ht  be  rejected  as  surplusage. 
Ilowerer,  if  it  be  desirable  to.  introduce  the  renue,  as  well  as 
the  mention  of  the  particular  place  where  the  fact  is  aileg. 
ed  to  have  happened,  the  better  way  is  to  avoid  the  above 
incongruity,  which  may  in  general  be  done  by  laying  the  venue 
under  a  videlicet,  at  the  end  of  the  allegation,  or  even  further 
on  in  the  count.  This  will  answer  every  purpose,  and  refer  to 
such  of  the  allegations  as  may  be  required,  without  any  appa- 
rent  absurdity  or  incongruity. 

In  declaring  on  a  bill  of  exchange  against  the  drawer,  or 
either  of  the  indorsers,  the  plainti if  should  allege  that  the  bill   ment 
was  presented  for  payment,  or  acceptance,  according  to  the  ?!|?^ 
fact  ;  for  a  presentment  for  acceptance,  before  the  bill  became  truly. 
due,  cannot  be  given  in  evidence  to  prove  an  allegation  of  the 
presentment  of  it  for  payment,  which  could  not  regularly  be 
demanded  till  the  bill  was  due.    If  the  bill  was  only  presented 
for  payment,  at  the  time  when  it  became  due,  perhaps  proof  of 
such  presentment  would  not  support  an  allegation  that  the  bill 
was   presented  for  acceptance,  if  the  presentment  for  accept 
tance  be  alleged  on  the  same  day  when  the  bill  was  drawn. 

it  has  been  adjudged  on  demurrer,  not  to  be  sufficient,  in  a   omissioa 
declaration  against  the  drawer  of  a  bill,  to  say,  that  the  party   to  accept, 
to  whom  it  was  directed  did  not  *accept  it,  without  stating  that   sufficient 
it  was  shewn  or  tendered  to  him  ;  for  else  it  would  be  in  the     [*359j 
plaintiff's  power  to   charge  the  drawer,  when   perhaps  the 
drawee  was  ready  to  pay  the  bill,  if  it  had  been  presented  to 

him*^. 

It  is  said,  in  a  note  on  the  above  case,  that  if  the  bill  be  pay-   j^^^ 
able  after  sight,  the  declaration  must  state  a  request  on,  and  a  state  re- 
refusal  by  the  drawee  to  accept,  or  pay,  or  both  ^.    The  usual  refusal? 
form  of  stating  a  presentment  is,  that  the  bill  was  shewn  to  the 
drawee,  for  acceptance  or  payment,  and  that  he  was  requested 
to  accept  or  pay  (as  the  case  may  be,)  but  that  he  refused  so 
to  do :  and  where  the  bill  is  payable  at  or  after  sight,  it  seems 
proper  to  state,  in  terms,  or  in  legal  effect,  that  the  drawee  had 

^  Mercer  u  Southwell,  2  Sho.  180.  w  Id-  *td,  qu. 
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tight  of  the  billy  where  the  fact  will  besr  o«t  the  ailc^ptura. 

Bttt  it/^nnot  he  in  strictoeas  necesflary.  (1) 

It  appears  to  have  been  properly  decided  at  NinPriuty  that 

drawee,      ^°  *^  allegation  that  a  bill  or  note  was  presented,  and  aooep. 

&c  couid   tance  or  payment  refused,  the  plaintiff  cannot  gire  in  eridence 

£,^0^        that  the  drawee  or  maker  coald  not  be  found* ;  for  the  mlk. 

gations  are  substantially  different.  (9) 

X  Leeson  «.  Figott,  Bayl.  109, 110. 


(1)  It  is  not  only  incumbent  on  the  ]daintiff  to  state  a  demand  and  tk- 
tice,  but  it  raustl^c  a  dw  demand  and  notice.  For  where  a  declaratioQ  op 
a  bill,' dated  16  Dectmber^  1800,  payable  four  nionths  after  date,  sUtcc 
**  that  the  time  limited  for  the  payment  of  the  biB  bein«^  expired,  to  wit. 
•»  the  TXkb  day  (f  April,  1801^  it  was  shewn  to  the  acceptor  for  paymcia, 
who  then  and  there  refused  to  pay  the  same,  of  which  dsfiuik  the  dcfendasL 
(the  drawer)  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  he^  had 
notice,"  on  demurrer  it  was  held  bad,  for  the  demand  of  payment  was  ve^ 
made  in  proper  season*     Ljndo  v.  Burgos,  Selwyn.  N.  P.  Dig*.  317. 

But  where  in  an  action  agninst  an  indorser  of  a  note  the  declaratioo  al- 
leged a  demand  of  payment  in  g^eAeraPtermb,  to  wk,  though  often  requeu- 
ed* and  did  not  aver  a  demand  on  the  maker,  on  the  last  day  of  grate,  af- 
ter verdict,  the  court,  on  motion  in  arrest  of  judgment,  aaid^  there  an: 
precedents  without  tlic  si)ecial  averment  of  demand,  and  they  are  suffi- 
cient to  warrant  this  form  of  declaring ;  even  if  the  objection  were  goo»! 
on  demurrer,  it  is  now  too  late.  It  is  no  more  tlian  defectively  stating  a 
title  which  ia  cured  by  verdict.    Leffing>vell  v.  iVIifte,  1  ^hn.  Cas.  99. 

(2)  If  the  defendant  subsequently  promise  to  pay  a  biH  or  note,  wfaidi 
has  not  been  duly  presented,  sudi  promise  is  of  itself  endence  of  a  dnr 
presentment  to  the  maker  or  drawee  for  payment,  and  it  will  not  be  ne- 
cessary to  add  a  special  count  in  the  declaration,  on  the  real  ikctA.  JUundie 
V.  Ilobinson,  7  IfUist,  Rep.  231.  cited  Post  372. 

If  the  maker  of  a  note  has  assigned  all  his  properly  to  the  indorier  f<ir 
security  against  his  indorsements,  the  indorser  is  considered  aa  waiving  a 
demand  on  tlie  maker,  as  well  as  notice  to  himself  as  indorsee.    And  in 
such  case  it  lias  been  held  that  if  the  dechoation  alleges  diis  demand  on 
the  maker,  and  notice  to  the  indorser,  it  is  not  a  material  variance ;  and  in- 
deed that  tlie  averment  is  mere  surplusage.    Bond  v.  Famham,  5  Mass. 
Rep.  170.  However,  the  court  said  that  itmiglit  desenre  some  consideration, 
if  injustice  had  been  done,  or  if  the  judgment  in  such  an  action  woold  not 
be  h  bar  to  any  other  action  on  the  same  indorsement*    It  is  difllicuK  to 
consider  such  an  averment  as  mere  surplusage,  and  indeed  the  necessity 
of  it  seems  conceded  in  all  the  cases  in  the  books.    In  lindo  v.  Burgx)^, 
Selw}-n*s  N.  P.  l>i<;.  317.  it  was  held  on  demurrer  that  due  demand  and 
notice  should  be  stated  in  the  declaration,  and  the  text  of  Mr.  Lawes  ftiO^ 
s.ipporls  the  position.     Ptrlaps  the  facts  in  Bond  v.  Famham  may  be  con- 


r 

On  bills  of  excuaxge,  &c«  281 

If  the  drawee  or  maker  of  a  bill  or  note  cannot  be  found,  it    xeed  not 
s  safficient  to  aver,  generally,  that  he  iiv as  not  fonnd  within-  averin- 
hc  kingdom,  without  stating  that  any  particular  inquiry  was   maSefor 

nude  after  him  y.     For  *^here  the  plaintiff  declared,  in  an   hin»- 

r*360l 
iction   against  the  drawer  of  a  bill,  that  the  drawee  to  whom     l         j 

the  bill  was  directed  at  Ratcliff  in  London,  from  the  time  of 

cnaking  the  bill  until  and  upon  the  day  on  which  it  was  pro. 

tested,  was  not  found  at  RatclifF,  or  any  where  else  in  England, 

and  that  the  mon^y  was  not  paid  ;  although  it  was  objected  in 

arrest  of  judgment,  that  the  plaintiiTs  had  not  shewn  that  they 

bad  made  an  inquiry  after  the  drawee,  it  was  answered,  that 

the  declaration  was  according  to  the  common  form  in  the  like 

cases,  and  the  plaintiff  had  judgment*.  (1) 

In  an  action  by  the  indorsee  of  a  bill  or  note  payable  to  or-    . 

der,  against  the  drawer,  acceptor,  or  indorser,  it  is  not  neces-   ments  of 

i^ary  to  state  that  the  defendant  had  notice  of  the  indorsement   ?®J*ce,  of 

_  _  indorse- 

or  ludoTscments  allied  in  the  declaration ;  for  where  in  an  ac.   mcnts. 

tiun  on  a  note,  by  the  indorsee  against  the  drawer,  the  defendant 

demurred,  and  shewed  for  cause,  that  no  notice  was  alleged  to 

hate  been  given  to  the  drawer  of  the  indorsement,  the  court  said 

that  there  was  no  need  of  notice,  and  accordingly  judgment  was 

given  for  the  plaintiff*.     And  in  a  modem  case  of  an  exactly 

simUar  nature,  where  the  plaintiff  stated  in  his  declaration,  af. 

ter  shewing  the  indorsement  and  deliyery  of  a  note  to  him, 

^^  by  reason  whereof  and  by  force  of  the  statute,  &c.  the  maker 

became  liable  to  pay  to  him,  and  being  so  liable,  promised,"  Sic, 

and  in  the  breach,  stated  a  special  request  to  pay  on  a  particu. 

y  Bayl.  109.  *  Starke  v.  Chees^roan,  Carth.  509.  «  Anon. 

Sty.  Prac.  Reef.  C.  P.  358. 


Hkilered  as  proving  due  presentment  and  notice  upon  the  principlea  of  the 
case  in  7  East,  Hep.  331. 

If  a  bill  be  drawn  by  a  firm  on  one  paitner,  and  accepted,  notice  of  non* 
P^^'ment  need  not  be  proved :  for  it  is  known  to  one  partner,  and  if  to  onei 
this  is  notice  to  aXL    Poi-thouse  v.  Parker,  1  Camp.  N.  P.  Rep.  82. 

(1)  Where  a  bill  was  drawn  on  a  person  in  Liverpool,  payable  in  Lon- 
^^  but  no  place  of  payment  was  specified,  and  tlie  declaration  stated 

^t  tlie  bill  not  being  paid,  and  the  holders  not  knowing  where  to  pre- 
sent the  same  for  payment  in  London,  caused  the  same  to  be  protested," 
^^  was  held  that  the  averment  was  sufficient.  Boot  t.  Fhuiklin,  3  John.  20r. 
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[*361] 


Notice 
ot'  non<«c- 
ceptance, 
or  non- 
})a]rment 


How  id- 
leened. 


Aver- 
ment of 
noei&cts. 


lar  dtLj^  and  often.tiiB^s  afterwards,  but  it  vas  not 
averred  that  the  defendant  had  notice  of  the  indorsenent, 
rial  ^demurrer  for  that  cause  was  orrer^ruled ;  and  on  « wiis 
of  error,  although  the  anonymous  t&se  io  dre  Practical  ibagitfe 
was  not  cited,  the  court  held  themselves  not  bound  bftnymmAo^ 
rity  to  say  that  notice  was  essential  to  the  ftctioD.  lEfwrn^  C.  J. 
observed,  that  the  promise  to  pny  contained  i&  the  note,  tent 
to  the  payee  or  his  order,  immediately  on  the  ord«r  being  BBd« 
to  the  indorsee,  the  promise  attaches ;  nor  can  the  cofett  ad^ 
the  qualification  of  notice  to  a  promise,  wliich  was  not  ongiiiaiij 
qualified  by  that  circumstance.  It  was  a  mere  qneatloa  of  Coim. 
on  which  they  thought  th^t  it  was  not  necessavy  to  aver  nntiee 
in  the  declaration.     They  therefore  affirmed  the  jndgmeiitK 

In  the  case  of  Rushton  and  Aspinall  before  qno4ed«^  one  of 
the  objections  taken  on  the  writ  of  error  was,  tkat  tke^dedaia. 
tion  did  not  state  notice  to  the  defendant  of  the  a€cepit«r*s  re- 
fusal to  pay,  the  action  being  against  the  indorser  of  a  bill,  asdi 
no  notice  of  non-payment  being  alleged  to  hare  been  fWen  to 
him.  The  court  therefore  thought,  that  no  proof  of  netiee  be. 
ing  necessary  on  a  declaration  in  that  form,  none  conld  be  pie* 
Bumed  to  have  been  given  at  the  trial,  and  the  proniaa  aHegcd 
in  the  declaration  being  a  mere  inference  in  faiw,  not  wanmBied 
by  the  previous  stateiAent,  did  not  cure  the  want  of  alleging 
notice:  the  judgment  was  therefore  reversed*^.  This  caaeequal* 
ly  applies  to  notice  of  non-acceptance  as  non-paymeat^  where 
(he  former  is  necessary  to  be  given. 

It  is  therefore  in  general  necessary,  in  declaring  against  the 
drawer  or  indorser  of  a  bill,  or  the  indorser  *of  a  note,  to  state 
expressly,  that  the  defendant  had  notice  of  the  non^oceptence 
or  non-payment  of  the  former,  or  non-payment  of  the  latter,  as 
the  case  may  be.  And  in  such  cases,  the  notice  should  be  alkf  . 
rd  at  a  particular  time,  which  should,  in  general^  be  the  sanft 
day  on  which  the  refusal  io  accept  or  pay  is  stated ;  and  a  veniie 
should  be  laid  where  the  notice  was  given. 

It  seems  to  have  been  considered  in  the  case  of  Bonlager  and 
Talleyrand  ^,  that  under  the  general  allegation  of  notice  in  an 
action  against  the  drawer  of  a  bill,  to  dispense  with  tlie  necessi. 
ty  of  actual  proof  of  it,  the  plaintiff  may  call  the  dmvrer  to 


b  Reynolds  v.  Davies,  1  B.  &  P.  625. 
f  2  Eep.  Rep.  550.    Post  366. 


*•  Jnte  356.  «  1)oo|j^.  684. 
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lew  ikftt  be  iuMi  no  eflf^ets  of  the  drawer's  in  his  hands ;  as 

ich  testivaenj  seems  to  have  been  adnitted^  thoogh  no  special 

negation  to  that  effect  appears  to  have  been  made  in  that  case. 

'be  piitieiple  on  'which  such  evidence  may  have  been  consider- 

d  as  admissible  is,  that  thf^mere  bringing  of  the  action  i&  anf^ 

cieat  notlc^e,  where  there  are  no  effecJifl.    But  if  it  be  doubtful 

k  hcther  tlie  giving  of  due  notice  can  be  provisd,  and  there  ex.ist, 

[1  fact,  an  excuse  for  not  having  given  it,  it  is  said  to  be  expedi- 

nt  to  add  a  count,  stating  such  excuse,  as,  the  want  of  effects, 

S:c.  f  which  form  varies  according  to  the  circumstances  in  each 

(^arttcalar  case.     In  an  action  against  an  indorser,  it  must  be 

•^hpwo  that  the  drawer  and  prior  indorsers,  as  well  as  the  accep. 

ior<)  had  no  effects,  &c.8  and  it  seems,  that  in  declaring  against 

the  drawer  or  indorser  of  a  bill,  or  indorser  of  a  note,  it  should 

be  averred  that  the  drawee  in  the  one  case,  and  the  drawer  in 

the  other  had  no  effects,  either  at  *the  time  when  the  bill  was     [*^363] 

drawn,  or  when  it  became  payable  b. 

It  is  not  within  the  scope  of  this  work,  to  shew  what  other  other  ex- 
circttflMtances  will  be  sufficient  to  excuse  the  want  of  notice,   cu«e  for 

notice 

that  beiag  properly  the  subject  of  treatises  on  bills,  &c.  What- 
f^ver  ameiints  to  a  legal  excuse  may  be  stated  in  lieu  of  notice ; 
but  it  is  proper  to  observe  that  if  the  plaintiff,  instead  of  alleg. 
itig;  actual  notice  to  have  been  given,  professes  to  shew  an  excuse 
for  the  neces9ity  of  giving  it,  a  sufficient  legal  excuse  must  be 
shewn,  or  the  declaration  will  be  bad,  as  if  notice  were  insuffi- 
ciently stated,  or  no  notice  or  excuse  at  all  mentioned.  (1) 

Where  a  foieign  bill  of  exchange,  payable  so  many  days  after   ^nejra. 
sight,  is  refused  acceptance,  in  declaring  against  the  drawer,  it   tion  of 
seems  not  sufficient  to  allege  a  protest  for  non-payment,  but  ^^^^,eJ 
the  plaintiff  must  also  state  and  prove  a  protest  for  non-accep.   cessaiy. 
lance »  ;  and  in  general,  it  may  be  observed,  that  in  the  case  of 
foreign  bill  of  exchange,  a  protest  for  non^cceptance  must  be 
stated,  as  well  as  notice  of  non-payment,  in  an  action  against 
the  drawer  or  indorser ;  but  want  of  effects  in  the  hands  of  the 
draw^,  in  general,  discharges  the  holder  from  these  forma. 
litiesJ.  (2) 

f  Chit  331.  f.  333  d.  ts  Id.  345-  i.  h  2  D.  &  B.  719. 

•  Rogen  «.  Stevens,  2  1>.  &  £.  713.  6  P.  &  E.  212.  S.  P.  J  U. 

717, 18. 

(1)  Sec  ante,  p.  280,  nole  (2). 

(2)  It  is  said,  that  by  the  custom  of  merchants  in  the  United  States  on  a 
bill  of  exchange,  payable  abroad  and  .snod  on  protest  for  non*  payment,  a 
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yjj^  A  protest  of  vl  foreign  bill  was  part  of  its  constilatloB ;  but 

not.  on  inland  bills  it  was  not  necessarf  at  common  law,  and  tke 


statute  which  introduced  it  does  not  take  away  the 

action  for  want  of  the  protest,  but  in  case  there  he  none,  cfnU 

[*364]  deprives  him  of  ^damages  or  interest  ^,  In  the  case  cited  it  i? 
said,  that  a  protest  was  never  set  forth  in  any  declaration  anr? 
the  statute.  Nor  does  it  appear  necessary  to  set  it  forth^  ar. 
cording  to  the  doctrine  laid  down  in  a  modern  case  ;  because  U 
merely  regulates  the  amount  of  the  damages  which  the  plaintit 
is  entitled  to,  and  therefore  is  only  matter  of  evidence  to  l**" 
given  to  the  jury'. 

Matter  There  is  a  short  note  in  Douglas  of  a  case,  where,*  in  an  a«. 

of  form       tion  on  a  foreign  bill  of  exchange,  the  court  hold,  on  the  authr. 

^^'  rity'Of  a  precedent  in  Lilly's  Entries *",  that  the  omiUing  to 

allege  in  the  declaration  a  protest  of  the  bill  is  only  matter  o^ 
form,  and' cannot  be  taken  advantage  of  on  a  general  deanr. 
r*365l  rer".  The  case  *in  Lilly?s  Entries  was  that  of  an  action  on  a 
foreign  bill  of  exchange  against  the  drawer,  in  the  declaratioD 
[*366]  *in  which  the  plaintiff  omitted  to  state  a  protest,  for  which  res- 
son  the  defendant  de^nurred  generally  to  the  first  count  of  the 
declaration  ;  but  judgment  appears  to  have  been  given  for  the 
plaintitf  on  the  demurrer. 

k  Borro'  igl j  v.  Perkins,  galk.  13 1 .  ^6  E.'ist,  564  »  Dun^jr 

«.  Pierce,  Lll.  E:U.  55.  »  Sidumons  v.  Stavely,  Doug.  684.  («) 


protest  for  non-acceptance  need  not  be  averred  in  the  dedaratioii,  nnr 
proved  at  Uie  trial,  although  tlie  bill-  lias  been  refused  acceptance,  i^- 
preme  Court  of  U.  S.  Brown  v.  Bam',  3  Dall.  565.  Clarke  v.  i$U5«elL 
5  Dall.  Kep.'415.  see  alio  Fenwick  v.  Seal's,  administrators.  ]  Cianch 
Itep.  259. 

If  a  protest  for  non-acceptance  be  stated  in  a  declaration,  there  is  no  nr- 
cessity  to  aver  a  presentment  for  paj-ment,  or  protest  for  non-pa}'inef)t,  for 
the  right  of  action  commences  immediately  on  the  non-acceptance.  AnJ 
^erefuixi  if  the  declaration  state  a  presentment  for  non,pa}nment  and  pp»- 
test,  tJie  allegation  need  not  be  proved,  and  may  be  rejecteifas  sur^sai^:. 
Mason  v.  Franklin,  3  John.  liep.  202. 


(a)  SoLOMOKSv.  Stavely,  M.  24.  Geo.  3. 

^    ^  )n  a  foreign  bill  of  exchange  against  theindo 

Uftic^niMiC    elaration  str^ted  trat  the  acceptor  had  refused  to  accept  or  par,  of  i''; 
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L-ord  Renjdn  indeed  is  reported  to  hare  said,  tbstintbe  Miwtbc 

asc  of  inland  bills  of  exchange,  protests  are  of  substance,  in-  ^^  ' 

smuch  as,  under  the  seteral  statutes  by  which  they  are  giren,  Semh. 


rhjch  premises,  the  defendant  afterwards,  and  with  aU  convenient  spec^  IlfJS!?!?* 

i.jia'  vantage  oi 

jz.  at  such  a  time,  had  notice.    General  demurrer  to  the  declaraUon.         on  geueni 

Bcnjer,  for  demtirrer.  No  protest  is  stated,  and  it  is  a  foreign  bill  of  ex-  d^""*-'- 
hangre,  in  which  case,  it  is  part  of  the  custom  to  protest  tlie  bill.  It  is 
clearly  a  foreign  bill,  bemg  drawn  by  a  person  in  Bengal  from  England. 
Foreign  biUs  are  much  oUer  than  inland  bills.  There  is  a  case  in  Uitwicb, 
in  which  Lord  Chief  Justice  Ti-eby  ^ves  the  history  of  them.  An  inland 
blU  is  wher^  both  parties  reside  here.  That  definition  is  given  in  3  Bac. 
Ahr.  603.  The  question  therefore  is,  if  a  protest  be  an  essential  part  of  the 
rnstom,  and  necessary  to  a  recoveiy  against  the  indorser  or  drawer.  The 
indorscr  is  exactly  a  ne^'  drawer.  Bi-ough  v.  Perkins,  6  Mod.  80.  There 
must  be  m  protest  as  well  as  notice  in  a  foreign  bill.  That  case  is  dso  re- 
ported in  1  S^,  131.  and  Lord  Bajto.  992.  Mollii>',  B.  2.  c.  10.  s.  2a  && 
says,  ptotesl  must  be  made.  If  it  be  said,  protest  is  only  notice,  I  answer, 
tl\at  nothing  else  is  legal  notice.  In  tliis  case,  one  set  of  bills  w^as  sent  U) 
the  West-Indies,  and  the  defendant  could  not  recover  tiiere  for  want  of  the 

protest 

Morgan,  coatra.    The  omission  to  allege  a  protest  cannot  be  taken  ad- 
vantage of  on  general  demurrer.    I  dont  contend  tluit  a  protest  is  not  ne- 
cessary, nor  that  this  is  not  a  foreign  bill  ;  I  say  tlie  protest  is  evidence, 
and  to  be  given  on  tlie  Uial  of  the  general  issue,  when  tlie  party  may  con- 
tend that  it  is  not  part  of  the  custom.     In  the  old  entries  the  custom  is 
differently  stated.  1  Sho.  317.    In  several  other  cases  it  was  held,  tlie  cus- 
tom need  not  be  stated,  which  introduced  the  present  general  way  of  de- 
elarit)g.— Dunster  v.  Kerse,  Lilly  55.    Brown's  V.  l^L  p.  27.  Prec.  SO.  The 
two  statutes  made  respecting  inland,  by  analogy  to  foreign  bills,  require 
protest  on  non-acceptance  asid  non-payment  only  to  entitle  to  interest  and 
damages.     In  Heylyn  t.  Adamson,  2  Bur.  669.  tlie  protest  was  not  stat- 
ed.   The  precedent  in  lil.  Ent.  55*  does  not  aver  notice,  and  tlierefbre  it  is 
clearly  bad.    Rushton  v.  Aspinal,  Doug.  654.  ^ 

Bwter,  in  reply.    Wherever  a  title  is  defectively  stated,  the  defendant 
liftay  take  advantage  (^  it  on  a  demurrer,  without  the  expense  of  a  trial. 

Lord  M  A.1IST  IE  LD.  There  is  no  doubt  but  this  is  a  foreign  bill,  and  tliat 
a  protest  is  necessary,  and  notice  of  the  protest;  but  it  does  not  follow  that 
this  deflation  is  bad.  Notice  is  alleged,  and  protest  is  the  only  legal  no- 
tice, therefore  it  must  be  proved  at  the  trial. 

BuLLER  J.  The  case  in  Lilly's  Entries  is  in  point.  The  only  question  is, 
whether  the  note  alleging  a  protest  in  the  declaration  is  form,  or  substance. 
If  form,  it  cannot  be  taken  advantage  on  a  general  demurrer.  The  court 
must  have  thought  so,  in  the  case  in  lilly. 

Bower  bad  leave  to  withdraw  the  demurrer,  on  pajment  of  costs  and 
6^'^hig  judgment  of  tlic term . 
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they  are  necessary  in  order  to  entitle  the  holder  to  interest  vaA 
costs® ;  and  therefore  if  the  plaintiff,  in  declaring  on  sii  MmsA 
bill,  set  out  a  protest  and  notice,  which  involTes  in  it  ite  en- 
sequential  claim  of  interest  and  costs,  he  is  bound  to  prnr* 
them,  although  it  was  not  necessary  to  set  it  out  in  the  case  r4 
an  inland  bill  of  exchange,  except  for  the  consequences  it  za~ 
ToIvesP.  But  in  the  case  cited,  it  ultimately  appeared  tiiat  h 
fact  a  protest  had  been  made,  which  was  given  in  e?idence ;  and 
to  dispense  with  the  necessity  of  notice,  the  plaintiff  called  tkt 
drawer,  in  order  to  prove  that  he  had  no  effects  of  the  drawer** 
in  his  hands.     And  the  plaintiff  recovered. 

*f  t  appears  to  be  no  objection  to  a  declaration  on  a  bill  f^s' 
exchange,  stating  a  protest,  that  it  is  said  that  the  partj  pr^ 
tested  the  bill,  or  caused  it  to  be  protested  ;  for  the  one  part  p* 
the  alle^ration  may  be  rejected  as  surplusage,  tlie  other  bdac 
suiiQcietit  without  it«  If  the  declaration  state  that  the  partv 
caused  the  bill  to  be  protested,  without  more,  an  actual  pro. 
test  by  himself  would  be  g<K)d  evidence  ;  and  if  the  declaratifli: 
state  merely  that  he  protested  himself,  that  is  proved  by  «faev. 
ing  that  he  caused  it  to  be  protested  i.  But  the  usual  and  beu 
ter  form  is  to  state,  generally,  that  the  bill  was  protested  ir. 
cording  to  the  custom  of  merchants,  without  saying  who  pro> 
tested  it,  or  that  any  one  in  particular  either  actually  protcsrerf 
it,  or  caused  it  to  be  protested  ;  under  either  of  which  latter 
averments,  if  the  protest  should  appear  in  evidence  to  liave  been 
effected  by  any  other  person  than  that  mentioned,  the  piaiatltf 
would  run  the  hazard  of  a  nonsuit. 

After  alleging  a  protest  for  non-acceptance  or  non-payment, 
it  is  usual  to  allege  notice  to  the  defendant,  of  the  several  pre. 
mises  in  the  declaration  ;  and  this  appears  to  be  necessary,  al- 
though the  protest  is  notice  of  itself,  in  law,  of  the  present, 
roent,  &c.  and  the  only  legal  mode  of  giving  notice  of  these  facts, 
where  a  protest  is  required  •". 

Where  the  bill  or  note  was  originally  made  payable  to  thf 
plaintiff,  or  has  been  indorsed  or  assigned  lo  him,  that  is  suili- 
dent  to  be  stated^  to  entitle  him  to  his  actieii||  although  it  maj 
have  been  negotiated  by  him  to  some  other  person  or  persons, 
who  have  *  returned  it  to  him  for  non^acceiHance  or  non.paj- 

o  See  Harris  v.  Reiison,  2  Str.  910.  P  Boulager  w.  TaHejTuid, : 

F.sp.  550,     Seii  qu?  q  Witherley  v.  SiirsScM,  1 5*ho.  VZT. 

»•  1  Vent  4i.  12  Mod,  310.  An:e 
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c^nt  ;  -which  circumstances  need  not  therefore,  in  such  cases, 
^  slated  in  the  declaration.  But  where  a  bill  is  dra^vn  by  the 
aintiir,  and  made  payable  to  some  third  person,  so  that,  up. 
1  the  face  of  the  instrument,  the  plaintiff  appears  to  have  no 
ght  of  action  upon  the  instrument,  but  liable  to  be  charged 
pon  it,  there,  if  it  be  returned  to  him  for  non-payment  by  the 
zcoptor^  he  should  regularly  state,  not  only  a  presentment  for 
riyment)  but  also  that  the  bill  was  returned  to  him  for  non. 
iyment,  and  notice  of  that  fact  to  the  defendant". 


In  declaring  on  a  bill  of  exchange,  after  stating  the  several   Av^- 
rircamstances  constituting  the  defendant's  obligation  to  pay  the  ™^"^  ^^ 
noney,  it  is  usual  to  say,  *'  by  means  whereof,"  or,  "  by   dant's 
means  of  -which  said  several  premises,  and  according  to  the  cus-   liability, 
torn  of  merchants,  the  defendant  became  liable  to  pay."     But  g^^y, 
this  seems  to  be  unnecessary  ;  though  it  was  considered  as  af. 
fording  an  additional  argument  in  support  of  a  declaration  on  a 
bill,  which  did  not  allege  that  it  was  drawn  according  to  the 
custom  ^.    Since  the  statute  of  Anne,  the  holder  of  a  promissory 
note  may  declare  upon  it  according  to  the  form  of  the  statute, 
though  not,  according  to  the  custom  of  merchants  ^ ;  and  the 
usual  form  of  concluding  a  declaration  upon  a  note  therefore  is, 
instead  of  saying  ^^  by  means,  &cc.  and  according,  ^c."  to  say, 
*'  by  means  whereof,  and  by  force  of  the  statute,  &c."  the  de- 
fendant became  *liable  to  pay.     But  this  appears  to  be  equally    [*36&] 
unnecessary,  as  to  conclude  with  stating  the  defendant's  liabi- 
lity according  to  the  custom  of  merchants^.      Indeed,  no  alle. 
gation  of  the  defendant's  liability  can  be  necessary  in  declaring 
on  a  bill  or  note  ;  for  it  is  merely  a  conclusion  of  law,  which 
need  not  be  stated. 

In  declaring  against  the  drawer  of  a  nole  or  the  acceptor  of  yg^ 
a  bill,  who  become  liable  to  pay  in  the  first  instance,  though  at   averred 
a  time  to  come,  vii.  when  the  instrument  shall  become  due,  the  *'"^""* 
usual  form  is,  to  state  the  liability  to  pay  the  money  mentioned  or,  on  re- 
in the  bill  or  note,  according  to  the  tenor  and  effect  of  the  in.   ^^^^ 
strument*^;  except  it  is  expressed  to  be  payable  on  demand, 
in  which  case,  although  the  above  form  seems  not  to  be  impro. 

•  inft  353.  «  Ante  306, 7.  u  4  D.  &  E.  152.  BayL  102. 

I' Chit  323.  k.  Bavl.  112. 
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per^  it  is  more  usual  to  say,  '^  wherebj  the  party  becMiie  )k. 
ble  to  pay,  when  be  shoald  be  thereto  requested.**  Bat  m 
declaring  against  the. iodorser  of  a  note,  or  the  drawer  oris, 
doner  of  a  bill,  who  become  liable  to  pay  the  money  i 
ately,  on  default  of  the  drawer  of  the  note  in  the  one 
the  acceptor  in  the  other,  it  is  usual  to  allege  their  Itnbility  t  • 
pay  on  request,  howerer  the  instrument  may  be  payable  ;  aa' 
this  is  the  proper  form  in  declaring  against  the  indorser,  as  vfii 
as  the  drawer  of  a  bill,  on  a  refusal  to  accept,  though  the  tict 
for  which  the  bill  was  drawn  be  not  elapsed ;  it  haThif  bee« 
determined,  that  an  action  lies  against  snch  indorser  or  drawer, 
immediately  on  the  refusal  of  acceptance"^. 

*lt  is  observed  in  a  case  in  Hardres,  that  declarations  ap<« 
bills  of  exchange  hare  often  varied ;  at  one  time,  declanLtkm^ 
were  upon  a  custom  amongst  merchants  only,  without  la^-ii^* 
an  express  promise ;  afterwards,  they  came  to  declare  upon  an 
assumpsit.  The  insertion  *of  the  custom,  where  the  plaintif 
declares  in  debt  (or,  as  it  seems,  where  he  declares  iipoo  an  «• 
sumpsU)  is  superfluity  and  redundancy,  though  it  will  not  vi. 
tiate  the  declaration y. 

The  acceptance  of  a  bill  amounts  clearly  to  a  promise  to  pt> 
the  money,  whether  it  constitute  a  debt  or  not ;  at  all  events* 
it  makes  the  acceptor  legally  liable  to  pay  7.  In  another  easr. 
it  appears  to  have  been  thought  that  the  drawing  of  a  biii 
amounts  to  a  promise  in  law  to  pay  it,  whatever  an  acceptaacr 
may  be ;  for  the  plaintiff  having  declared  on  a  bill  against  thf 
drawer,  shewing  that  the  drawee  refused  payment,  whereby  ths 
defendant  became  liable,  but  without  laying  any  express  pro- 
mise by  the  drawer,  that  being  moved  in  arrest  of  judgment 
(which  had  gone  by  default)  Northey  answered,  that  it  wassof. 
iicient  to  count  upon  the  custom,  which  made  both  the  obltga. 
tion  and  the  promise.  And  Holt,  C.  J.  held  the  drawing  of  tht 
bill  was  an  actual  promise;  wherefore  the  plaintiff  had  judg- 
ment*. This  doctrine  was  recognized  by  Fortescue,  J.  in  t 
subsequent  case ;  where  an  action  was  brought  on  a  bill  by  (Ik 
payee  against  the  acceptor,  and  the  plaintiff  declared  upon  the 
custoin,  and  also  an  assumpsit  to  pay  the  money  on  a  certaii 
day,  then  next ;  and  that  learned  judge  considered  it  *as  an  an. 

»  Biillingalls  v.  Glostcr,  3  East,  481.  >  Ilardr.  486,  7.        *  Starts 

«.  Cliecsman,  Salk.  128.  Carth.  509.  S.  C.     Str.  224.     Per  Fdrtrscuc,  J 
S.  r 
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wer  to  the  objeetioo  that  tlie  action  thereby  appeared  to  be 
wrought  too  8O0B,  that  the  plaintiff  need  not  hare  set  ont  any 
(roniiae  at  ail ;  for  which  he  cited  the  case  of  Starkey  and 
Jheesman,  above  qiMited,  and  another  case',  which  he  stated 
o  have  been  upon  a  promissory  note,  where  tlie  plaintiff  had 
eft  oot  super  se  assumpiii  in  his  declaration,  and  yet  it  was 
leld  wall  enongh ;  as  the  law  raises  the  prom ii^e^. 

Hence  it  appears  to  be  nnneoessary,  in  any  action,  upon  a. 
bill,  clieck,  or  note,  where  the  promise  relied  upon  is  that  rais.  of  suting 
ed  by  the  law,  or  which  is  evidenced  by  or  arises  oat  of  the  in.   pro°^> 
^trament  itself,  to  state  any  express  promise;  the  principle  ed. 
upon  which  the  above  cases  were  decided  extending  as  well  to 
actions  by  indorsees,  as  the  original  holders  of  the  instrument, 
and  being  equally  applicable  to  an  action  against  the  drawe/ 
or  iiidoraer  of  a  bill,  or  the  indorser  of  a  note,  as  to  the  accep. 
tor  of  the  former,  or  the  drawer  of  the  latter.     However,  a 
great  authority  has  merely  ventured  to  express  a  doubt  upon 
the  subject^.     It  is  indeed  the  constant  practice,  in  declaring 
on  instrnments  of  this  nature,  to  state  an  express  promise  in 
the  declaration,  whether  any  have  been  actually  made  or  not ; 
and  if  th^  formal  statement  of  the  promise  in  any  case  were 
omitted,  it  might  be  doubted  how  far  the  general  issue  could 
wUh  propriety  be  pleaded  in  the  usual  form  ;  therefore  it  would 
be  hazardous  to  vary  from  the  common  mode  of  declaring,  by 
omitting  the  statement  of  an  express  promise,  especially  where 
such  a  ^promise  has  been  in  fact  made,  and  is  meant  to  be  re*     r*372l 
Vied  o|i  at  the  trial.     Besides  that  it  seems  upon  principle,  a 
promise  should  always  be  expressly  stated  in  assumpsit  <i; 
ihoagh  it  certainly  cannot  be  necessary- to  state  two  promises, 
to  the  same  effect,  as  is  the  practice,  in  declaring  upon  promis- 
sory notes,  by  the  payee  against  the  drawer. 

The  promise  usually  stated  in  declaring  on  a  bill  or  note  be- 
ing, as  before  observed,  an  inference  of  law  from  the  liability   how  stat- 
previously  alleged,  should  accord  with  the  statement  of  such   ed,inge- 
liability  ;.at  all  events,  where  the  plaintiff  does  not  mean  to   ^^^  * 
rely  upon  any  express  or  actual  promise :  thus,  if  the  action  be 
against  the  drawer  of  a  note  or  acceptor  of  a  bill,  where  the 
defendant  is  stated  to  have  become  liable  to  pay  according  to 

■  Lowther  «.  Conyers.  ^  1  Sir.  224>  5.    See  also  1 B.  &  P.  G26, 7. 

"^  Bayl,  113.  ^  Jnte  86. 
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the  tenor  and  effect  of  the  instrnment,  tlie  prombe  is  ttatod  to 
pay  according  to  the  tenor  and  effect  of  it ;  and  where  in  u 
action  on  a  note  or  bill,  the  liability  is  ttated  to  be  t*  pay  a 
request,  the  promise  is  stated  to  be  so  likewise  <:. 

If  the  holder  of  a  bill  neglect  to  give  due  notice  to  the  diav- 
Or  or  indorser  of  non.acceptance,  or  non-payment,  a  »a]»seqoeat 
promise  to  pay  will  core  such  neglect;  for  snch  piointse ad- 
mits  tiiat  there  did  not  exist  any  objection  to  paying  tbe  bUL 
and  that  every  thing  had  been  regularly  done,"  to  entitie  tfar 
holder  to  recorer  the  money  ^,  It  therefore  seems  that  socii 
promise  may  be  given  in  eridenoe  on  a  declaration  in  tlie  nsoi) 
form,  stating  a  promise  to  pay  on  request ;  althongh  *vW 
was  said  by  Lord  Mansfield,  in  the  case  of  Rnshton  against  As. 
pinall,  before  cited  s,  seems  to  the  contrary.  However  tbit 
may  be,  it  appears  more  proper,  in  such  case,  not  to  state  the 
defendant's  liability  to  pay,  as  the  consideration  for  faia  pro^ 
mise,  that  not  being  the  fact ;  nor  is  it  necessary  so  to  declare^ 
as  it  would  certainly  be  sufficient  to  state,  after  alleging  notice, 
^^  A|id  thereupon,  afterwards,  to  wit,  on  such  a  day,  at  such  a 
place,  the  defendant  promised." .  And  where  there  has  in  fact 
been  a  special  promise,  varying  from  that  to  which  the  law  ori- 
ginally raised,  it  may  be  advisable  to  insert  a  count  In  the  de. 
claration  on  the  special  promise,  according  tp  the  lact. 


Where  the  money  in  which  the  bill  is  expressed  to  be  pays. 
Averment   j^j^  jg  foreign,  it  is  usual  to  aver,  at  the  end  of  the  count  upon 
of  foreign    the  bill,  that  the  sum  expressed  In  the  bill  was,  and  is,  of  a 
'''**"^^*       certain  value,  to  wit,  the  value  of  such  a  sum,  of  lawful  monpy 
of  this  kingdom.     But  it  seems  that  this  averment  is  not  neces. 
sary,  and  at  all  events,  the  want  of  it  is  not  ground  for  arrest, 
ing  the  judgment  after  verdict ;  for  where  the  declaration  was 
upon  bills  of  exchange  expressed  to  be  payable  for  four  thou. 
sand  dollars,  in  gold  or  silver,  as  to  the  exchange  known  to  the 
payees,  one  pf  the  objections  was,  that  it  did  not  set  forth  how 
much  the  dollars  amounted  to  in  English  money  ;  but  io  an- 
swer to  this  it  was  said,  that  the  jury  had  ascertained  that  amount 

«  Ante  d69.  Bayl.  113.  Tjundie  v.  KobtQaom  7  Ka6t»  3S6.and 

Haddock  v.  Biuy,  there  oited.  ^See  also  2  D.  &  E.  nS,  ^9.  f  M 

^56f  7. 
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y  finding  it  in  damages ;  and  the  whole  court,  od  ooBBidenu 
ion,  OTer-mled  all  the  exceptions  taken  liy  die  defendant i>^ 
'And  their  judgment  was  affirmed,  upon  a  writ  of  error,  in  the-    [*d74] 
blouse  of  Lords (.  (1) 

In  an  action  against  the  acceptor  of  a  bill  of  exchange,  from   ^^. 

Paris,  where  the '  defendant  demurred  to  the  replication  (as  it   length  of 

fteems)  after  having  pleaded  payment,  to  which  the  plaintiff  of«  ^i^^^'^^- 

fered  an  isane ;  and  the  defendant  objected  to  the  dechiration, 

because  no  thne  appeared  when  the  bill  was  payable,  it  being 

only  stated  to  be  payable  on  doable  usance,  and  no  particular 

custom  being  alleged  that  doable  usance  signified  two  months, 

the  objection  was  orer^raled;  usance  being  a  term  well  known 

amongst  merchants  to  signify  a  month,  and  double  usance  two 

months  ;  and  it  being  averred  that  the  defendant  had  not  paid 

ii\  two  months,  and  the  defendant  having  waived  the  objectioa 

by  pleading  payment ;  for  these  reasons,  judgment  was  given 

for  the  plaintiff.     But  Twrsden,  J.  said,  that  had  it  been  on 

demurrer  to  the  declaration,  the*  defendant  might  have  ob*- 

jected  to  it,  that  the  plaintiff  had  not  averred  a -particular  cus^ 

torn,  that  usance  signifies  a  month,  &ci.  Accordingly  in  a  sub« 

sequent  case,  where  the  plaintiff  declared  upon  a  bill  of  ex. 

change  drawn  at  Amsterdam,  payable  in  London  at  two  usances, 

without  shewing  what  the  two  usances  were,  judgment  was 

given  for  the  defendant ;  for  the  court  could  not  take  notice  of 

foreign  usances,  which  varied,  being  longer  in  one  place  than 

another  K 

Hence,  a  learned  author  concludes,  that  a  neglect  to  shew  Omitflofi 
the  duration  of  an  usance  is  fatal  upon  ^demurrer  (unless  per.  [*375] 
haps  where  it  b  alleged  that  the  bill  was  presented  on  the  day  -P^^^oq 
it  was  payable)  but  upon  demurrer  only  K  And  it  seems  that  demurrer 
the  demurrer  should  be  specfal.  ^' 

With  respect  to  the  form  in  which  the  length  of  usances  Forms  of 
shoald  be  averred,  it  may  either  be  stated  by  way  of  inducement  .^U^Siiig 

^  STonmonds  «.  Parmititer,  1  WUs.  185.  ^  4  Bn>.  P.  C.  604. 

J  Smart «.  Dean,  3  Keb.  645.  ^  Beuckley  «.  CambeU,  1  SsOk.  131. 

'  Bayi.  loa 


(1)  If  there  be  no  averment  in  the  declaration  of  the  value  of  ^^reign 
"oncj  stated  in  a  bill»  It  is  cored  by  verdict  Brown  v.  Bany,  3  1^. 
Rq.':65. 
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or  introduction,  previous  to  the  recital  of  the  bit!,  as  snggtsaL 

by  Twisden,  J.  or  in  stating  the  bill  under  a  videlicet,  altcgisf 

that  by  the  bill  the  drawee  wa»  required  to  pay  at  two  usaacts, 

"  that  is  to  say,  at  two  months  after  the  date  thereof'*":  cr 

after  stating  the  bill  and  indorsements,  (where  any  are  alleged) 

by  way  of  particular  averment,  that  the  usance  or  Qsances  bms. 

tioned  in  the  bill,  (or,  in  miy  bill  drawn  and  payable  in  liie 

banner,)  signified  and  signify  so  many  months  from  ^e  date 

of  the  bill  "•   '  The  first  of  these  forms  however  has  becovse  i>l)- 

aotete,  since  a  formal  allegation  of  the  custom  of  merdttnts  \m^ 

been  disused ;  the  second  form  is  the  most  concise,  but  the  lit. 

^ter  seems  to  be  more  formal  and  safe. 

Default  If  a  note  be  given  for  a  sum  of  money  payable  by  instelBeal?, 

^^  ^^'r     &11  <^f  which  are  due  at  the  time  of  declarioff  upon  the  iastra- 
menl  of  or 

one  of  ment,  no  allegation  of  a  particular  detanlt  is  necessary ;  oor 
•?2|?i!^  ^<>^8  any  such  allegation  appear  to  be  requisite  though  only  one 
or  some  of  the  instalments  be  due,  if  the  note  is  declared  te  he 
in  full  force  for  the  whole  siim  provided  any  one  of  the  instal- 
ments be  unpaid.  Indeed,  though  that  should  not  be  ^bdared, 
[^376J  and  the  whole  note  should  not  be  due,  yet  it  ^seeans  that  the 
plaintiff  might  declare  generally  on  the  promise  to  |»ay  ^ 
whole  sum,  according  to  the  tenor  and  effect  of  tlie  Bote,  aad 
assign  for  broach  that  the  defendant  had  not  paid  any  parttf 
that  sum,  whether  in  fact  part  of  it  had  been  paid  or  not,  espe. 
cially  if  no  part  was  paid  according  to  the  note;  as  tiM  plaintif 
need  not  prove  his  breach  to  its  full  extent.  But  it  is  usual 
when  any  part  has  been  paid,  or  only  a  particular  instalmeBti$ 
due,  to  state  a  particular  default  in  the  declaration.  (1) 

n  Chit.  346.  a  Bayl.  99. 


(1)  The  plaintiifdeclared  that  tlic  defendant,  on  &c.  at  &c.  by  hia  notf, 
imder  his  hand,  of  tliat  date,  for  value  received,  promised  tlie  idaintiff  to 
pay  him  or  order  ninety-live  dollars,  ten  dollars  per  motitli  for  the  next 
nine  months,  and  five  dollars  for  the  tenth  month  from  the  above  date ;  asd 
tlien  averred  that  more  than  two  months  had  elapsed  nnce  the  date  of  the 
note,  and  that  the  defendant,  though  requested,  liad  not  pud  cither  of 
said  monthly  payments,  and  that  he  then  and  there,  became  liable  to 
pay  the  said  sum  of  ninety-five  dollars,  and  in  consideradon  theresC  tben 
and  tiiere  promised  the  plaintiff  to  pay  him  the  same  sum  on  demand,  vet, 
&c.    On  general  demurrer,  it  was  hehl  that  the  plaintiff  wit  cntRM  t0 
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After  judgmeiit  by  default^^aiid  entire  damages  found  upon, 
the  iiiqatrjy  it  has  been  held  that  U  cannot  be  objected  in  arrest  ^^  pj^ 
ef  judgnoent,  tbat  the  declaration,  against  the  drawer,  upon  one  of  biU- 
of  several  parts  of  a  bill  of  exchange,  does  not  state  that  the 
other  parts  were  not  paid,  though  each  of  the  parts  is  condition* 
al;  for  the  general  allegation  that  the  money  mentioned  in  the 
bill  declued  on  was  not  paid,  imports  tliat  the  sum  mentioned 
in  the  sereiai  parts  was  unpaid,  the  sum  mentioned  in  each 
being  the  same  ^     A  fortiori,  therefore,  in  declaring  on  one 
part  of  a  bill  consisting  of  several  parts,  the  want  of  an  aver- 
meat  that  the  other  parts  were  not  paid  is  aided  after  verdict  i 
for  it  most  be  intended,  as  the  plaintiff  could  not  otherwise       ^ 
have  had  a  Terdkt  P.    The  case  last  cited  was  against  the  ae. 
ceptor.    But  it  is  said  the  court  in  that  case  Inclined  to  think. 
that  the  declaration  would  havebeen  ill  on  demurrer^*  However 
where  the  defendant  as  to  the  count  upon  Uie  bill  pleaded  a , 
special  plea,  and  demurred  to  the  plaintiff's  replication  to  such     r-^^,,^^ 
plea ;  altiiongh  it  was  objected  *on  the  argument  of  the  demur-     ^         ^ 
rer,  that  the  dedaratioa  (which  was  against  the  acceptor)  bepng  • 
<«  the  first  of  a  bill  of  two  parts,  the  plaintiff  ought  to  have 
averred  that  the  second  was  unpaid ;  Eyre,  J.  thought  the  de« 
clantion  was  well  enough :  saying,  that  there  was  no  difference 
between  the  case  of  the  drawer  and  the  acceptor,  for  if  the  ac 
<:eptor  pays  either  of  the  bills,  the  drawer  is  not  liable.     Ac* 
cepteace(he  said)  of  one  of  two  parts  of  a  bill  is  so  of  both, 
though  in  tact  it  amounts  to  no  more  than  an  acceptance  to  pay 
the  contents  of  one  of  them ;  and  payment  of  one  is  a  discharge 
of  both^;  ao  that  the  averment  that  the  money  was  not  p  Al  upon 
the  first,  goes  to  the  second  also.  The  learned  Judge  said,  that 
^  had  searched  without  success  for  the  record  in  East  and  Es. 
^iogton  ;  and  by  his  notes,  he  found  that  it  went  off  immedi* 

°  Staike  «.  Cbeesman,  Carth.  509.  P  East  v.*  Easing^,  1  Salk. 

130.  2  Ld.  Raym.  810.  S.  C.  q  Str.  223. 


judgnnent  for  the  instalments  due,  and  that  the  other  part  of  the  declara- 
tion was  mere  surplusage.    Tucker  v.  Randall,  2  Mass.  Rep.  283. 

Where  a  note  ia  payi^le  at  a  distant  day,  with  interest,  to  be  paid  in  the 
metatime  aimuallf  ,  the  payee  may  declare  for  non-payment  of  the  interest, 
^ghthe  principal  be  not  due.  Graenleaf  v.  l^ellogg^»  2  Mass.  Bep.  568. 
^«>ley  V.  Rose,  3  Mass.  Rep.  221. 
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alely,  upon  the  answer,  that  the  Terdict  had  cared  ttoeehiertwui 
The  precedents,  he  observed^  were  withont  such  an  avaBa{,| 
Fortescoe,  J,  thought  that  there  was  a  difierenoe  betveni 
case  of  the  drawer  and  acceptor ;  for  the  drawer  is  bond 
pay  all  the  parts  of  a  bill  where  there  are  several,  the  dnii 
being  an  actual  promise  %  but  the  acceptor  is  bound  lo  pay  t: 
one  part,  and  no  action  can  be  maintained  against  bin  hot  b|k{ 
the  very  part  which  he  accepts.  Judgment  in  the  ]vii 
case  was  given  for  the  plaintiff •• 
Several  '^  ^'X  ^  collected  from  what  has  been  already  obMne 

counts,      that  it  is  sometimes  prudent  to  insert  two  or  more  spectal  coiaI 
p_,^^       on  the  bill,  or  note  declared  on  ;  as,  where  there  are 
on  Uie        indorsements  in  blank  %  or  there  is  a  doubt  ab^ot  tlie  plaioti^l 
Lm  Kill  *   ^^'^'^y  ^^  prove  regular  *notice  of  the  non-acc^tance,  or 
and  form   payment,  having  been  given  to  the  party  against  wbooi  cbei 
*^«»*'-      tion  Is  brought «.      Other  cases  do  not  unfreqnoitly  o<mtj 
where,  either  from  the  defaced  state  of  the  inatmnient,  or 
obscure  or  ignorant  mode  in  which  it  is  worded^,  itbecoofl|| 
adrisable  to  declare  upon  it  in  more  ways  than  one,  in  onierM 
meet  the  evidence,  and  answer  the  real  or  intended  fornii 
which  the  instrument  was  meant  to  be  drawn,  Sec    Onecuf 
in  particular  requires  more  than  a  single  count  to  be  iasert» 
in  the  declaration ;  tltat  is,  where  the  sum  expressed  io  hgait^ 
at  the  top  or  bottom  of  the  instrument,  differs  from  thit  ei* 
pressed  at  length  in  the  body  of  it,  in  which  case,  it  is  obrioc^ 
ly  prudent  to  have  several  counts,  stating  the  instrument  to  be 
drawn  for  each  of  those  sums.     It  is  also  observable,  <■*' 
where  a  fictitious  name  is  inserted  in  the  instrument,  or,  irca 
any  other  circumstance,  the  legal  effect  of  it  is  in  reality  <^'^ 
rent  from  what  it  purports  to  be  on  the  face  of  the  instroiaf"^ 
itself,  it  is  proper  to  insert  several  counts  in  the  declaiatiofl, 
one,  stating  the  fact,  as  nearly  as  possible  according  to  thepii'' 
port  of  the  instrument,  and  another^  at  least,  according  to  r^ 
is  apprehended  to  be  the  legal  effect  of  it  ^.     But  it  is  i»po5&»- 
ble  to  give  any  precise  rules  for  ascertaining  where  any  p>^' 
cular  number  of  counts  is  proper  :  which  roust  be  left  to  ui* 
experience  of  the  pleader,  and  the  circumstances  of  each  f*^ 
cular  case.      Where  seYeral  counts  are  inserted  upon  the  saoe 
bill,  check,  or  note,  it  is  nevertheless  proper  to  state,  io  ^^ 

••  Scd  vide  ante  370.  Wegerslofre  m,  Keene,  Sir.  224.        «  Ante  34?- 

«  Jute  362.  373.  *  Ante  78.  332, 3.  "^Jnte  331. 


mmi  snbsoqaent  to  the  first,  that  the  party  made  another  bill, 

kc  afterwards  referriag  to  it  as  the  said  lastmeniioned  bill,  in 

order  to  aroid  *the  appearance  of  dttplicity,  in  declaring  on  the    L  ^ '  ^  J 

same  contract  in  two  different  ways,  and  for  the  sake  of  better 

}ertaiiitj,  as  to  that  particnlar  instramoit  on  which  each  covnt 

IS  supposed  to  be  founded. 

In  declaring  on  a  bill  of  exchange,  it  is  generally  adyisable  Common 
to  add  one  or  more  counts  in  general  assumpgit^  the  form  of  co^^  cm 
vhich  will  be  hereafter  considered ;  but  it  seems  more  proper*   ratioi^&c 
Ir  the  subject  of  a  book  on  eyideirce,  than  on  pleading,  to  shew  ^^"^ 
particularly  what  evidence  may  be  giren  on  particular  counts  in  gene* 
of  that  nature.     However  it  may  with  propriety  be  observed,   **'• 
that  in  general,  where  the  action  is  against  the  party  from 
whom  the  plaintiff  received  the  instrument,  and  an  actual  con^* 
sideration  passed  between  them ;  it  may  be  useful  to  add  counts 
Dpon  that  consideration,  as,  for  work  and  labour,  or  goods 
sold,  &c.  together  with  connts,  for  money  le.nt,  paid,  received, 
and  on  an  account  static] ;  but  if  a  particular  consideration  be 
espr^sed  in  the  bill,  it  is  enough  to  add  counts  adapted  to  it. 
VFhere  the  action  is  against  the  party  from  whom  the  plaintiiF 
took  the  instrument,  though  no  actual  consideration  passed  to 
snch  party,  yet  if  he  were  privy  to  the  consideration,  which 
passed  from  the  plaintiiT  io  any  other  person,  counts  upon  that 
coQsiderafion  may  be  of  use.      And  even  where  no  considera* 
tion  passed  at  all  from  the  pl&intifi*,  yet  if  he  received  the  in. 
strument  immediately  from  the  defendant,  all  the  money  counts 
*re  proper. 

But  where  the  plaintiff  does  not  receive  the  bill  from  the  de^   p^  iuq, 
fendant,  and  the  latter  is  not  privy  to  the  consideration  which   "^y  P*id, 
the  plaintiff  gave  for  it,  as,  if  the  plaintiff  be  a  remote  indorsee, 
or,  though  he  be  payee,  *the  action  is  brought  against  the  ac.     [^3801 
<^ptor,  who  was  not  party  or  privy  to  the  transaction  with  the 
plaintiff ;  common  counts  upon  any  specific  consideration,  as, 
for  work  and  Jabour,  goods  sold,  or  money  lent,  are  of  no  use 
whateyer.    However  the  count  for  money  paid,  is  usually  in. 
«rted,  to  cover  any  expenses  which  the  plaintiff  may  have  been 
put  to  on  account  of  the  non-payment  of  the  instrument,  whe- 
ther the  action  be  against  the  drawer,  indorser,  or  acceptor ; 
tnd  the  count  for  money  received  is  peculiarly  proper  in  all 
actions  against  the  acceptor.     The  count  on  a  computasset  (a^ 
't  16  called)  is  also  ptoper,  in  all  cases  where  thpre  has  be^n 


[♦381] 
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any  cortevpondbnce  or  commQiiicatton  between  t^  pir&es »-» 
tlie  action,  which  may  lia  deemed  an  acknowledgment  of  ibe  €f. 
fendant'B  liability. 
For  in-  A  count  for  interest,  and  the  charges  which  may  hare  hvE^ 

^^        incurred  upon  a  bill,  is  sometimes  Inserted  in  the  declaivt'iOT 
cjiajgei.     but  unless  there  has  been  some  express  promise  respectiiig  sefi 
interest  or  charges,  it  seems  that  the  most  proper  mode  of  ^'' 
daring  is  to  allege  the  latter,  in  the  count  upon  the  hill,  ^a* 
ing  the  return  of  it ;  and  tlie  plaintiff  may  as  a  matter  of  coa^ 
recoTor  interest,  at  the  usnal  rate,  without  any  particular  col 
for  the  purpose* 
Breach  ^"  declaring  on  a  bill,'  note,  or  check,  the  breadi  bi  a??- 

ard  })Ue-.  payment  by  the  defendant  of  the  mon^y  in  the  instrument  U  n*  - 
t^cmsf  usually  inserted  in  the  count  upon  the  bill,  but  is  postpow- 
until  the  conclusion  of  the  declaration,  after  the  insertion  ■ 
the  common  counts  ;  and  then  one  general  breach  is  assigned  <> 
non-payment  of  all,  the  sums  of  money  mentioned  in  the  AkU- 
ration.  This  does  not  confine  the  *plainUff  to  reco?er  on  m^ 
/  "^  particular  count,  nor  can  there  be  any  doubt  but  that  h  '• 
wholly  immaterial  in  what  part  of  the  declaration  tlie  breach  i* 
assigned,  so  that  a  breach  is  sufficiently  assigned  of  all  the  pn^ 
mises  declared  upon  \  In  the  general  breach,  ft  is  usnal  to 
lay  a  request,  to  pay  all  the  sums  of  money  declared  #or.  Tii' 
request  is  generally  laid  on  tlie  same  day  as  is  inserted  in  t^^ 
money  counts,  which  may  be  any  day  after  the  instrument  U" 
become  due,  or  the  defendant  has  become  liable  to  pay  it  1" 
the  case  of  a  note,  &c.  the  bringing  of  the  action  itself  is  a  rr. 
quest  in  law  to  pay  the  money  doe  upon  the  instrument  so  that 
there  is  no  occasion  to  lay  any  request  at  all ;  and  although  ^ 
request  be  'laid  by  mistake,  on  a  day  four  months  before  t^' 
note  is  due,  yet  if  it  appears  that  the  action  was  not  broii^b< 
till  the  proper  time,  we  hare  seen,  that  it  cannot  be  taken  aJ- 
vantage  of  upon  a  writ  of  error,  after  judgment  by  defealf^: « 
fortiori^  it  cannot  after  Terdict.  Indeed,  it  is  Tory  Question- 
able, whether  it  would  even  be  cause  of  special  demurrer  :a< 
the  day  might  perhaps  be  rejected  as  repugnant^  and  uaaefes- 
sary.  But  even  supposing  it  necessary  to  lay  a  possible  in- 
quest, yet  if  it  appears  in  the  conclusion  of  the  deelaratioa  that 
the  plaintiff  in  error  was  "  often  afterwards  reqnested,'Mh«t 

would  be  sufficient  *. 

«  Ante  258,  9.  i  Ante  256,  »  fd. 


CHAPTER  XII. 

OF  THE  I>ECLxVR\TION  IN  SPECIAL  ASSUMPSIT,  O^ 

POLICIES  OP  INSURANCE. 

II K  plaintifT  must  declare  specially  upon  a  policy  of  insur.     I  ^^^J 

.       .  1    .    J  1 .  Division 

\vo^  as  he  caonot  maintain  a  general  tndeoitatus  assumpsit   of  siib- 

^Hu\  it.      In  considering  the  rules  to  be  observed  in  declaring  J*^^* 
)ecial1y  upon  an  instrument  of  this  nature,  it  will  be  proper  to 
otice,  first,  the  mode  of  alleging  the  making  or  elfecting  of  the 
i)licy,  with  respect  to  the  parties,  time,  and  place  of  making  it ; 
ls  being  made  or  effected,  according  to  the  custom  of  merchants, 
ind  the  propriety  of  declaring  with  Kprofertin  curiam;  how  the 
)<>licy  and  memorandum  should  be  recited,  what  parts  of  each 
^houId  be  omitted  or  noticed  in  the  declaration,  and  the  proprie. 
ty  of  referring  to  the  recital  by  a,  proui patet ;  secondly,  the  alle- 
viations of  notice  of  the  policy,  payment  of  premium,  mutual  pro. 
mises  to  perform  the  policy ;  the  loading  of  the  goods ;  the  aver. 
inent  of  the  assared's  interest,  as  to  the  time  and  parties^  title  and 
amount  of  such  interest ;  the  different  forms  of  averring  it  where 
necessary,  and  where  no  interest  need  be  averred :  the  averment 
^or  whose  ase  the  policy  was  made  ;  the  mode  of  declaring  on  a 
policy  effected  by  an  agent,  expressly  *as  such ;  the  averment  that 
the  policy  was  effected  in  the  name  of  the  consignor,  &c.  that  the 
i^hip  was  in  safety ;  her  sailing  on  the  voyage ;  and  that  the  sti- 
pulated warranties  were  complied  with ;  thirdly  and  lastly,  the 
statement  of  tlie  loss,  with  respect  to  the  form  in  which  it  may 
to  general  be  made,  and  by  what  perils  it  may,  and  must  be  al- 
leged to  have  happened,  in  particular  cases ;  how  it  may  be 
Alleged :  and  where  it  need  not  be  particularly  alleged  at  all, 
or  may  be  given  ih  evidence  under  a  general  statement ;  the  alle. 
gations  of  notice  of  the  loss  ;  request  to  pay  the  sum  insured, 
and  the  defendant's  liability  to  pay  it ;  and  where  several  counts 
on  the  policy  are  proper.     Some  observations  are  added  pn  the 
use  of  the  counts  for  money  had  and  received,  and  on  an  atcount 
stated,  and  also  respecting  the  assignme.nt  of  the  breach  in  the 
&oji.payroent  of  the  money  insured. 

36 


[•383]> 


308  DECLARATION   IN   SPECIAL   ASSUimiT 

How  to  '^^  ^^^^  thing  which  the  plaintiff  must  state  in  his  decn. 

declare      tion  on  a  policy  of  insarance  is  the  policy  itself,  which  i«-^ 

on  iH  iicv  »        •  7 

made  by     foundation  of  the  whole  \     It  should  appear  to  hate  hen  ' 

^pent.        fected  by  the  plaintiff,  or  his  agent.     A  policy  of  assvrar 
like  a  bill  of  exchange,  though  made  by  an  agent,  may  b«''' 
ed  to  hare  been  made  by  the  principal ;  although  it  U  v-"- 
in  both  cases,  to  state  that  it  was  made  by  the  party  vhoa; 
ally  effected  it^  as  agent  for  his  principal.  The  statute  1^  ^ 
3.  c.  56.  not  directing  what  persons  shall  make  or  effect  | 
cies,  but  only  what  name  or  names  shall  be  inserted  tk-rr*' 
seems  that  one  may  effect  the  policy  for  another,  and  a  vv 
person's  name  may  be  introduced  into  the  instrument  and  * 
r*384l     *plaintiff  may  state  that  he,  by  his  agent,  made  the  policy,  r 
porting  that  the  party  mentioned  therein  caused  tiiefibir** 
goods  to  be  insured,  for  the  person  io  whom  the  polio  (i<  < 
might,  or  should  appertain. 
Dav  and         '^^^  policy  is  usually  stated  to  have  been  made  on  ihf^'' 
pUce  of      it  bears  date,  which  it  generally  does  on  some  certain  di'> 
DoUcv^      though  the  subscriptions  of  the  different  underwriters  arc  rv. 
now  Stat-    ed  on  different  days,  according  to  the  times  when  such  fsiu 
scriptions  were  in  fact  made.    But  there  is  no  occasion  to  ^ti^ 
that  the  policy  bears  date  on  the  day  on  which  it  is  alle^p^  *' 
haye  been  made,  or  that  it  bears  any  date  at  all,  nor  is  it  ^^'^ 
io  make  such  allegation;  and  if  it  be  not  made,  it  is  appre- 
hended that  the  day  on  which  the  policy  is  stated  to  bare  bf^^ 
effected  is  not,  in  general,  material,  and  need  not  be  provals* 
laid.     It  is  usual  io  allege  that  the  policy  was  made  at  ttt 
place  where  the  venue  is  laid,  though  that  may  not  be  the  fa^^ 
and  which  is  altogether  unimportant. 

It  is  not  unusual,  in  declaring  on  a  policy  of  assoraocf.  t^' 

^t*pw-^   sUte,  that  the  plaintiff  caused  to  be  made  a  certain  tsri^i^^  <^^ 

iy  made,     policy  of  assurance,  though  in  truth,  the  assurance  is  madeM 

cj  '"^S?      *^®  defendant,  instead  of  the  plaintiff,  and  policies  are,  for  i*« 

most  pai*t,  not  written,  but  printed.     It  seems  more  corit^' 

and  proper  to  state  that  the  plaintiff  effected^  or  caused  to  ^^ 

effected,  a  certain  policy  of  assurance,  only.    But  there  cau  ^' 

no  serious  objection  to  the  plaintifl^s  saying  that,  he  nw^f*^^ 

caused  io  be  made  the  policy  ;  as  the  statute  38  G.  3.  c.  5'^- 

uses  the  terms  "  making  and  effecting"  the  policy,  synonj- 

•  *  Park  33a  6th  ed. 
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mo  a  sly.     HowcTpr,  it  may  perhaps,  with  more  propriety  be 

^ai.l,  that  a  ♦man  effects  a  policy,  whether  it  be  on  bis  own  ac-     [*385] 

count,  or  on  account  of  another ;  though  he  cannot  so  well  be 

^aid  to  make  it,  unless  for  himself. 

It  is  no  more  necessary  to  state  a  policy  of  assurance,  than  a  That  it 
hill  of  exchange,  to  be  made  "  according  to  the  usage  and  cus.  -^^  ^^ 
torn  of  merchants ;"  although  this  is  usually  done;  and  we   to  usage  * 
njve  before  observed,  that  in  declaring  on  a  bill  of  exchange  it   °v  "^f5' 
"as  been  determined  to  be  unnecessary'':  so  that  a  declaration 
L-n  a  policy  would  not,  it  seems,  even  be  bad  on  special  demur- 
Tur.  on  account  of  its  not  being  alleged  to  have  been  made  ac. 
( ording  to  the  usage  and  custom  of  merchants. 

A  declaration  in  assumpsit  on  a  policy  of  insurance  is  good   Pn^f^^  of 
without  making pro/er^  of  the  policy,  though  stated  to  be  in   policy, 
^ritiug;  for  where  the  plaintiff  declared  in  assumpsit  upon   Jj^f^^" 
a  policy  in  writing,  without  stating  it  to    be   brought  into 
court,  it  was  moved  by  the  defendant  that  his  case  w^s  such 
that  he  could  not  plead  non  assumpsit,  but  a  special  plea, 
grounded  upon  the  same  writing,  of  which  he  had  no  counter. 
part  but  that  in  the  insurance  office,  and  that  inasmuch  as  the 
plaintiff  had  declared  without  making  a  profert  of  it,  he  should 
be  ruled  to  produce  it,  that  the  defendant  might  view  it.     In 
this  case,  no  objection  appears  to  have  been  made  to  the  dec  la. 
ration :  but  the  court  granted  a  perpetual  imparlance,  and  they 
all  agreed  that  if  the  plaintiff  wpuld  strike  out  of  his  declara. 
tioQ  that  the  policy  was  in  writing,  the  rule  for  the  ^impar.     r*380l 
liuice  should  be  discharged  ;  which  the  plaintiff  rendered  un. 
necessary,  by  agreeing  that  the  defendant  should  have  oyer  c. 

An  action  at  law  lies  upon  a  policy  of  insurance,  though   -^ 
there  be  &  clause,  that  in  case  of  any  loss  or  dispute  about  the   tlon  on 

policy,  it  should  be  referred  to  arbitration ;  if  in  fact  there  be   P^hcy, 

contain^ 
no  reference  depending,  or  made  and  determined ;  for  the  agree.   Ing 

mcnt  of  the  parties  cannot  oust  the  courts  of  common  law  of  3."®*  ^^ 

their  jurisdiction*^.     In' one  case  indeed,  where  the  defendant, 

in  a  suit  in  equity^  pleaded,  that  by  agreement,  the  matters  in 

controversy  were  to  be  referred  to  arbitration,  and  that  there 

should  not  be  any  suit  in  law  or  in  equity,  the  Master  of  the 

Rolls  (Sir  Lloyd  Renyon)  is  reported  to  have  said^  that  there 

^  Ante  306,  7.  «  Siiister  v-  Cocl,  I  Sid.  386.  <>  Kill  v.  HoUis- 

^r.  1  Wila.  129. 
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could  be  DO  doubt  but  that  the  parties,  entering  into  rack  u 
agreement,  were  bound  by  it.  But  that  case  has  been  ovvr.rd. 
ed  «.  In  such  case  therefore,  it  is  not  necessary  to  state  tb^ 
clause  in  thedeclaratioit^ ;  lind  though  it  be  shewn,  the  plaistj 
need  not  (though  it  seems  he  did  in  the  aboTe  case)  state  tt: 
there  has  been  no  reference ;  for  it  is  to  come  on  tbe  part »' 
the  defendant,  to  shew  the  contrary :  because  the  court  w,- 
not  intend  against  their  own  jurisdiction,  and  it  is  not  lii^ 
that  the  plaintiff  would  have  declared  against  the  defendant,  : 
he  was  barred  by  the  reference. 

It  is  not  necessary  to  state  the  particular  description,  or  ad- 
dition, of  the  person  or  persons  in  whose  name,  or  firm,  th- 
insurance  was  effected,  as  stated  in  the  policy.    *  And  aUkce^^ 
it  is  usual  in  practice  to  recite  the  policy  throoghout,  ti^f- 
ther  with  the  whole  of  the  printed  memorandum,  this  appear* 
to  be  unliecessary ;  the  same  rule  holding  with  respect  to  t£f 
recital  of  a  policy  of  assurance,  as  any  other  written  instni. 
ment  or  contract,  viz.  that  no  more  of  it  need  he-shewn  thani^ 
relevant  to  the  plaintiff's  action  s«     Therefore  it  is  Boperfloou' 
to  state  any  thing  respecting  the  goods,  where  the  policy  b  on 
ship  only ;  or,  where  the  policy  is  only  upon  the  goods,  to 
state  any  thing  more  respecting  the  ship,  than  is  connected  witb 
that  part  of  the  contract  which  applies  to  the  goods.  The  czses 
as  to  the  setting  forth  ^,  or  finding  by  the  jury  ^,  of  part  m\} 
of  an  intire  promise,  do  not  at  all  break  in  upon  the  above  ob- 
servation  ;  the  very  principle  of  which  is,  that  thfe  matter  pro- 
posed to  be  omitted  is  no  part  of  the  contract  of  insuraDCf. 
Neither  is  it  necessary  to  shew  in  the  declaration,  who  was  tk 
master  of  the  ship ;  and  indeed  it  does  not  appear  why  this  b 
stated  in  the  policy,  which  stands  good,  according  to  its  own 
words,  though  any  one  else  than  the  person  named,  should /r<> 
for  master  in  the  ship,  by  whatsoever  name  or  names  he  should 
be  named  or  called  J.     Nor  need  the  plaintiff  shew  the  clao^ 
which  gives  him  a  liberty  to  touch  at  any  ports,  &c.  especially 
if  he  has  not  used  such  liberty  ;  for  it  does  not  alter  the  vot- 
age  insured,  but  is  only  an  authority  to  the  plaintiff  to  touch 
at  any  ports,  &c.  in  the  course  of  such  voyage,  and  exco^ 
him  from  what  might  otherwise  be  deemed  by  the  defendant  a 
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(?  visfttion  from  it.     The  clause  respecting  the  value  of  the  ship 
r  ^oods  should,  for  *propriety's  sake,  be  omitted,  if  the  po-     [*388j 
1 4'y  l>e  not  a  valued  one.     Indeed,  the  insertion  of  it,  with  a 
-laalc  for  the  value,  might  possibly  be  deemed  ground  for  spe. 
ia.1  demurrer.     It  is  not  necessary  to  state  any  more  than  the 
>articular  peril  which  occasioned  the  loss  declared  for;  al. 
houjt^li  it  may  be  prudent  to  insert  in  the  declaration  all  perils 
is  hich  are  of  the  same  sort,  so  that  t]||||^aioti IT  may  not  be  turn. 
(I  round  at  the  trial  by  the  production  of  unexpected  evidence. 
After  stating  the  particular  perils  by  which  the  plaintiff  is  like. 
I V'  to  prove  the  loss  to  ha?e  happened,  there  is  no  use  in  recit. 
iiig    that  general  clause  of  insurance,  against  all  other  perils 
losses  or  misfortunes  than  those  particularly  mentioned  in  the 
policy ;  at  all  events,  where  the  loss  which  has  happened  comes 
ilearly  within  one  of  the  losses  or  perils  particalarly  enumerat- 
ed in  the  policy.     The  clause  in  the  instrument  which  makes  it 
lawful  for  the  assured  to  sue,  labour,  &c.  at  the  expense  of  the 
insurers,  may  also  perhaps  be  omitted  in  declaring ;  for  it  has 
been  determined,  that  in  order  to  entitle  the  insured  to  recover 
the  expenses  of  salvage,  it  is  not  necessary  to  state  them  spe- 
cially in  the  declaration,  because  salvage  is  an  immediate  and 
necessary  consequence  of  the  property  being  saved  from  acci- 
dent k. 

If  the  loss  declared  for  be  a  total  one,  by  either  of  the  perils   ^yjj^^^  ^, 
mentioned  in  the  policy,  there  is  no  occasion  to  mention  the   cital  of 
common  printed  memorandum,  at  the  bottom  of  the  policy.   3^;,^ 
Neither  need  any  mention  be  made  of  it,  though  it  be  an  ave.   unneces- 
rage  or  partial  loss  which  is  declared  for,  if  such  loss  be  not   ^^'' 
general,  or  by  the  ^stranding  of  the  ship.     And  if  the  loss  be     [*389] 
upon  some  of  the  goods  mentioned  in  the  memorandum,  it  is 
only  necessary  to  mention  so  much  of  it  as  relates  to  them  ;  up- 
on the  same  principle,  as  that  if  the  policy  be  on  ship  or  goods 
only,  so  much  of  the  policy  need  only  be  stated  as  is  relevant 
to  the  subject  of  the  insurance. 

Having  shewn  what  parts  of  the  policy  may,  and  ought  to    •mi,.f. 
be  omitted  in  declaring,  it  only  remains  to  make  a  few  observa.   parts  of 
tions  on  what  parts  of  it  should  be  stated,  before  we  proceed   ^"^> 
to  notice  the  averments  necessary  to  be  made  subsequent  to  the   be  stated, 
recital  of  the  policy,  and  the  mode  of  making  them.     The  ^^  ^*^^^  • 

it  Parfte  189.  £t  vide  post  413. 
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Toyage  must  be  correctly  shewn,  according  to  tliepolicj  ;  and^ 
any  alteration  be  made  in  it  before  the  loss,  it  may  be  slipn 
by  way  of  memorandam.  So,  the  time  of  the  connBencei&^Tr. 
andconclasion  of  the  adventure,  or  risk  insared,  and  tlw  peril* 
ihsured  against,  or  at  all  events  such  of  them  as  hare  bappert^. 
most  be  stated  according  to  the  fact ;  any  material  omission,  c* 
variation  from  the  policy,  in  these  particulars,  vrill  be  Cacaf  ti- 
the declaration.  The  aflBhnent  introduced  into  policirs,  thu 
they  should  be  of  as  much  force  as  those  made  with  thp  insc. 
ranee  companies  established  by  the  statute  6  6r.  1.  c.  IS.  s.  1. 
is  commonly,  and  may  be,  without  any  impropriety,  inserfFif-! 
in  the  declaration.  It  is  the  19th  section  of  that  statute  whkk 
enacts  that  any  private  or  particular  person  or  persons  sfaaU  «^ 
at  riberty  to  write,  or  underwrite,  any  policies,  or  engage  hrs. 
self  or  herself  in  any  assurances,  of,  for,  or  upon,  anj  ship  or 
ships,  goods  or  merchandizes,  at  sea,  or  going  to  sea,  or  lend 
money  by  way  of  bottomry,  as  fully  and  beneficially  as  if  tlat 

r^SOOl     ^^^  ^^^  never  been  made,  so  *as  the  same  be  not  upon  the  ac. 
count  or  risque  of  a  corporation  or  body  politick,  or  upon  the 
account  or  risque  of  persons  acting  in  a  society  or  partnership 
for  that  purpose,  as  mentioned  in  the  act ;  any  thing  thema 
contained  to  the  contrary  notwithstanding.     That  part  of  the 
policy  which  acknowledges  the  payment  of  the  premium  shoald 
be  stated  in  the  declaration  ;  although,  if  the  plaintiff  aTer  tbe 
payment  of  it,  such  part  of  the  policy,  may  be  dispensed  with. 
In  stating  the  different  parts  of  the  instrument  and  any  memo^ 
randnm  which  may  be  made  upon  it,  care  should  be  taken  to 
connect  them  together,  by  proper  introductory  words,  so  as  to 
make  the  statement  sensible.     The  memorandums  may,  in  gene- 
ral^  be  considered  as  part  of  the  policy  itself ;  and  it  seems  »• 
ther  improper,  though  it  is  usual,  to  state  the  memorandnms 
as  (hereunder  written^  for  in  point  of  fact  the  memoranduns 
generally  precede  the  subscriptions  of  the  underwriters,  and 
are  besides,  printed.      Such  warranties  or  stipulations  in  the 
policy,  or  which  may  be  subscribed  or  added  to  it  by  way  of 
memorandum,  or  otherwise,  must  be  noticed  in  the  declaration, 
if  they  regulate  the  voyage,  or  nature  of  the  insurance L 

Frout  Pa-       ^^  reference  ought  to  be  made,  in  pleading,  to  any  iostro- 

tet^  unne-  ment  but  what  IS  formally  brought  into  court  by  a  firq^r^  iff 
cessary. 

1  Al.  28»  9.  Mardiall,  680, 1. 2d  ed. 
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iricum  /  and  as  a  poliej,  or  other  instrument  without  seal,  is 
lot  so  brought  into  court,  no  reference  ought  to  be  made  to  it, 
IV    ^aj-  of  prout  paiei^  any  more  than  to  a  bill  of  exchange,  or 
.roniissory  note.  The  reason  is,  that  the  contract  in  such  *case     L*^^^J 
<  not  such  conclttsiTe  evidence  to  the  court,  as  if  it  were  by 


After  the  recital  of  the  policy  and  memorandums,  it  is  not   Notice 

unusual  to  make  an  averment  that  the  defendant  had  notice  of  ^   "^    ^' 

A^^Tti  »n  ;  but  it  seems  to  be  no  more  necessary  to  state  that  the 

<lofeiidant  had  notice  of  a  policy,  than  that  he  had  notice  of  a 

^>\\\  or  note  on  which  Jie  is  sued,  which  is  never  done  ;  for  it 

a)ipears,  by  other  averments  in  the  declaration,  that  he  w^as 

privy  to  the  policy  being  made. 

After  setting  out  the  policy,  the  declaration  states  the  pre-   paympnt 

mium  paid  on  the  sum  insured,  the  subject  of  the  insurance,    ofprerai- 
-      '^  ?  J  '    um ;  and 

ana  the  plaintiffs   promise  to  perform  his  part  of  the  policy,    mutual 

After  which  follows  the  defendant's  undertaking  to  become  an   promises] 

assurer  to  the  plaintiff  of  the  sum  assured,  on  the  ship  or  goods 

in  question,  and  to  perform  his  part  of  the  policy.      Then  it  is 

usually  stated  that  the  defendant  underwrote  or  subscribed  the 

policy,  as  assurer  of  such  sum "  ;  though  this  allegation,  it 

bccms,  comes  with  more  propriety  before  the  statement  of  the 

defendant's  promise  to  perform  the  policy. 

If  the  policy  be  on  goods,  the  declaration  shews  that  goods   Loadinir 

were  loaded  on  board  the  ship;  but  it  need  not  specify  the  par-   <>f  goodi, 

ticular  goods  put  on  board,  even  though  the  policy  be  on  a   avennent 

particular  species  of  goods.   *It  is  enough,  in  all  cases,  to  aver   ^J*  *''"*• 

that  "  divers  goods"  were  loaded,  if  it  sufficiently  appear  that    f^sg^'l 

the  policy  attached  upon  such  as  were  loaded.      Therefore, 

M  here  the  declaration  stateil,  that  the  assurance  was  declared  to 

be  on  indigo  and  bale  goods,  and  then  alleged  that  "  divers 

goods"  were  loaded  on  board  the  vessel,  to  be  carried  the  voyage 

mentioned  in  the  policy,  and  that  the  policy  was  made  on  those 

goods,  which  were  lost ;  though  it  was  assigned  for  special 

cause  of  demurrer,  that  it  did  not  appear  that  the  goods  loaded 

were  of  the  description  insured,  and  it  was  not  averred  that 

«  Marshall,  681.  «  U 
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they  were  indigo  or  bale  goods,  the  court  obserred,  thai  tht 
allegation  in  the  declaration,  that  the  policy  was  made  on  t^ 
goods  put  on  board,  completely  answered  the  objectioB  ;  siotf 
that  could  not  be  true,  unless  indigo  and  bale  gooib  -weic  Uiad. 
ed  on  board,  which  it  would  be  necessary  for  the  pLuntUT  it 
proTe  at  the  trial  ®. 

But  it  is  necessary  that  it  should  appear  that  the  goods  Imd. 
ed  were  those  insured ;  for  where  the  declaration  was  on  a  pdi. 
cy  on  goods,  at  and  from  London  to  Embden,  in  Ae  uhb 
form,  beginning  the  adventure  on  the  goods,  from  the  loadic*: 
thereof  on  board  the  ship ;  and  the  insurance  was,  by  a  ncBv- 
randum,  declared  to  be  on  fifteen  hogsheads  of  tobacco,  nari. 
od  B.  S.  No.  51  and  65  ;  to  which  declaration  there  was  a  9ff^ 
cial  demurrer,  assigning  (amongst  other  causes)  that  tbe  g06d» 
wore  not  averred  to  have  been  put  on  board  at  London,  ic^ 
that  they  were  not  alleged  to  have  been  marked  or  numbered 
as  in  the  memorandum,  but  only  thus,  ^^15  hogsheads,  tk 
goods  in  the  said  policy  mentioned,"  the  court  inclined  to  thivt 
[*393]  the  ^declaration  bad?.  But  the  above  objections  seem  to  hare 
been  the  least  important  of  those  assigned  for  causes  of  dp. 
murrer^i.  The  other  objections  so  assigned  will  be  pr^enth 
noticed. 

The  declaration  in  general  states  the  interest  of  the  assured 
in  the  subject  of  the  assurance,  to  the  amount  of  all  the  money? 
by  him  insured  therein.     The  usual  fprm  of  avennent  states, 
that  the  party,  or  parties,  was,  or  were  interested,  ^^  at  tbethne 
of  making  the  insurance,  and  from  thence  continually  until  and 
at  the  time  of  the  loss*^."     But  it  docs  not  seem  necessai^^  to 
state  any  more  than  that  the  party  was  interested,  ^^  at  the  time 
of  the  insurance  ;"  for  the  only  object  of  the  averment  of  inter- 
est, where  any  is  necessary,  (which  is  not  always  the  case)  is* 
to  shew  that  the  policy  was  not  a  gaming  or  wagering  one, 
within  the  statute  19  G.  %  c.  37.  before  which  atatute,  as  will 
be  presently  seen,  no  averment  of  interest  was,  in  any  case, 
nccei^ary  ;  and  whether  the  policy  was  of  that  nature,  can  oolj 
depend  upon  whether  the  party  was,  bond  fide^  interested  in 
the  insurance  at  the  time  of  making  the  contract ;  or,  in  other 
words,  whether  it  was  then  a  contract  of  indemnity,  to  secure 
the  part^'  against  a  real  loss  to  which  he  might  otherwise  be 

o  Dc  S}'raonfi  «.  Johnstoue,  2  N.  R.  77.  p  "De  S^tnonds  «.  SUedderi; 

$  B.  &  P.  153.  <L  Id,  r  Marshall,  681. 
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ftosed,  or,  ID  the  nature  of  a  wager,  against  a  future  and  in. 
lerent: event.  It  therefore  deems  to  be  altogether  useless  and 
L^atory  to  state  tiiat  the  party  was  interested,  from  the  time 
t  ho  assoraaoe  until  and  at  'the  tinie  of  the  loss.  But  wh^i^ 
v  aTeroient  of  interest  is  necessary,  it  must  be  shewn  to  hare 
i  stcd  at  the  time  of  the  insurance ;  for  where  the  ^declaration  [*394] 
!y  stated  the  party  to  have  been  interested  until  and  at  the  ^« 
tno  of  the  loss,  without  shewing  that  he  had  any  interest  at 
i^  time  of  making  the  policy,  or  effecting  the  insurance,  and 
:it  was  assigned' for  special  cause  of  demurrer,  (which  Was 
'•^mingly  the  strongest  objection  in  the  case  of  De  Symonds  and 
[u*ddei»,)  it  seems  (as  before  observed)  to  have  been  consider. 
i  by  the  court  in  that  case,  that  the  declaration  was  bad ;  but 
u  judgment  was  given,  although  the  plaintiff  was  at  a  subse. 
uont  day  compelled  to  amend  *. . 

[t  seems  sufficient  to  state  an  interest  in  the  party  who  had   As  to 
Uc  property,  at  the  time  of  effecting  the  policy ;  for  where  A.   I»rti«*-. 
iiid  B.  declared  upon  a  policy  of  insurance,  and  averred  that 
hey  were  interested  at  that  time,  and  from  thence  until  and  at 
rhe  time  of  the  loss,  and  it  was  proved  that  after  the  policy  was 
'liTected,  but  before  the  loss  happened,  C.  became  a  partner 
with  A.  and  B.  in  the  goods  insured,  it  seems  to  have  been  con- 
sidered that  the  variance  was  not  fatal,  because  the  averment  of 
interest  relates  to  the  time  of  making  the  policy  ^     If  it  be 
averred  in  the  declaration  (as  it  may)  that  the  plaintiff  is  solely 
interested,  such  an  averment  will  let  the  plaintiff  in  to  prove  a 
sole  interest  in  himself,  notwithstanding  the  policy  bear  the 
joint  names  of  the  plaintiff  and  another  person  ".     And  'yhere 
the  plaintiff  was  one  of  the  four-part  owners  of  a  ship  and  each 
insured  the  freight  without  effecting  the  insurance  on  any  par- 
ticular share,  and  the  plaintiff  in  his  declaration  stated  his  in. 
terest  generally,  and  not  in  any  *aliquot  part  of  the  ship,  it  was     [*3^5] 
objected  that  he  ought  to  have  stated  his  interest  according  to 
the  truth,  and  not  in  that  general  form  ;  but  Mr.  Justice  Bui. 
Ut,  who  tried  the  cause,  held  that  the  policy  being  an  open  one^ 
^e  might  recover  accbrding  to  his  interest;  and  he  had  a  verdict 
accordingly  V.  (1) 

"  2  B.  &  P.  143.  Jnte  392y'3,         t  Percbard  v.  Whibnore,  2  B.  &  P.  155. 
notii.   «  Muvhv.  Robinson,  4  E«p.  9a   /KiAiDg«.Buniett»Manhafl,730. 

(1)  A  policy  in  the  name  of  one  joint  owner,  at  property  may  appear 
^  itliottt  the  claufle  as  well  in  hi^  own  name,  as  in  the  name  and  namea  of 
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/^^  ^  Proof  of  interest  in  any  share  of  the  property  iesnrrf  to«f 

tide,  and  amount  will  support  (his  aVerment ;  for  the  plaintiff  shall  i«» 
^mooiit  cover  damages  according  to  the  extent  of  the  interest  ts  kap- 
pears  in  evidence  ^.  Where  the  plaintiff  declared  on  mpolif^ 
on  a  cargo  of  corn,  and  averred  that  certain  persons  were.it 
the  time  of  loading  the  cargo  and  subscribing  the  policr,  sad 
from  thenceforth  until  and  at  the  time  of  the  loss,  integteted  is 
(he  said  corn,  to  a  large  amount,  to  wit  to  the  amoant  ^  afi  ik 
money  insured  thereon  (which  was  j^400.)  but  itappieftied  tku 
the  persons  alluded  to  had,  after  the  shipment,  parted  widi  t 
share  of  the  cargo  to  a  stranger,  who  thereby  became  jointlj  !>• 
lerested  with  themselves  :  Lord  Eldon,  then  C.  J.  of  ll»C«au 
mon  Pleas,  was  of  opinion  that  the  evidence  entitled  tlie  plia- 
tiff  to  recover ;  for  the  whole  and  absolute  property  was  ww 
vested  in  the  persons  stated  to  have  been  interested  In  it,  and. 
by  parting  with  a  share  of  that  property,  they  did  not  tfvest 
themselves  of  that  insurable  interest  which  they  origimJly  ptf- 
sessed^.  On  a  motion  for  a  new  trial,  his  Lordship  declin^ 
that  his  opinion  upon  the  case  was  very  clear :  he  tbottf^  tir 
plaintiff  had  a  sufficient  interest  throughout  the  intiretg  of  tte 
cargo  (notwithstanding  other  persons  had  a  beneficial  interef^ 
[4^395]  in  part)  to  support  the  ^averment  in  the  declaration.  Hsatb. 
J.  said,  he  did  not  see  why  a  joint  tenant,  or  tenant  in  coibimd, 
had  not  such  an  interest  In  the  tM/fVefy,  as  will  entitle  him  t« 
insure:  a  policy  made  by  a  person  so  interested,  is  not  tohf 
considered  as  a  wager  policy.  Rooke,  J.  also  thonght,  that  tb 
interest  proved  answered  the  terms  of  the  averment.  Chaiito!< 
J.  ol^served,  that  the  averment  in  substance,  was  nothii^nois 
than  that  the  persons  for  whose  profit  the  insurance  was  made, 
had  an  interest  in  the  subject  of  that  insurance :  they  were  fiot 
bound,  by  the  terms  of  the  averment,  to  shew  any  thing  noit 

^  Marshall,  682-  »  Page  «.  Pry,  3  Esp.  185- 


all  and  every  other  person,  &c.  does  not  cover  the  interest  of  a  joifil  ovaer. 
Under  an  averment  of  individual  interest,  tJie  interest  dt  a  co-ptrtanlBp 
cannot  be  given  in  evidence,  nor  an  averment  of  the  interest  of  a  compuy 
he  supported  by  a  special  contract  rc^ngin  its  terms  to  the  interest  of  an 
individual.  Ctraves  v.  Boston  Marine  Insurance  Company^  2  Cnoich  B^ 
419.  In  this  case,  the  court  intimated  great  doubts  of  the  decisioB  in  tbr 
crfse  of  Page  v.  Fry,  2  Bos.  &  Pull.  240,  in  fm.    Sec  2  Cam.  Rep.  303. 
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laxi  tiiat  th^y  bad  an  interest ;  if  it  was  to  the  extent  of  one 
lundlredth  part  of  tJie  cargo,  it  was  sufficient :  the  spirit  of  the 
Q  €reo.  9.  only  requiring  that  the  policy  should  not  be  a  gam- 
as^  policy  7.  An  attempt  was  once  made  to  nonsuit  a  plain. 
t  ffy  because  the  declaration  alleged  that  he  had  a  smaller  interest 
rhaxi  he  appeared  in  proof  to  have,  but  this  attempt  failed ;  for 
9#7tne  mqfu$  canHnei  in  se  minus  *.  In  that  case^  the  plaintiff 
»tat€9d  that  he  was  possessed  of  one  third  of  the  ship  insured ; 
but  Mr*  Park  judiciously  intimates,  that  although  he  had  the 
whole  of  the  ship,  he  could  never  afterwards  sue  in  respect  of 
the  other  two*thirds'. 

The  usual  averment  of  interest  states,  that  the  insured  was  D^g^j^iu 
interested  in  the  subject  matter  of  the  insurance,  to  a  large  forms  of 
amoiMit,  to  wit,  to  the  amount  of  the  sum  mentioned  in  the  po.  ^^^^^ 
Ucy ,  If  U  be  a  valued  one  ;  or,  to  the  amount  of  the  sums  in.  terest 
suredi,  if  it  be  i^i  open  policy  *»•    The  averment  of  interest  may 
bo  either  ^general  or  special.     Under  a  g^eral  averment,  the  •  [*S97] 
plaintiff  may  give  in  evidence  any  interest  he  may  hav,e  in  the 
aubjectof  the  insurance ;  but  if  the  averment  of  interest  be 
special,  it  jnnst  be  proved,  as  stated.     The  general  averment  is 
therefore  most  usual,  and  commonly  to  be  preferred  ;  nor  does 
there  appear  to  be  any  use  in  making  a  special  averment,  unless 
the  question  of  interest  be  the  only  ode  in  dispute  between  the 
parties,  and  the  plaintiff  be  desirous  of  putting  it  upon  record. 
In  order  to  save  the  expense  of  a  trial ;  as  where  the  question 
of  interest  is  wished  to  be  brought  to  an  immediate  decision 
upon  demurrer  <^, 

It  appears  that  at  common  law,  a  person  might  have  insured  wheie 
without  having  any  interest,  consequently  it  was  unnecessary  ii^tmst 
to  aver  any  interest  in  the  insured ;  and  since  the  statute  19   be  aver- 
Geo.  %  c.  37,  it  is  unnecessary  to  aver  interest,  in  any  case  not  '^d. 
prohibited  by  that  act.     Therefore  it  has  been'  holden,  that 
conmissionera  for  care  of  foreign  ships  and  goods  seized  by  the 
king  may  declare  on  their  own  interest,  as  'such  commissioners^ 
stating  the  nature  of  their  trust ;  and  that  a  count,  averring 
I    that  the  Bhips,  at  the  time  ^of  making  the  policy,  did  not  belong 
to  hts  majesty  or  any  of  his  subjects,  was  good,  without  any 

y  S.  C.  2  B.  &  P.  240»  &c.  Hiscox  v.  Barrett,  F^rke  542.  a.  S.  P. 
2  Page  «.  Rogers,  Park,  543,  3.  •  Id,  ^  Marshall,  681.  «  Scq  8 
P.8iE.  13.  :Marshan,  682. 
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arermeiit  of  interest  ^.  It  1ms  alio  been  detennineil,  ia  «  na. 
dern  case,  on  the  authority  of  the  case  of  Craafordand  Hantn, 
that  a  declaration  on  a  policy  on  a  foreign  ship,  althaugh  the 
words  ^^  interest  or  no  interest'*  be  not  in  the  policy,  need  not 
aver  any  interest  in  the  assured  «.^  In  a  late  ^case^  ttwm^ 
made  a  qnestion  whether  if  no  interest  be  averred,  it  is  su^ 
cient,  under  the  statute  10  Geo.  2.  c.  37.  s.  2.  to  state  thai  tk 
ship  was  foreign  when  the  policy  was  underwritten  and  the  los» 
happened,  without  stating  that  it  was  foreign  wheo  the  rUk 
commenced  ^.  But  it  seems  only  to  be  material  to  shew  that  i: 
was  so  at  the  time  of  making  the  contract. 
.  If  the  policy  be  made  in  the  name  of  an  agent,  whether  the 
action  be  brought  in  his  nam^  or  in  the  name  of  his  priocipal. 
in  either  case,  it  must  be  averred  for  whose  use  it  was  in  fact 
made;  as,  that  it  was  made  in  the  name  of  the  agent,  as  agnit 
lor  the  use  of  his  principal,  who  is  averred  to  have  been  inte- 
rested in  the  subject  matter  of  the  insurances.  But  it  is  apprf. 
bended  that  any  form  of  words,  which  indicate  that  fact,  will 
be  sufficient. 

It  is  laid  down,  generally,  that  if  the  insurance  be  effected  Id 
the  name  of  an  agent,  the  action  m&y  be  brought  either  in  \a 
name,  or  in  the  name  of  his  principal  h.  This  is  certainlj  true, 
as  a  general  proposition  ;  and .  there  are  many  cases  in  the 
books,  where  the  action,  under  such  circumstances,  has  been 
brought  in  the  name  of  the  agent ;  in  which  case,  it  is  proper  to 
state  the  mutual  promises  to  observe  the  policy,  as  having  bees 
made  by  and  to  the  plaintiff,  generally.  But  some  doubt  nay 
be  entertained  as  to  the  propriety  of  bringing  the  action,  and 
the  form  of  declaring,  if  the  policy  be  expressly  made  by  the 
agent,  as  such  ;  in  which,  case  tlierefore  it  seems  more  safe  and 
proper  to  declare  in  the  name  of  his  principal. 

*  Where  the  party  interested  is  named  in  the  policy,  and 
brings  the  action,  his  interest  is  stated  generally,  as  we  shall 
see  hereafter ;  but  where  that  is  not  the  case,  it  ia  shetvn  in  the 
d^laration,  that  the  policy  was  made  or  effected  in  the  name 
or  names,  style  or  firm,  of  some  of  the  persons  mentioned  in 
the  statute  SB  £r.  3.  c.  66.     This  is  done  immediately  after 

<>  Crawfurd  v.  Hunter,  8  D.  &  E.  13.  Lucena  v.  Craufurd,  5  B.  &  P, 
75,  2  N^.  R.  269.  See  also  IVIarshall,  684,  5.  «  Nantes  «.  Thompson, 
2  East,  385.    Parke  538.  <  Kellner  o.  Le  Mesuiier,  4  East,  S96L 

r  Marshall  683.  h  /</. 
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stating  the  memorandvins.  If  the  person  or  persons  in  whose 
name  the  policy  is  made,  or  effected,  be  the  consignor  or  con* 
signors,  consignee  or  consignees,  of  the  goods  or  property  in* 
sured,  nothing  more  is  necessary  to  satisfy  the  statute  than  to 
state  that  fact,  without  shewing  from,  or  to  what  place,  snch 
goods  or  property  was  consigned ;  which  the  statute  does  not 
require.  If  the  policy  be  made,  or  effected,  in  the  name  or 
names  of  the  person  or  persons  residing  iii  Great  Britain,  who 
receiyed  the  order  for  and  effected  such  policy,  the  averment' 
ought  to  be  that  the  person  or  persons  in  whose  name,  names, 
or  firm,  the  policy  was  effected,  at  the  time  of  making  the  po. 
licy,  resided  in  Great  Britain,  and  that  they  received  the  order 
for,  and  effected  the  policy.  If  the  policy  be  made  or  effected 
ID  the  name,  or  names,  of  the  person,  or  persons,  who  gave  the 
order  or  direction  to  the  agent,  or  agents,  immediately  employ, 
ed  to  negotiate  or  effect  the  policy,  it  seems  sufficient  to  aver 
that  such  person,  or  persons,  gave  such  order,  without  shew- 
ing who  was,  or  were,  the  agent,  or  agents,  so  immedmtely  em. 
ployed. 

If  the  policy  be  on  ship,  the  declaration  usually  states  that  rhat'shitr 
the  vessel  on  a  certain  day  '(which  is  generally  that  on  which  was  in 
she  is  itated  to  have  set  sail  on  her  voyage)  was  in  good  safety,   ^^' 
at  her  port  of  departures     *But  this  averment  seems  nnneees.     [^4001 
sary,  where  the  policy  is  on  the  ship,  lost  or  not  lost,  at  and 
from  that  port*     Nor  does  there  appear  to  be  any  authority  to 
shew  the  necessity  for  snch  averment,  in  any  case. 

The  next  averment  usually  ^ade  is,  that  the  vessel  sailed  on   Her  9m1* 
the  voyage  insured,  within  the  time  mentioned  in  the  policy,  if  ing  on 
a  time  be  thereby  limited  for  her  sailing ;  and  with  convoy,  or   jj^^    ' " 
the  like,  if  there  be  any  particular  warranty  in  the  policy  that 
she  shall  so  sailJ,  in  which  case,  such  averment  is  absolutely 
necessary. '  But  if  there  be  no  such  warranty  or  stipulation,  it 
does  not  appear  to  be  necessary  to  state  that  the  ship  sailed  on 
any  certain  -day  from  her  port  of  departure,  but  that  in  such 
case  it  is  sufficient  to  shew  that  she  was  lost  at  that  port,  whilst 
she  was  insured,  if  the  policy  be  on  her,  lost  or  not  lost,  at  that 
port;  or,  that  the  loss  took  place  after  her  departure  therefrom, 
and  whilst  she  was  sailingtir  proceeding  upon,  or  in  the  course 
of  the  voyage  insured.  In  an  action  on  a  policy  effected  on  the 

i  MttshaH  681.  i  M 
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7th  of  AagQst,  the  declaration  contained  an  aTerment,  that  ^. 
ter  the  making  of  the  policy,  to'  wit,  on  the  10th  of  Angvst, 
the  ship  was  in  safety  at  London ;  and  tiiat  afterwards,  to  ^*it, 
on  the  same  day,  she  sailed  on  her  voyage  to  Memel  ;  that  %ht 
afterwards  arrived  there,  and  was  lost  on  her  return  to  Londoa. 
It  appeared  in  evidence  that  the  ship  sailed  before  the  poliq 
was  effected,  viz.  on  the  37th  of  July ;  but  Lord  Keayon^  r 
the  trial,  thought  that  circumstance  immaterial ;  and  his  Lord 
ship,  and  the  other  Judges,  were  of  that  opinion,  on  a  aMitios 
to  set  aside  the  verdict :  Buller,  Justice,  obseiring,  that  &» 
^*401]     averment  did  not  *arise  out  of  the  contract,  nor  waa  the  €»n. 
tract,  as  stated  in  the  declaration,  made  to  depend  wpdo  i^ 
and  the  declaration  would  hare  been  perfect  witboat  H,  'd 
omitted  k. 
The  declaration  also  avers  an  exact  compliance  with  ever 
ance  with   ^^^rranty  expressed  in  the  policy  • ;  and  it  is  clearly  neoeKsry 
wamm-      to  aver  the  compliance  with  all  such  warranties  or  stipolatiitfi 
as  are  necessary  on  the  part  of  the  plaintiff  to  entitle  him  to  t&f 
benefit  of  his  insurance  ;  though  if  his  right  of  action  appear 
to  be  once  vested,  it  is  not  necessary  for  him  to  state  any  cir. 
cumstance,  the  omission  of  which  would  afterwards  defeat  2ii< 
right  of  action,  whether  it  be  introduced  in  the  policy  by  viy 
of  defeazance,  or  condition  subsequent ;  such  a  circnmstanre 
being  in  its  nature  matter  of  defence,  to  be  shewn  by  the  de- 
fendant, either  by  way  of  plea,  or  upon  the  evidence  at  the 
trial  >".  It  is  no  matter  in  what  part  of  the  policy  the  wamon 
is  introduced.    But  it  has  been  I^ld  that  the  necessity  of  arer- 
ring  a  compliance  with  it,  is  confined  to  conditions  whicfa  are 
to  be  performed  in  future,  and  does  not  exist  in  cases  wbere 
the  plaintiff  must  prove  the  fact  to  bring  the  ship  within  the 
policy  ;  thus,  in  the  case  of  a  policy  upon  a  ship,  described  to 
to  be  an  Imperial  ship,  it  is  not  necessary  to  aver  the  ship  to 
be  an  Imperial  ship  (a). 


k  Peppin  V.  Solomons,  5  D.  &.  E.  496.  Jnte  35,  &  ^  M  »  2  D 

&  E.  645,  6.  Jnte  133>  4. 


(a)  IIarpek  v.  Modelia-ki,  Easter,  23  Ceo,  3. 

««  •»Jnp«-  Action  on  a  policy  of  insurance  on  *'  the  Six  Sixten^  an  Imperial  sbiiK* 
Bced  not'  DemuRer  to  the  declaration,  on  the  ground  that  the  ship  waa  not  ai>cRtd 
K^f*^**  to  he anlinperial  ship. 
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*Tlie  next  material  averment  is,  of  the  loss  which  happened,     [*40S] 
hether  total  or  partial ;  which  the  plaintiff  must  shew  to  have  ^^^' 
ippened  by  one  or  more  of  the  perils  insured  against,  accord,   loss,  how 
ig  to  the  fact.     The  loss  may  be  averred  in  the  words  of  the  ^1^^  • 
oltcy,  and  that  is  the  best  and  surest  way  of  averring  if^;   general, 
ut  there  is  no  occasion  to  aver  the  fact  in  the  very  words  of 
he  polio  J,  for  if  it  come  within  the  meaning  of  those  words, 
t  will  be  sufficient.  The  loss  may  be  stated  generally,  and  the 
'xtent  of  it  ascertained  by  evidence^.     However,  it  must  be 
•tated  with  reasonable .  certainty,  that  it  may  appear  to  be 
viihia  the  policy,  and  the  defendant  may  come  prepared  to 
uiswer  it;  and  it  must  appear  to  be  a  loss  on  the  subject 
[natter  of  the  insurance  p.     The  perils  usually  insured  against 
are  those  of  the  seas,  men  of  vrar,  fire,  enemies,  pirates,  rovers, 
thlevefi,  jettizons,^  letters  of  mart  and  countermart,  surprisals, 
takinga  at  sea,  arrests,  restraints  and  detainments,  of  all  ^kings,     [*403| 
prmces  and  people,  of  what  nature,  condition,  or  quality  so. 
ever,  barratry  of  the  master  and  mariners,  and  all  other  pe- 
rils^ losses  and  misfortunes,  that  have  or  shall  come,  to  the 
hurt,  detriment,  or  damage  of  the  subject  matter  of  the  insu- 
rance, or  any  part  thereof.     The  common  printed  memoran. 
dum  points  out  another  species  of  loss,  not  particularly  enu- 
liberated  in  the  policy,  namely,  by  the  ship  being  stranded* 
And  it  is  observable  that  that  memorandum  provides,  although 
the  policy  itself  does  not,  that  certain  goods  therein  enumerated, 
being  of  a  perishable  nature,  as  corn,  &c,  are  warranted  free 
from  average  altogether;  and  others,  free  from  it  under,  so 
much  per  cent,  unless  general,  or  the  ship  be  stranded.    Other 

**  Marshall  692.        »  Jones  v.  Schmoll,  1  D.  &  E.  130,  1.        P  Robert- 
son  V,  Ewer,  Id.  IST. 


Wcodt  S^r  demurrer.  No  matter  in  what  part  of  the  policy  the  .war- 
'mty  b  introduced.  It  is  a  material  fact»  and  ought  to  be  averred.  The 
pr^oedcnts  are  all  so. 

^Qvenportt  contra,  I  admit  a|l  Mr.  Wood's  argument,  in  cases  of  con- 
<iitions  to  be  performed  in  future,  as,  to  guns  and  men,  or  goods  to  be 
<bipped  on  board  a  neutral  ship  or  ships.  In  those  cases,  there  must  be 
afi  averment.  But  here,  tlie  plaintiff  must  prove  that  the  ship  was  Impe- 
rial, to  bring  her  within  the  policy. 

The  GouKT  were  clear  that  the  declaration  was  ri^t,  and  refused  Mr. 
^<»d  Wave  tc^.amend. 

^idfQMntlbrpifinffr 
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pftrticnUur  perils  are  sometimes  insured  against,  by  a  speciii 

clause  ta  the  policy  or  memorandums.     As  differeat  cases  air 

to  be  found  in  the  books,  as  to  where  the  plaintifFiiia^,  or  m^) 

not,  declare  on  eitlier  of  the  above  species  of  loss,  it    will  br 

proper  to  notice  them  in  this  place. 

PreTious  to  which  however,  it  should  be  observed,  Aat  a!. 
Vcnuca 
where  it     ^^^owg^  there  is  a  case  in  Bosanquet  and  Puller's  Reports. 

happen-  wherein  it  appears  to  have  been  assigned  as  one  of  the  causes  of 
demurrer,  to  a  declaration  on  a  policy  of  insurance,  that  ne 
venue  was  laid  to  the  allegation  of  loss  on  the  high  seas,  aod 
the  court  inclined  to  think  the  declaration  bad'  ;  yet  then 
were  many  other  causes  of  demurrer  assigned  in  that  case,  of 
which  the  above  seems  of  all,  to  be  the  least  important ;  ^d 

r*404l  ^P^^  general  principles  of  pleading,  as  *well  as  in  common 
sense,  it  is  clear  that  no  venue  was  necessary,  according  to  the 
d<ictrtne  laid  down  by  Lord  Chief  Justice  Eyre,  in  the  case  of 
Ilderton  and  Ilderton  *,  that  where  matters  arising  abroad,  mix 
themselves  with  transactions  arising  here,  the  courts  of  thi> 
country  have  jurisdiction,  vnthout  resorting  to  a  fictitious  r?. 
nue,  which,  if  resorted  to,  will  be  nugatory  ;  a  proper  veaoe 
being  stated  for  that  part  of  the  transaction  which  arose  heif. 
In  the  very  infancy  of  commerce,  and  in  the  strictest  times,  (as 
may  be  collected  from  a  passage  in  Brooke's  Abridgment*)  (^ 
cognizance  of  matters  arising  in  this  country,  was  understood 
to  draw  to  it  all  matters  connected  therewith,  arising  in  a  fo- 
reign one ;  and  in  these  more  enlightened  and  commercial  days, 
the  court  would  hardly  hesitate  to  confirm  that  doctrine.  In 
the  case  cited  from  Bosanquet  and  Puller,  the  first  count  of  tbc 
declaration  stated,  that  the  ship,  with  the  goods,  after  her  de. 
parture  from  London,  and  before  her  arrival  at  Embden,  on  tie 
high  seas,  by  the  dangers  of  the  seas,  was  greatly  damaged,  and 
the  goods  were  thereby,  then  and  there,  spoiled  and  rendered 
of  no  use  to  the  plaintiff ;  and  the  last  cause  of  demurrer  as- 
signed  to  that  count  was,  that  it  did  not  allege  where  the  good« 
were  spoiled,  and  rendered  useless  to  the  plaintiff ;  but  this 
was  obviously  untrue,  as  it  was  expressly  stated  that  the  good.' 
were  there  spoiled,  &c.  which  alluded  to  the  place  on  the  higk 
sfas,  where  the  damage  happened  to  the  ship.     Indeed,  tlieit 

H  Jones  V.  8chmoU>  supra,        ^  De  Bymonds  v.  Shedden,  2  B.  &  P.  15^ 
•  2  Jf.  B.  162.  t  Bro.  Abr.  tit  trial,  p/.  93. 
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?ems  no  impropriety  in  stating  that  the  property  Insured  tvas 

amaged  on  the  high  seas,  whereby  it  became  useless,  or  lost  to 

he  plaiutiff,  at  London,  &c,  or  other  place  where  the  Tenne  is 

lid  '.   and  such  allegation  being  usually  made,  *it  will  be  im.     [*405] 

truclent  to  depart  from  it,  though  it  may  not,  in  strictness,  be 

lecessary.      But  it  would  certainly  be  improper,  and  absurd, 

o  allege,  as  is  sometimes  done,  that  the  ship,  or  goods,  on  the 

ligli   seas,  to  wit,  at  London,  &c.  became  lost  ;  though,  ac. 

ording  to  the  intimation  of  the  court  of  King's  Bench,  in  a  late 

:ase  upon  a  bail  bond,   no{  yet  reported,  such  an  allegation 

night  not  be  deemed  even  cause  of  special  demurrer. 

Although  the  peril  by  which  the  ship,  &c.  was  lost,  may   -where 
have  been  occasioned  by  some  other  peril,  still,  if  she  was  lost  plaintiff 
by  the  peril  of  the  sea,  the  plaintiff  may  declare,  and  recover,   clare  on 
accordingly  ;  at  all  events,  where  the  other  peril  is  not  the  ne-   loss  by 
cessary  and  inevitable  cause  of  the  loss  ;  as,  where  some  of  the  J^ 
crew  were  sent  on  shore,  to  make  fast  one  line  and  cast  off  ano. 
thcr,  bat  were  immediately  impressed  in  sight  of  the  ship,  by 
some  officers  in  his  majesty's  service  ;  and  in  consequence  of 
the  rope  not  being  cast  off,,  the  vessel  went  on  shore,  and  was 
lost.      In  that  case,  Sir  James  Mansfield  thought,  that  the  un. 
derwriters  should  not  be  answerable  for  the  interference  of  the 
press-gang.  But  the  three  other  judges  were  of  a  different  opi- 
nion.    Chambre,  J.  said  that  the  underwriters  were  liable,  un. 
less  they  could  impute  negligence  to  those  who  had  the  care  and 
management  of  the  ship.      lie  also  observed,  that  the  press, 
^ang  was  not. the  necessary  ^nse  of  the  loss  ;  for,  supposing 
all  the  hands  to  be  taken  out  of  a  ship  at  sea,  still  the  ship 
might  be  picked  up  and  saved  '^.  (I) 

*But  if  the  ship  be  not  lost,  and  do  not  sustain  any  damage     r^jQGl 
by  the  peril  of  the  sea,  though,  in  consequence  of  her  meeting   where, 
with  that  peril, -she  is  lost  by  capture,  the  plaintiff  cannot  de-   '^*- 
dare  as  upon  a  loss  by  the  peril  of  the  sea :  for  where  the  insu. 
ranee  was  against  capture  only,  and  the  ship,  while  on  her  voyage, 

«  Hodgson  V.  Malcolm,  2  N.  U.  336. 


(1)  A  loss  by  capture  is  a  loss  by  tlie  perils  of  the  seas.     Appleton  v. 
Otovninshield.  3  Mass.  Rep.  443. 

A  leak  occusioned  by  rats  without  the  neglect  of  tlic  master,  is  a  peril  of 
tk-  suas.     Garrigues  v.  Coxe.  1  Binn.  Rep.  692. 
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was  driven  by  a  gale  of  wind  on  the  coast  of  FFanoa,  fros 
which  however  she  did  not  receive  any  damage,  but  was  tbesr 
captured  by  the  eoemy,  it  was  held  that  the  plaintiff  conld  aoc 
declare  as  for  a  loss  by  the  perils  of  the  seas,  bat  by  eaptuf' ; 
for  had  the  ship  been  driven  on  any  other  coast,  she  would  haie 
been  in  perfect  safety  V.     So,  where  the  worms  had  destroyed 
the  bottom  of  the  ship,  while  she  remained  on  the  coast  of  Af- 
rica, so  that  she  could  barely  get  to  Cape  Coast,  where  she  vai 
condemned  as  irreparable,  and  a  question  arose  wbetlier  thii 
loss  could  be  considered  as  having  happened  by  the  perils  o! 
the  sea,  as  the  plaintiff  seems  to  have  declared,  the  jniy,  t& 
^       whom  Lord  Kenyon  referred  that  question,  fonnd  that  it  wia 
not  such  a  loss  ^.     Again,  where  the  insurance  waa  <m  slaves, 
against  the  perils  of  the  sea,  and  the  plaintiff  declared  that  the 
ship,  with  her  cargo,  was,  by  the  perils  and  dangers  of  the  sea, 
delayed  in  her  voyage,  whereby,  and  for  want  of  proper  food 
for  the  slaves,  occasioned  by  such  delay,  several  of  them  died, 
and  afterwards  in  the  course  of  the  voyage  the  ship  was  loiU 
with  the  residue  of  the  slaves  and  the  rest  of  the  cargo  :  it  wa^ 
held,  that  this  was  not  a  loss  by  the  perils  of  the  seas^  bat  ia 
consequence  of  a  mortality  by  natural  death,  arising  from  a  d&> 
r*407l     ^^^^^  of  the  ^captain,  in  not  taking  sulicient  provisions  >.   On 
the  same  principle^  where  a  ship  mistook  Jamaica  for  Dp* 
mingo,  it  was  decided  not  to  be  a  loss  by  the  perils  of  the 
seas  3".  (i) 
"Wliere  ^^  ^^^  ^^>P  ^^  captured,  though  the  capture  arise  from  some 

plaintiff  other  peril  insured  against,  yet  if  that  be  not  the  necessary  cause 
clafe  on  ^^  ^^^  ^^^^9  ^^®  plaintiff  may,  and  must  state  it  to  have  been  bv 
loss  by  capture.  It  has  been  before  observed,  that  if  the  ship  in  her 
voyage  be  driven  by  a  gale  of  wind  on  the  enemy's  coast,  and 
Is  there  captured  by  the  enemy,  but  does  not  receive  any  dsn- 
age  by  the  wind,  that  is  clearly  a  loss  by  capture^  and  the 
plaintiff  must  therefore  declare  as  upon  a  loss  of  that  nataret 

▼  Green  v.  Elmslie,  Peake  N,  JP.  212,  «  Rohl.  v.  Parr,  1  Esp.  444 

X  Tatliam  v,  Hodgson,  6  D.  &  E.  656.  7  Gregson  v.  Gilbert, 

Park  83. 


(1)  In  Martin  v.  The  Salem  Marine  Insurance  Company.  3  Mass.  Re|k 
42(K  it  was  held  that  damage  occasioned  by  woiins  and  climate  are  not 
pciila  within  the  common  policy.  But  see  f:ontra  per  livin^oii  J.  in  3 
Cwnes.  Rep.  90. 
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nd  not  1»y  the  perils  of  the  sea  «.  The  reason  of  which  is,  that 
fie  latter  of  those  perils  does  not  in  fact  occasion  the  loss,  and 
annot  be  said  to  hare  been  the  necessary  and  ineritable  cause 
•f  it.  This  case  therefore  falls  within  the  principle  of  that  of 
lodgson  and  Malcolm,  before  quoted  ^ 

But  if  the  policy  be  upon  a  foreign  ship,  interest  or  no  in-   "vviiere 
crest,  and  the  ship  after  capture  be  released,  so  that  she  could  not.    if 
iSLTe  proceeded  on  her  royage,  and  arriyed  at  her  destined  port,   released 
(he  plaintiff  cannot  declare  as  upon  a  loss  by  capture  ;.  because  after  cap- 
he  could  not  abandon,  the  insurance  not  being  upon  any  in^ 
terest  capable  of  abandonment ;  her  arrival  at  port  was  there* 
fore  the  eyent  insured  against,  which  was  not  prevented  by  the 
rapture.     However,  if  the  policy  had  been  upon  interest,  as  the 
insured  may  in  such  case  abandon,  *the  averment  of  a  loss  by     [*408] 
capture  would  hav^  been  good  ^, 

So,  if  the  policy  be  on  goods  which  are  seized  and  confiscat-   ,-  ^ 
ed  by  the  enemy,  in  attempting  to  land  them  contrary  to  their   be  seized 
revenne  laws,  the  plaintiff  cannot  declare  on  such  loss,  as  by   ^  <^ntra- 
capture  of  the  enemy  ;  therefore  where  the  declaration  stated, 
that  before  the  goods  were  landed,  they  were,  in  a  forcible  and 
hostile  manner,  seized,  captured,  taken  and  carried  away,  by 
certain  persons  then  being  at  enmity  and  open  war  with  our 
lord  the  king,  to  the  plaintiffs  unknown,  and  it  appeared  in 
evidence  that  the  vessel  arrived  at  a  port  near  Cam  peachy  io 
which  place  she  was  bound,  and  put  the  goods  into  a  launch 
with  a  view  of  running  them  on  shore  at  Campeachy  in  the 
night,  hut  that  they  were  afterwards  seized  in  their  passage  to 
that  place,  by  two  Spanish  government  brigs,  all  Spanish  ves- 
sels trading  to  the  Spanish  main  with  British  merchandize  being 
by  the  laws  of  Spain  liable  to  confiscation  ;  though  the  jury 
found  that  the  trade  was  conducted  in  one  of  the  usual  modes, 
the  court  intimated  a  strong  opinion,  that  the  averment  in  the  ' 
declaration  was  not  supported  by  the  evidence,  and  recommen. 
ded  the  plaintiffs  to  amend  the  declaration.     Chambre,  J.  said, 
that  he  had  no  hesitation  in  stating,  that  in  his  opinion  the 
plaintiffs  oaght  to  have  been  nonsuited,  because  the  evidence 

produced  did  not  support  the  averment  of  loss  in  the  declara. 
tionc. 

*  Green  t».  Elmslie,  Peake  212.  »  Jnte  405.  '>  Kemp,  v,  Vi- 

gyc,  1  -D.  &  E.  "304  e  Maitliic  v.  Potts,  3  B.  &  P.  23. 
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Wliat 
may  be 
declared 
[*40<)] 
for  as  a 
loss  by. 
piracy ; 
OP  PC- 

straint  of 
people. 


t*410] 


Where  the  policy  aitd  memorandum  were  in  thft  usntl  fortn« 
on  wheat  and  coals,  and  it  appeared  in  evidence  that  the  ship 
was  forced  by  stress  of  ^weather  into  £ily  Ilarbonr  in  Irefend, 
where  there  happened  to  be  a  great  scarcity  of  corn  at  the  thnp, 
and  the  people  came  on  board  the  ship  in  a  tamnltuons  manner, 
took  the  command  of  her,  and  weighed  anchor,  by  which  she 
was  driven  on  a  reef  of  rocks,  and  was  stranded ;  and  that  the) 
would  not  leave  her,  till  they  had  compelled  the  captain  to  sell 
almost  all  the  corn,  at  about  three  fourths  of  the  invoice  pricr; 
and  the  rest  was  lost  in  consequence  of  stranding,  it  being  there, 
by  so  damage<l  that  it  Mas  obliged  to  be  thrown  overboard ;  and 
that  the  ship  afterwards  arrived  at  her  place  of  destination,  with 
the  remainder  of  her  cargo  which  consisted  of  coals ;  LoTxi 
Kenyon,  C.  J.  held,  that  the  above  events  did  not  fall  within 
the  meaning  of  arrests^  restrainis  and  detainments^  of  Hh^s^ 
princes  and  people  ;  the  meaning  of  the  latter  of  whicii  word? 
appeared,  by  the  context,  to  be,  the  ruling  power  of  the  cottD- 
try.     But  he  thought  that  the  loss  fell  within  that  of  capture 
hy  pirates  ;  and  if  a  particular  average  could  have  been  recoTpr. 
ed  upon  the  policy,  the  plaintiff  might  have  recovered  it  upoh 
the  count  stating  the  loss  to  have  happened  by  piracy ;  bat  that 
being  a  policy  upon  corn,  and  the  memorandum  stating  that  the 
underwriter  would  not  be  liable  for  any  average  on  that  article, 
uuless  general,  or  the  ship  should  be  stranded,  his  Lordship  wa$ 
of  opinion  that  it  was  not  a  general  average,  because  the  whole 
adventure  was  never  in  jeopardy.     There  was  no  pretence  (o 
say,  that  the  persons  who  took  the  com  intended  any  injory  io 
the  ship,  or  to  any  other  part  of  the  cargo  but  the  com,  which 
they  wanted,  it  being  a  time  of  scarcity ;  therefore  the  plaintiffs 
could  never  have  called  the  rest  of  the  owners,  to  contribute 
'  their  proportion  as  upon  a  general  average.  Mr.  ^Justice  Bui- 
ler  observed,  that  the  construction  put  upon  the  word  ^'  people*' 
by  the  Lord  Chief  Justice,  clearly  appeared  to  be  correct,  from 
another  part  of  the  policy  ;  for  where  the  underwriters  insure 
against  the  wrongful  acts  of  indi?iduals,  they  describe  them  a> 
pirates,  rovers,  and  thieves ;  then,  having  stated  all  the  indivi- 
dual persons  against  whose  acts  they  engage,  they  mention 
other  risques,  namely,  those  occasioned  by  the  acts  of  kings, 
princes,  and  people,  of  what  nature,  condition,  or  qualitj  s<v. 
ever,  which  words  must  therefore  apply  to  a  ()Cople  or  nation^ 
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in  tlieir  collectWe  capacity.     Grose,  J,  declared  himself  of  the 
same  opinion  ^.  ( 1 ) 

It  has  been  already  observed,  that  there  is  no  occasion  to  aver  p^  1^33 
the  fact  of  the  loss  in  the  very  words  of  the  policy,  and  if  the  by  bar- 
fact  alleged  come  within  the  meaning  of  the  words  in  the  poli-  ^' 
cy,  it  is  sufficient ;  therefore  where  the  loss  was  by  barratry, 
and  the  declaration  stated,  that  by  the  fraud  and  negligence  of 
the  master,  the  ship  was  sunk  and  wholly  lost,  the  court  held 
the  declaration  suilicient ;  for  barratry  imports  fraud  and  neg- 
ligence, so  that  he  that  is  guilty  of  fraud  and  negligence,  com. 
niits  barratry  «.  In  such  case  however,  the  better  form  of  stat- 
ing the  loss  seems  to  be,  that  it  happened  by  the  barratry  of  the 
master  and  mariners,  generally  ;  which  would  undoubtedly  be 
good,  for  barratryis  a  term  as  well  known  by  the  law,  as  fraud. 
It  seems  that  a  common  deviation  from  the  course  of  the  voyage 
is  not  barratry;  but  if  the  ship,  against  express  agreement 
to  go  first  *to  a  particular  port,  pass  by  that  port,  with  a  de-  L***!*] 
*>ij^n  of  deceiving  the  owners,  it  may  be  compared  to  the  case  of 
sailing  out  of  port  without  paying  duties,  whereby  the  ship  or 
g<M>ds  may  become  subject  to  forfeiture  or  damage,  and  which 
has  been  held  to  be  barratry  f<  But  if  the  master  was  to  have 
no  benefit  by  passing  by  the  port,  and  going  to  other  places 
first,  for  the  benefit  of  his  owners,  that  would  not  be  barratry  ; 
for  the  master,  in  such  case,  acts  consistent  with  his  duty  to  his 
owners,  and  to  make  it  barratry,  there  must  be  something  of  a 
criminal  nature,  as  well  as  a  breach  of  contract ;  so  that  where 
the  loss  in  such  case  was  alleged  only  as  having  happened  by 
barratry,  it  was  held  not  to  be  supported  by  the  evidence,  and 
the  defendant  had  judgment  k.  In  the  case  cited,  it  seems,  that 
the  plaiatifT's  agent  knew  th^  intended  alteration,  before  the 
goods  were  put  on  board,  and  might  have  refused  to  ship  them, 
or  have  altered  the  insurance;,  which  circumstance  was  taken 
notice  of  by  the  court,  on  a  motion  for  a  new  trial,  but  it  does   - 

«I  Nesbitt  V.  Liishin^on,  4  D.  &  E.  783.  «  Knight  t>.  Cambridge, 

2  l-d-  SavTn.  1349.  1  Sir.  581.  S.  C.  *"  8  East.  135.  S  Stamma 

V.  Upown,  2  Str.  1173. 


(1)  A.  seizure  by  afoi'etgn  state  of  a  ship  in  a  port  of  that  state  under  a 
stispicion  of  a  breadi  of  neutrality  is  a  loss  by  the  resti'aint  of  piinces,  and  ' 
tliose  suapicions  we  no  guides  to  Uie  tribunals  of  our  countiT,  unless  they 
have  been  proved  to  be  well  founded,    2  Cain.  Cas.  in  Eit.  173. 
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not  seem  to  be  rerj  important  to  the  principles  on  whkk  tk 

case  was  determined.     In  a  late  case,  the  abore  doctriDe^  and 

the  sereral  cases  in  support  of  it,  were  fally  considered ;  aad  h 

was  held,  that  barratry  may  consist  of  any  fraudaknt  act  to  ik 

prejudice  of  the  owners  of  the  ship,  or  goods,  by  the  mastn'  rr 

mariners,  in  breach  of  the  trust  reposed  in  them,  althoufli  n 

may  not  be  done  with  an'  intent  to  injure  the  owners,  or  to  br. 

Befit  themselves  K  ( 1 ) 

r*412l         ^^  ^^®  ^^^'^  ^^  Nesbitt  and  Lushington,  already  cited  ■,  wbm 

For  an       the  mob  stranded  the  ship,  and  ^compelled  the  captain  to  dk 

average      p^^  ^^  p^^,^  ^^  ^j^^  cargo,  the  rest  of  which  was  thrown  orw- 

coiM,  hj      board.  Lord  Kenyon  declared,  that  on  the  meaning  of  the  me. 

standing,  morandnm,  he  had  no  doubt ;  the  articles  therein  mamented 
were  of  a  perishable  nature,  as  it  might  be  difiicvlt  to  ascertaip 
whether  their  being  damaged  arose  from  any  accident,  or  frtm 
the  nature  of  the  articles  themselves ;  the  memorandum  is  tbrn- 
fore  inserted  in  all  policies  to  prevent  disputes,  and  by  it,  iht 
nnderwriters  expressly  provide  that  they  will  not  pay  any  au. 
rage  on  those  articles,  unless  it  be  general,  or  the  ship  be  stiaJMl 
ed.  When  a  ship  is  stranded,  the  underwriters  agree  to  ts« 
cribe  the  loss  to  the  stranding,  as  being  the  most  probable  octt. 
sion  of  the  damage,  though  the  fact  cannot  be  always  aacerttinfd. 
Therefore,  in  the  above  case,  all  the  damage  done  to  the  carfv 
thrown  overborad  might  be  ascribed  to  the  stranding,  hat  tk 
declaration  imputed  the  loss  to  another  cause.  His  Lordx^'p 
would  not  say  whether  or  not  there  was  a  time  when  the  bsor- 
ed  might  have  abandoned,  but  in  fact  they  did  not  absn(k»: 
and  there  was  no  total  loss,  for  the  cargo  produced  three.foDrtb« 
of  its  real  value,  and  the  ship  performed  her  Toyage.  Mr.  Jvf- 
tice  BuUer,  in  the  same  case,  observed,  that  the  plaintiffs  were 
entitled  to  recover  for  any  loss  sustained  by  the  cargo  in  con- 
sequence of  the  stranding,  provided  it  were  a  direct  and  iminf- 
diate  consequence  of  it ;  but  they  could  not  recover  for  the  corn 
which  was  taken  by  the  mob,  because  the  taking  of  it  was  not 

h  Earle  v.  Bowcroft,  8£ast  126.  >  4  D.  &  E.  ras.  Jnie  410> 


(1)  See  the  cases  collected  on  this  subjectin  a  hote  of  Mr.  Condv,  to  bis 
edition  of  Marshall,  p.  534.  a.  note  84,.  to  which  I  the  more  willing^ 
refer,  because  they  are  there  stated  with  great  precision,  and  most  pre- 
periy  belong  to  a  treatise  on  insuranee. 
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11  cooseqaence  of  the  stranding,  but  on  the  contrary,  the  strand* 
ng  was  occasioned  by  the  mob  coming  on  board  for  the  com^ 
LTid  taking  possession  of  the  ship,  in  order  to  get  at  the  cargo, 
v^hicb  loss  could  not  be  ascribed  to  the  stranding.  But  the  loss 
b%-hic1k  happened  to  that  part  of  the  cargo  which  iras  llirown 
overboard,  being  ascribable  to  that  cause,  and  *a  direct  and  [*413] 
immediate  consequence  of  it,  might  haye  been  recovered,  had 
there  been  any  count  in  the  declaration  applicable  to  a  loss  by , 
stranding  i» 

The  expense  of  salvage  may  be  given  in  evidence  in  an  action 
on  a  policy  of  insurance,  though  that  expense  be  not  particu.   need  not 
larly  stated  in  the  declaration  ;  it  being  sufficient  to  state  the   ^  ^^' 
Yieril  and  accident  which  made  it  necessary  to  incur  the  expense  clued  for. 
of  salvage.  Therefore  in  an  action  on  a  policy  on  goods,  where 
the  declaration  stated  that  the  ship  sprung  a  leak  and  sunk, 
whereby  the  goods  were  spoiled,  and  it  appeared  in  evidence  that 
though  many  of  them  were  spoiled,  yet  some  were  saved,  the 
question  was,  whether  the  plaintiff  might  give  in  evidence 
the  expense  of  salvage,  that  not  being  particularly  lud  in 
the  declaration.     Lord  Hardwicke  thought  it  might  be  given   , 
in  evidence ;  for  the  insurance  was  against  all  accidents,  and 
although  the  only  accident  laid  in  the  declaration  vTas,  that  the 
ship  sunk  in  the  river,  and  the  only  special  damage  laid  was, 
that  by  reason  thereof  the  goods  were  spoiled ;  yet  where  a  de- 
claration lays  a  special  damage,  the  plaintiff  may  give  evidence 
of  any  damage  that  is  within  his  cause  of  action,  as  laid ;  and 
thoogh  It  was  objected,  that  the  loss  should  be  so  laid  that  the 
insurer  may  be  prepared  to  answer  it,  the  laying  of  the  acci. 
dent  was  sufficient  notice  to  them  of  the  loss,  for  it  must  necea^. 
sarily  follow  that  some  damage  happened  in  consequence  of  the 
accident  ^, 

If  the  plaintiff  in  his  declaration  state  a  total  loss,  he  may 
prove  and  recover  for  a  partial  one,  although  if  *he  allege     [*414] 
a  partial  loss,  he  cannot  give  evidence  of  a  total  one,  or  of  a   Partial 
partial  one  beyond  the  amount  he  lays ;  and  he  cannot  in  any   dence  on 
case  recover  damages  to  a  greater  amount  than  the  sum  insur.   count  for 
ed;  for  in  an  action  for  damages,  a  man  may  always  recover 
less,  but  never  more  than  the  sum  which  he  claims.     A  con- 
trary doctrine  was  once  attempted 'to  be  maintained,  but  was 


i  Jd,  k  Cary  v.  King,  cas.  temp.  Hardw.  304. 
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DECLARATION   IK  SPECIAL   ASSUMPSIT 


Aver- 
ments of 
notice, 
and  re* 
quest 


liiability 
to  pay. 


[•415] 


Several 
counts  on 
policy. 


Count  for 
money 
had  and 
received. 


unanimously  over-ruled  K  There  is  therefore,  id  ffneral^n^ 
necessity  for  any  more  tbaa  one  count  in  a  declaration  r-a 
a  policy,  at  least  on  account  of  the  proof  to  be  adduced  of  ihr 
loss. 

It  is  ustt^  to  aver,  in  each  count  on  the  policy,  that  tlie  <^. 
fendant  had  notice  of  the  loss,  and  was  requested  to  pay  tb 
sum  insured  by  him.  But  the  latter  of  those  averraeols  is  ir. 
troduced  in  the  assignment  of  the  general  breach,  at  the  end  cf 
the  declaration  ;  and  it  may  be  doubted  whether  there  is  ai^ 
necessity  for  alleging  notice  of  the  loss,  which  in  all  proba. 
bility  is  as  well  known  to  the  defendant  as  the  plainti'ff.  lion- 
ever  that  may  be,  where  there  is  an  averment  of  notice,  reqne^i. 
being  no  part  of  the  contract,  need  not  be  expressly  alleged : 
and  if  a  request  be  alleged,  an  averment  of  notice  may  be  di>. 
pensed  with,  at  all  events,  after  verdict ;  for  a  request  ncce?. 
sarily  includes  notice,  though  the  converse,  perhaps,  will  d« 
hold™.     . 

Some  pleaders  conclude  counts  on  a  policy  of  assurance,  and 
other  contracts  to  pay  money  on  a  future  event,  by  stating  tbai 
by  means  of  the  prerobes,  the  defendant  became  liable  to  pA? 
the  money  ;  but  this  is  unnecessary,  as  it  is  proved  by  the  fom 
of  a  count  on  *a  quantum  meruit  or  quantum  valebant ^  whirb 
is  never  so  concluded  ;  and  certainty  this  is  a  conclusion  wludi 
the  law  will  make,  without  the  suggestion  of  the  plaintiff. 

It  is  sometimes  advisable  and  proper,  to  insert  two  or  more 
special  counts  on  the  policy,  either  by  making  the  statement 
in  the  second  count  more  general  than  that  in  the  first,  or  bj 
averring  the  interest,  or  the  loss,  difTerently  from  the  mode  in 
which  it  is  averred  in  the  first  count.  It  is  hardly  necessarj 
to  observe,  that  if  a  second  count  be  added  on  the  same  policr, 
yet  it  is  stated  that  another  policy  was  made,  or  effected,  aod 
the  policy  in  that  count  is  afterwards  referred  to  as,  the  said 
last  ^mentioned  poUcy,  in  order  to  avoid  the  appearance  of  (ic- 
plicity. 

In  declaring  upon  a  policy  of  insurance,  it  is  usual  to  add  a 
count  for  money  had  and  received  to  the  plaintiff's  use,  to  ena- 
ble him  to  recover  back  his  premium,  if,  under  all  the  circom- 
stances,  he  should  appear  to  be  entitled  only  to  that,  or  a  part 


'  Gardiner  «.  Crosedale,  2  Bur.  904. 
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»f  it".     It  is  also  usaal  and  proper,  in  declaring  on  a  policy,    ^^  ^i^ 
to  add  a  count  on  an  account  stated  between  the  parties,  in  or.   account 
der  to  enable  the  plaintiff  to  go  into  any  evidence  of  the  loss 
that  may  have  tilken  place  between  them  ;  ^hich  may  prevent 
the  necessity  of  entering  Into  proof  of  the  loss  itself,  by  direct 
evidence** 

When  an  adjustment  has  been  made,  it  is  not  necessary  to     r«j^iA-i 
declare  specially  upon  it,  it  being  primd  facie  ^evidence  against   naintiff 
the  defendant,  either  on  the  count  upon  the  policy,  or  on  that   "®«^  not 
upon  the  account  stated ;  although  if  it  be  made  upon  any  mis^    specially 
conception  of  the  law,  or  fact,  the  underwriter  will  not  be  con-  ^^  adjust- 
cluded  by  it  p.     And  where  the  same  witness  who  proved  the   awards 
signature  of  the  defendant  at  the  adjustment,  deposed  that  after 
the  adjustment  took  place,  doubts  arose  in  the  minds  of  the 
underwriters  as  to  the  honesty  of  the  transaction,  it  seems  to 
have  been  held  that  the  plaintiff  must  produce  other  evidence  <i« 
But  Mr.  Seijeant  Marshall  observes,  that  the  case  last  cited, 
as  reported,  cannot  be  deemed  of  sufficient  weight  or  authority, 
to  alter  or  shake  the  rule  as  laid  down  in  the  case  of  Hog  and 
Gouldney,  and  which  was  confirmed  by  Lord  Kenyon  in  the 
case  of  Rogers  and  Maylor;  and  that  the  case  of  Thelluson 
and  Fletcher  '  does  not,  as  it  has  beeii  supposed,  at  all  interfere 
with  that  rule  >.  So,  a  submission  to  arbitration,  and  an  award, 
may  be  given  in  evidence  on  a  count  on  the  policy,  on  the  same 
principle  as  admissions  of  the  party  are  daily  given  in  evi« 
dence '. 

The  breach  of  the  contract  of  insurance,  by  the  non-payment  Bje-^jj 
of  the  money  insured  by  the  defendant,  must  of  course  be  stated 
in  the  declaration *>.  But  this  is  usually  included  in  the  general 
breach  at  the  end  of  all  the  counts,  which  states  that  the  defen. 
dant  has  not  paid  the  several  sums  of  money  declared'upon,  or 
*anypart  thereof,  to  the  plaintiff,  and  alleges  a  request  and  r*4i7l 
refusal  to  pay  the  same^  ;  this  includes  at  once  the  sum  stated 
to  have  baen  insured  by  the  defendant,  as  well  as  the  other 
sums  declared  for  in  the  counts  for  money  had  and  received,  &c. 

B  Marshall  681.    694.  «  Hog  v,  Gouldney,  Beawes  310.    Hewitt 

«.  Flexney,  Id,  30S,  P  Rodgers  v*  Maylor,  Park  103.  Sheriff  v.  Rolls, 

5  Esp.  96.  S.  P.  q  De  Garron  v.  Galbraeth,  Park  163.  r  Doug. 

301.  «  Marshall  636,  7.  682.  ^  Kingston  v.  Phelps,  Peake*s  Rep. 

227.  "  Marshall  681.  ▼  Sedvide  ante  414. 
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OF  INDEBITATUS  COUNTS,  IN  GENERAL. 


[f418] 
Where 
these 
counts 
are  pro- 


[*419] 


It  has  been  already  observed,  that  the  declaration  in  gentra! 
assumpsit,  is  either  indebitatus  assumpsit^  or  upon  a  quaniupi 
meruit^  or  quantum  valebant^;  the  first  of  which  forms  of  (k- 
claring  is  said  to  be  indebitatus  assumpsit^  because  it  can  od)j 
be  adopted  where  the  action  is  brought  for  a  certain  debt^  doe 
on  simple  contract,  for  sufficient  consideration,  and  executed 
before  the  commencement  of  the  action ;  in  which  case,  tbf 
plaintiff  has  only  to  state  the  consideration  of  the  defokdant':* 
promise^  the  promise  itself,  and  the  breach  of  it.     The  general 
rules  applicable  to  each  will  be  separately  considered,  before 
we  treat  of  the  statemen-:  of  considerations  in  particular  ca^es. 
Some  authors  consider  the  count  on  an  insimul  computdsscfU 
as  a  third  species  of  general  assumpsit  ^ ;  and,  that  there  is  a 
fourth  species,  on  promises. to  pay  money  in  consideration  of 
legal  liabilities,  wbich  has  been  termed  a /fodi/t'/y  assumpsit^ii, 
for  copyhold  fines,  tolls,  or  the  like^.     But  it  is  conceiTed, 
that  the  count  on  an  insimul  computdssent  is  a  spdcies  of  inde- 
bitatus  count,  as  it  states  that  the  defendant^  being  *found  M- 
debtcd  on  the  accounting,  promised  to  pay  the  sum  due;  ami 
although  the  plaintiff  used  to  declare  specially  for  fines,  or 
tolls.  Sec,  setting  out  his  title  to  them,  and  concludiiig  wilh 
stating  the  defendant's  liability  to  pay  them,  yei  that  special 
form  of  declaring  has  been  frequently  determined  to  be  uoae. 
cessary  ^,  and  it  is  now  universally  disused.  It  has  inde^  been 
considered,  by  one  of  the  greatest  judges  of  modem  times',  an 
extraordinary  proposition  to  admit,  that  these  general  coaots 
were  good  in  the  case  of  tolls,  and  copyhold  finest;  and  Lord 
C.  J.  Holt  used  to  say,  that  he  was  a  bold  man  who  first  veo- 


•  Ante  2.  ^  Chit.  334. 

e  Lord  Chief  Justice  Evre. 
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'ured  on  these  general  counts  in  assumpsits;  but  the  practice 

of  using  them,  eren  in  the  above  cases,  has  been  too  long  and 

LmiTersally  adopted,  aim  too  frequently  recognized,  to  admit 

of  a  doubt  as  to  its  being  warrantable. 

The  consideration  for  the  promise  generally  consists  of  the  -what 

debt  Mrhich  the  defendant  owes  the  plaintiflF;  but  where  the  lat-   »tated  as 

J  conside- 

ter  declares  in  indebitatus  as^umpsity  on  an  account  stated,  or   rj^tion. 

insimul  compuiassent^  as  it  is  called,  (because  it  alleges  that  the 

parties  accounted  together)  the  consideration  for  the  promise  is 

the  statement  of  the  account  of  the  sums  due  which  constitute 

the  debt,  and  not  the  existence  of  the  debt  itself^ ;  therefore 

It  is,  as  will  be  hereafter  more  fully  shewn,  that  where  the 

plain  tiff  declares  in  indebitatus  assumpsit^  except  on  an  account 

■ 

stated,  he  must  state  the  cause  of  the  debt,  which  is  unnecessary 
to  be  alleged,  when  he  declares  not  on  the  debt  itself,  but  the 
account  stated  respecting  it^ 

^In  stating  the  debt  in  indebitatus  assumpsit^  and  the  cause     r*420n 
of  it.  where  that  is  shewn,  it  is  usual  to  say,  that  the  defendant  How  con- 
on  a  certain  day,  at  a  certain  place,  was  indebted  to  the  plain.   ^^J^  ^ 
tilf,  in  a  certain  sum,  for  his  labour,  or  whatever  the  cause  of  general. 
the  debt  may  be  describing  it,  and  stating  it  to  have  been  incur- 
red at  the  special  instance  and  request  of  the  defendknt.  In  de- 
claring on  an  insimid  comput Assent^  or  account  stated  between 
the  parties,  the  usual  form  is,  that  the  defendant  afterwards, 
to  wit,  on  the  same  day,  at  the  same  place,  accounted  with  the 
plaintiff,  concerning  other  ^ums  due,  and  then  in  arrear  to  him 
from  the  defendant ;  and  upon  that  account,  the  latter  was  th^n 
and  there  found  to  be  in  arrear  and  indebted  to  the  former  in 
the  further  sum  of  so  much.     It  will  be  proper  to  consider  the 
necessity  and  materiality  of  each  of  these  circumstances  in  the 
^atement  of  the  consideration  of  the  promise,  ujamely,  tho  day 
and  the  place  when  and  where,  and  the  sum  in  which,  the  de- 
fendant  is  stated  to  be  indebted,  before  we  consider  the  state, 
ment  of  the  cause  of  the  debt  itself,  where  that -is  alleged  (as  it 
always  is  except  in  declaring  on  an  account  stated)  and  the  - 
mode  in  which  it  is  alleged  to  have  accrued,  namely,  at  the  de- 
fendant's request.     And  first  of  the  necessity  of  stating  a  time 
or  place,  in  alleging  the  consideration  of  the  promise,  and  hs 
materiality,  when  stated. 

« 

s  2  Str.  933.  »»  IP.  fit  E,  42,  per  BuUer,  J.,  i  Pwr.420. 457. 
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Wliere  trror  was  brooglit  upon  a  jadgment  in  assmpril,  hr 
pUce,  in  <Att^  *a  thd  covnt  upon  the  insimul  cowipul^gent  no  tine  m 
it*tii4r  it.  laid  when,  nor  placa  where  the  accovmt  was  stated ;  Hole  C 
notneces-   ^*  ^^  reported  to  have  said,  that  it  was  the  same  thing  u  if  i 


sary.  man  should  declare  that  at  Cambridge,  the  defendant  wu  uu 

•debted  to  him  for  goods  sold,  without  sayirfg  where  the^r  wnv 
r*421 1  ^^^^9  *  whereas  he  ought  to  say,  then  and  tliere  sold,  adlnding  i** 
the  time  and  place  when  and  where  the  defendant  is  mentioiwd 
to  hare  been  indebted :  and  the  book  states  his  opinion  to  Ivn 
been,  that  the  judgment  ought  to  be  reversed  i.  This  case,  sml 
the  unirersai  practice  of  alleging  a  time  and  place  in  stating  tfe 
consideration  in  indebitatus  assumpsit ,  shew  it  to  be  proper, 
howerer  necessary  it  may  be,  to  state  them ;  for  thle  nsual  forai 
^  of  pleading  ought  to  be  observed,  and  not  departed  from  nitb. 

out  good  reason,  an  unnecessary  departure  from  them  only  nis. 
ing  questions  of  a  technical  nature,  and  endangering  the  menu 
of  a  cause. 
Semb,  ^"^  ^^^  <^'^  ^^  Desborough  and  Kelby  is  only  reported  08 

not  ne.  the  relation  of  some  third  person,  and  not  on  the  reporter's 
^'  own  knowledge,  and  the  doctrine  of  it  appears  to  be  very  qnn. 
tionable ;  for  where  the  plaintiff  declared  in  assumpsit,  that  dsr 
defendant  was  indebted  to  him  on  the  19th  May,  30  Eliz.  and 
ii|  consideration  that  the  plaintiff  would  forbear  to  sue  hint  dli 
a  subsequent  day,  the  defendant  promised  to  pay  him  at  that 
day ;  and  the  defendant  pleaded  that  on  the  %9th  May,  %9  Eliz. 
he  was  indebted  to  the  plaintiff  in  the  sum  declared  for,  and 
that  he  acknowledged  a  statute  to  him  for  it,  on  which  lie  bad  ex. 
ecution,  and  levied  the  money,  and  traversed,  with  an  mbttf»f 
hoCy  that  he  was  indebted  before  or  afterwards ;  the  phiintiff 
demurred  to  the  plea,  because  the  traverse  was  not  good,  inss. 
much  as  the  consideration  of  the  promise  was  but  conreranre 
to  the  action,  and  the  denial  of  it  amounted  to  the  general  issue; 
and  it  was  held,  that  the  cause  of  the  action  was  the  assumpfii, 
[^4^9]  <^n^  °o^  ^^6  debt;  and  ^although  a  consideration  execvter)  » 
traversable,  as,  where  one  promises  in  consideration  of  a  servtre 
to  be  performed  ;  it  is  otherwise  of  a  consideration  execnt^ 
which  is  not  traversable ;  as,  if  the  service  be  perforriied  at  tbe 
time  of  the  promise  ^,     And  although  the  consideration  in  snA 

J  Desborough  v.  Kelby,  1  Ld.  Rajm.  533.  k  Smith  «,  Hitchcock, 

I  Lgpn.  252.  Cro.  fcUz,  20X.  S.  C. 
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rwLBe  -is  naterial,  it  is  oot  traversable*     The  reason  of  the  dis. 
t  inction  seems  to  be,  that  the  trarerse  of  a  consideratioii  execut. 
€^  18  contraiy  to  the  assumpsit;  as,  if  it  be  in  consideration  of 
a.  sum  of  money  paidy  or  a  horse  delivered^  if  the  defendant 
^vrere  allowed  tO'say  that  the  money  was  not  paid,  or  the  horse 
xiot  delivered,  it  would  be  against  the  promise ;  for  if  there 
^irere  no  such  consideration,  the  promise  could  not  stand  good  ^ 
but  if  the  consideration  be  executory,  as,  that  the  plaintiff  would 
pa^  money,  or  deliver  a  horse,  and  he  avers  that  he  did  so,  noU 
\rithstaiding  that  were  not  the  fact,  the  promise  would  not  be 
thereby  invalidated,  though  the  plaintiff  would  not  be  entitled 
to  sue  upon  it,  till  the  payment  of  the  money  or  delivery  of  the 
horse'.     So,  where  the  jplalntifT  declared  that  he  had  sold  to  the 
defendant  certain  malt,  to  be  paid  for  the  8th  July,  6  Jac,  afid 
afterwards,  in  consideration  that  he  would  discharge  the  defen* 
dant  of  the  money  due  for  the  malt,  he  promised  to  deliver  him 
certain  barley ;  and  the  defendant  pleaded  that  on  the  10th 
December,  5  Jac,  the  plaintiff  accepted  a  bond  for  his  debt, 
TTith  a  traverse  that  he  was  indebted  to  him  for  any  malt  after 
that  day :  according  to  the  above  distinction,  it  seems  to  have 
been  thought  that  the  traverse  was  bad™.      And  in  a  sub- 
sequent case,  where  the  declaration  stated,  that  the  plaintiff 
had  endeavoured  to  procure  a  pardon  at  *the  defendant's     [*423J 
request,  and   in  consideration  thereof,  he  promised  to  pay 
him  so  much;  whereto  the  defendant  pleaded  non  assump* 
sii^  which  was  found  against  him ;  it  is  observed  by  the  reporter, 
that  such  finding  of  the  issue  was  a  proof  that  the  plaintiff  did 
use  his  endeavour  according  to  the  request ;  because  the  con. 
sideration  being  stated  to  be  passed  and  executed,  it  is  coupled 
and  incorporated  with  the  promise,  and  if  it  were  not  then  exe. 
cuted,  the  promise  would  be  nudum  factum  ;  and  therefore  in 
such  case,  the  promise,  and  not  the  consideration,  ought  to  be 
traversed :  although  it  is  otherwise,  where  the  consideration  is 
executory,  as,  in  the  case  before  put,  of  an  executory  contract 
of  service  °.     Nor  does  the  case  of  Osborn  and  Rogers  ^  at  all 
impeach  this  doctrine.     The  above  authorities  therefore  prove, 
beyond  dispute,  that  where  the  consideration  appears  to  be  ex. 
ecuted  (as  it  always  is  stated  to  be  in  indehiMus  assumpsit) 
it  is  but  conveyance  to  the  action,  and  not  traversable  ;  in 

1  Pier  Coke,  1  RoL  Rep.  43.         »>  Blackhead  v.  Cock.  Id,         n  Lanip- 
leigh  V.  Bruthwait,  Hob.  105,  6.  Ante  63,  4.  <>  1  Saund.  264. 


^^  DECLARATION    IN   SPECIAL   ASSUMPSIT 

which  case  particular  certainty  of  time  or  place  cannot  be  «• 
cessary.  It  therefore  seems  that  it  would  be  suificieat  to  state 
that  the  defendant  was  indebted,  and  being  so  Indebted,  pro. 
mised  to  pay  ;  without  saying,  when,  or  where,  he  was  indebt. 
ed.  It  is  clear,  from  every  day's  experience,  that  wbat  Bolt, 
C.  J.  is  reported  to  have  said  in  the  case  of  Desborongli  aoc 
Kelby,  respecting  the  necessity  of  shewing  the  time  and  plarf 
when  and  where  the  goods  were  sold,  in  a  declaration  in  as. 
sumpsit  for  goods,  is  not  correct  p  ;  as  will  fully  appear  whwi 

[*424]  ve  come  to  treat  of  the  statement  of  the  cause  of  the  *debt  ra 
declarations  of  this  nature  ;  and  there  seems  every  reason  to 
conclude  that  no  part  of  the  doctrine  in  the  report  of  this  rs^ 
was  ever  laid  down  by  that  great  judge. 

There  can  be  no  doubt  bui  that  the  time  alleged   in    statia| 

place.        ^^^  consideration  of  the  promise  in  inHehitatas  assun^sH  is  aJ. 

How  ^  together  immaterial,  so  that  it  appear  to  be  previous  to  tbtt  to 
which  the  title  of  the  declaration  refers,  whether  it  be  srabs- 
quent  to  that  when  the  cause  of  action  accrued  and  was  com. 
plete,  or  not.  But  if  it  be  laid  so  as  to  appear  to  be  subsp. 
qnent  to  the  time  to  which  the  title  of  the  declaration  refers,  it 
will  undoubtedly  be  cause  of  special  demurrer.  Howerer,  the 
consideration  of  the  promise  may  be  stated  to  have  arisen  on  t^e 
very  day  to  which  the  title  of  the  declaration  refers  ;  for  if  it 
be  so  stated,  the  court  will  intend,  even  on  a  special  demurrer, 
that  the  cause  of  action  arose  previous  to  that  time  of  the  day 
•  to  which  the  title  of  the  declaration  relates.  The  court  ought 
to  make  any  intendment  against  a  mere  captious  objection  ;  and 
according  to  the  ancient  practice  of  declaring  ore  fenusy  the 
declaration  could  not  have  been  delivered  till  the  sitting  of  the 
courtj  to  which  the  title  of  the  declaration  refers  <i.  The  de- 
fendant is  always  stated  to  be  indebted  at  the  place  where  the 
venue  is  laid,  for  a  contract  in  any  place  makes  a  man  debtor 
every  where  in  England  «• ;  and  although  the  debt  concern 
the  realty,  yet  the  personal  obligation  of  the  debtor  is  transi- 
tory*. (1) 

P  2  P.3c.  E.  28.  q  Pugh  r.  Kobinson,  1  D.  &  E.  116.  and  see 

3  D.  &  E.  183.  «•  1  Sauiid.  73,  *  6  East,  353. 

) , 

■  ■    11  ■      I  "  I        ■    ■        II  I  ■  .       ■ »  »  ■!  I     ■,  ■  I       I  ■  I  .  Ill 

(1)  The  venue  is  nieve  matter  of  ibnti,  as  has  been  before  slated;  audi 
want  of  venue,  or  a  bad  venue,  is  cured  by  verdict.  Biggs  v.  Jtortiichct 
Bank  5  Mass.  Hep.  94    Gilbert  v.  The  same.  5  Mass.  Kep,  9?. 
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^Id  an  inferior  court,  it  is  not  sufficient  to  declare  that  the     [*4^5] 
defendant,  on  such  a  day  and  at  such  a  place,  was  indebted  to   Need  not 

S&V    **  '"" 

the  plaintiff,  in  so  much  for  goods,  before  that  time  sold  by  him  j/a  jun*^ 
to  the  defendant,  without  saying  that  the  defendant  was  indebt.   diction- 
cd  within  the  jurisdrttion  of  the  court,  or  that  the  debt  was  for   ^^  *^^ 
goods  there  sold.     Nor  is  it  sufficient  to  say  that  the  defendant   &c. 
was  indebted  at  a  place  within  the  jurisdiction,  if  it  does  not 
also  appear  that  the  goods  were  sold  there  ;  for  a  contract  in 
any  place  makes  a  man  debtor  every  where  in  England,  and 
many  judgments  out  of  inferior  courts  are  said  to  have  been  re- 
versed, because  the  debt  was  not  stated  to  have  accrued  within 
the  jurisdictioiu    But  it  is  no  exception,  where  the  plaintiff  de. 
dares  in  a  county  palatine  court,  which  is  an  original  superior 
court.      Or,  as  it  seems  in  the  courts  of  Great  Sessions  in 
Wales.     The  rule  is,  that  nothing  shall  be  intended  out  of  the 
jurisdiction  of  superior  courts,  except  what  clearly  appears  to 
be  so  ;  but  on  the  contrary,  nothing  shall  be  intended  within 
the  jurisdiction  of  an  inferior  court,  that  is  not  so  expressly  al. 
I^ed.     Therefore  the  omission  of  the  word  "  there,"  in  stat. 
ing  the  cause  of  the  debt  in  a  declaration  m  indebitatus  asm 
sumpsii  in  a  county  palatine  court,  or  the  like,  is  no  error ; 
because  it  shall  be  intended  that  the  contract  was  made  within 
the  jurisdiction  of  such  court  ^. 

But  in  a  subsequent  case,  where  the  plaintiff  declared  in  t».   j/,y^  ^^ 
debitatus  assumpsit^  in  the  court  of  Coventry,  and  alleged  that  inferior 
the  defendant  was  indebted  to  him  for  goods  sold,  and  being  so 
indebted,    promised  within  the   jurisdiction    of  ilhe  court; 
after  verdict  on  fwn  *  assumpsit  j  a  writ  of  error  ^s  brought,     r*426'1 
because  the  declaration  did  not  state  that  the  goods  were  sold 
within  the  jurisdiction.    The  Lord  C.  J.  Hale  indeed  was  of 
opinion  that  it  was  good  enough  ;  for  the  indebitatus  was  but 
inducement  to  the  action,  and  the  promise  the  ground  of  it : 
although  Twisden  and  the  practisers  at  the  bar  affirmed  that. 

< 

*  Peacock  w.  Bell,  1  Saund.  73, 


If  apromise  be  stated  to  be  made  after  the  teste  of  the  writ,  it  is  cured 
by  verdict  Therefbre  where  the  writ  was  dated  9th  April  1805,  and  the 
plaintiff  declared  on  a  promise  to  do  a  particular  act,  made  on  1st  Septero* 
ber  1805»  but  all^^  a  bleach  on  the  1st  March  1805,  it  was  held  suiSi- 
cicnt  after  verdict,    fiemis  v.  Faxon.  4  Mass.  Rep.  26.>. 
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the  last  ten  years,  judgments  in  inferior  courts  had  bees  cca. 
stantlj  revei'sed  for  that  cause,*  This  howerer  Hale  and  Wil^ 
said  they  neterhad  experienced,  though  one  of  them  had  attend, 
ed  the  court  twenty,  and  the  other  thirtv  years.  Asd  Hak 
took  this  difference,  that  if  the  plaintiff  had  declared  for  goed* 
sold  at  such  a  place,  he  must  have  said  it  was  within  the  jurtw 
diction ;  but  if  no  place  appear  where  the  goods  were  sold,  aiui 
the  promise  be  alleged  within  the  jurisdiction,  the  dedaratios 
is  well  enough  ;  though  he  declared  himself  unwilling  to  recek 
from*  the  late  precedents  :  and  another  error  was  named,  whid 
all  the  court  agreed  was  ffttal  ^.  ■  Howeter  acc^rdmg  to  Lr- 
vinz's  Report,  the  judgment  was  rerersed  on  tlie  former  objec. 
tion  ^.  In  another  case,  after  that  in  Freeman,  a  writ  of  errof 
was  brought  on  a  judgment  in  the  Mavshalsea,  where  tliepixtB- 
tiff  declared,  in  the  first  count  of  his  declaration,  that  at  sik  1 
a  place,  and  witliin  the  jurisdiction  of  the  court,  in  consideii- 
tion  that  the  plaintiff,  at  the  defendant's  reqnest,  had  penmttni 
him  to  use  a  certain  pond,  there  situate ;  and  in  another  count 
that  at  the  same  place,  in  consideration  that  the  plaintiff,  at  tk 
like  request,  had  permitted  the  defendant  to  ha^e  the  nse  of 
another  pond  ;  the  judgment  was  reversed,  because  it  did  sot 
^*427]  ^appear,  in  this  last  count,  that  the  other  pond  was  within  tbr 
j nrisdiction  of  the  court  ^ ,  ( 1 ) 

"  Hanslip  v.  Carter,  Freem.  104.  3  Keb.  164.  S.  C.  ^  2  Lev, 8/. S. C 

^  Wiuford  V,  Powell,  2  Ld.  lUjin.  1310. 

(1)  It  liasDcen  before  stated  tliat  in  courts  of  general  jurisdictKHi  their 
fg  no  neeessUT  that  it  should  appear  on  the  face  of  the  declaration,  A« 
tl)e  cause  of  action  arose  within  the  jurisdiction  of  the  court :  tf]ls  v^o- 
ment  applies  only  to  cases  of  corporation  or  otlior  restricted  infenor<»iBts. 
Tiu'benUlc  v.  Long,  3  Hen.  and  Munf.  309. 

In  actions  however  in  Uie  courts  of  .tlie  United  States,  as  those  courj 
have  jurisdiction  only  as  to  particular  classes  of  persons  and  causei. 
they  require  that  the  jurisdiction  over  the  parties  shotild  appear  on  thr 
face  of  the  declaration,  or  record.  Therefore  in  actions  in  those  courts,  if 
it  does  not  a]}pear  tliat  the  parties  are  citizens  of  different  states,  or  one 
party  an  ahen,  they  will  not  sustain  jurisdiction.  Bingham  in  eiror  r.  Ca- 
bot, 3  Dall.  382.  Turner  v.  Enville,  4  Dall.  Rep.  7.  Wood  v.  Wajjnor, 
2  Crancli.  Rep.  9.  Capron  v.  Van  Noorden,  2Cranch.  Rep.  126.  Nor  un- 
less  it  appear  that  all  the  parties  who  sue,  or  are  sued,  are  citizens  of  dif- 
ferent states,  or  aliens.  Strawbridge,  &c.  v.  Curtiss,  &c.  3  Cranch.  26r 
Nor  in  case  of  a  negotiable  instrument,  unless  it  appear  that  the  w^^ 
parties  to  tlie  instrument  were  such  over  whom  the  c^oiirt  had  jurisdktiQit 
'I'umer  ▼.  President,  &c.  of  the  bank  of  North  America,  4  Dall.  Rep.  8- 
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Upon  error  out  of  the  court  at  Litchfield  it  was  objected,  tliat  Suffident 

the  items  of  a  stated  account  were  not  laid  within  the  jurisdic.   to  lay  ac- 

,      count 
tion.    But  the  court  held  it  enough  to  lay  the  account  to  be  <«  ,w 

am 

stated  within  the  jurisdiction  ;  and  that  as  a  Tenue  was  not  ne.  J^* 
cessar?  to  foe  alleged  as  to  the  items,  it  was  not  necessary  io 
allege  them  within  the  jurisdiction  ^. 

But  where  a  writ  of  false  judgment  was  brought,  in  an  action   xotal 
in  the  borough  court  of  Aylesbury,  where  the  plaintiff  below  ^J^?^ 
declared,  that  the  defendant  was  indebted  to  him  at  Aylesbury,  j^n  '^^_ 
for  div^s  goods  sold  and  delirered  by  him  to  the  defendant,   ^^' 
without  saying  that  they  were  sold  and  delivered  there,  or 
vithio  the  jurisdiction  ;  and  being  so  indebted,  the  defendant, 
within  the  jurisdiction,  promised  to  pay  ;  after  verdict  on  non 
assumpsit^  it  was  objected  as  error,  that  the  declaration  did 
not  allege  that  the  goods  were  sold  and  delivered  within  the 
jarisdiction :  and  the  court  said,  that  although  if  there  were 
no  precedents  to  the  contrary,  they  would  have  been  desirous 
to  help  the  judgment  after  a  verdict,  yet  they  could  not  do  it 
a^inst  so  many  precedents  ;  and  therefore  they,  were  obliged 
to  reverse  the  judgments. 

Accordingly  in  a  modern  case,  error  was  brought  on  a  judg-        .  . 
ment  in  an  inferior  court  in  Shropshire,  because  the  first  count  thereof 
of  the  declaration,  which  was  for  *money  had  and  received,     [*4383 
only  alleged  tliat  the  defendant  below  was  indebted  to  the  ^^^ 
plaiotilF,  and  promised  to  pay,  within  the  jurisdiction,  but  did  ooly. 
not  state  that  the  money  was  had  and  received  there ;  and  there 
vas  another  count  on  an  insimul  computdssent^  which  alleged 
that  the  account  was  stated  within  the  jurisdiction:  the  court  held 
that  the  first  count  was  defective  in  substance,  because  the  con. 
sideration  of  the  promise,  which  was  the  money  had  and  receiv. 
ed,  was  not  alleged  io  be  within  the  jurisdiction :  and  although 
it  was  argued  that  there  should  be  a  writ  of  inquiry  to  assess 
separate  damages  on  the  account  siated,  which  was  good,  the 
court  observed,  that  there  was  no  instance  of  granting  a  venire 
de  novo  on  a  writ  of  error,  where  the  proceedings  originated 
in  an  inferior  court ;  and  it  did  not  appear  on  which  of  the 
counts  the  damages  were  given,  or  what  damages  were  given  on 
each  count,  and  none  of  the  statutes  of  jeofails  assisted  the 

^  Emery  v.  Bartlett,  2  Str.  827.  v  Waldock  v.  Cooper,  2  Wils.  16. 
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case :  therefore  thej  re?ersed  the  jndgneiit  *•  Ob  tke  ante- 
rity  of  this  case,  the  same  point  appcnrs  to  have  bees  detenhu 
ed  on  another  occasion,  without  arguments 

The  usual  and  safe  form  of  declaring  in  indeMatus  mwwp- 
Bit  in  an  inferior  court  is,  to  allege  that  the  ttefendant  was  ia- 
defbted,  and  promised  at  such  a  place  and  within  tte  jnrisdk. 
tion  of  the  court,  for  goods  (if  the  cause  of  the  Mut  be  sol 
before  that  time  there^  sold,  &c.  And  beii^  so  iiidebled,  ai 
the  place,  and  within  the  jurisdiction  aforesaid,  promised 
to  pay. 

^Although  it  seems  formerly  Xo  have  been  tboBgbt  ather. 
wise  ^,  it  is  now  clear,  that  the  sum  in  indehUaitgs  mrnm^tii^ 
on  an  account  stated  or  any  other  cause,  is  imiaaterial,  m  tte 
enough  be  laid ;  and  though  the  jury  find  that  tlie  deiadaat 
was  indebted  in  a  less  sum  than  is  stated  tn  the  declaratEoB,  tk 
variance  will  not  be  important^.  The  difference  is,  btilweui  aa 
action  upon  the  contract  itself,  where,  if  the  paity  mistake  Hr 
sum  agreed  on,  he  fails  in  his  action ;  but  if  he  dedam  apsa 
the  promisein  law,  which  arises  from  the  debt,  though  he  stile 
a  ditTerent  sum  from  the  real  amount  of  the  debt,  hewmjno^ 
rev  to  the  extent  of  the  real  sum  due,  so  that  it  do  not  exceed 
the  sum  laid  <i.     Subject  to  this  distinction,  what  was  said  ky 
Lord  Chief  Justice  Hardwicke  must  be  underatood,  tiiat  in 
contracts  it  is  necessary  to  prove  all  the  charges  in  thededaia. 
tion,  exactly  in  the  manner  they  are  laid«. 

If  any  additional  proof  were  requisite,  to  the  obaervatiMf 
already  mnde,  respecting  the  statement  of  the  coasideratiaa  n 
indebitatus  assumpsit  being  merely  by  way  of  IndncemeDl,  or 
conreyance  to  the  promise,  and  not  Biateriai  or  traTenafak^ 
we  may  observe^  that  it  is  not  usual  to  lay  the  time  whea^  or  the 
sum  in  which,  the  defendant  is  stated  to  hare  been  iadriyted 
under  a  videiicet,  although  the  true  time  or  sum  b  haidly  evrr 
stated ;  whereas  it  would'  be  proper  to  lay  them  under  a  vidr- 
licet,  in  order  to  prevent  the  plaintiff  from  being  condoded 
by  the  statement  of  them,  if  it  were  capable  of  being  put  in 
issued 

'  Trevor  v.  Wall,  1  D.  &  E.  151.  «  Onm  w.  Emhrey,  Jd.  153.  ««*" 

b  BagnaU  v.  Sachevercll,  Cro.  Bliz.  292.  «  Thompson  «.  SpcAoer,  S^ 

3.  Id.  noth.  ^  Balccr  «.  Edmonds,  Al.  28, 9.  Sty.  63.  S.  C.  And  scf  : 

Saimd.  122.  n.  2,  3.  ace.  «  Casi  temp.  Hardw.  55.  ^  Ann  91,  T 


\ 


^  It  U  BOt  smfficient  to  declare  generally  in  indebitaiui  assun^    [*430] 
Y,  that  tbe  defendant,  being  indebted  to  the  plainUff  promised  ^^ 
>  paj  him,  withont  shewing  for  what  the  defendant  was  indebt.  caiue  of 
d  -    for  if  it  waft  for  roit,  or  money  due  by  specialty,  or  re-  ^''^ 
o  r d,  %  general  declaration  in  assumpsit  is  not  proper  s.     Be. 
ides,  a  recorery  in  such  an  action  should  be  a  bar  to  any  future 
,ct  ion  for  the  same  debt,  and  it  will  not  appear  to  be  the  same^ 
1 II lets  the  cause  of  it  be  stated,  although  if  it  be  stated,  how* 
>^er  generally,  it  might  be  averred  in  any  subsequent  action, 
'  hat  the  former  recovery  was  for  the  same  cause.  Therefore  where 
^he  plaintiff  omitted  to  shew  for  what  cause  the  debt  became 
lue,  all  the  judges  and  barons  held  it  to  be  error ;  although  if 
ib0  declaration  had  stated  that  the  defendant  was  indebted  for 
riiTers  goods  sold,  or  the  like,  so  that  it  might  appear  to  be 
ground  for  an  aisumjmij  it  had  been  good  enough,  notwilh- 
s  taodiDg  its  generality  K    In  the  same  year,  another  judgment 
exsictiy  similar  to  the  above  appears  to  have  been  given,  in  an- 
other  case,  although  it  was  said  there  were  several  precedents 
ia    the  above  general  forro^    Another  case  to  the  same  effect 
appears  to  have  been  determined  in  the  year  after  J.  And  in  the 
case  of  the  Marshalsea,  it  was. unanimously  resolved  that  a  ge- 
neral  declafation  in  assumpsit,  without  shewing  the  cause  of  the 
debt,  is  insnf&cient^.     There  seems  totf|^a  further  reason  for 
requiring  it  to  be  shewn,  besides  those  anove  mentioned,  name* 
]y,  that  the  defendant  will  not  otherwise  know  for  what  debt 
*  the  pfauntiff  brings  his  action,  or  what  defence  to  ^make  K  But    [*43 1  ] 
yet,  it  h  saii  in  some  books,  that  the  only  reason  for  stating 
the  cause  of  the  debt,  is  to  shew  that  it  was  not  due  by  vpe^ 
cialty,  &c"». 

However  that  may  be,  it  is  clear  beyond  a  doubt  that  it  must  j^,^  ^j^^j. 
appear  not  to  have  been  so  due  ;  for  if  the  plaintiff  do  give  it  was  not 
some  account  of  the  cause  of  the  debt,  but  in  such  general  terms   bond'^c 
as  to  leave  it  uncertain  whether  it  was  due  by  a  specialty,  &c. 

s  Jcnk  393.  Freem.  104  Noy.  146.  Godb.  186:  pi  26&  Palm.  171.  561. 
Cro.  Jac  643.  Cro.  Car.  6.  31.  Lat.  319.  SkL  183.  S.  P.  b  Woodfiml 

V.  Deacon,  Cro.  Jac.  206.  &  Fayreclough  «.  Seed,  there  cited.        J  Buck, 
ingham  v.  Ck>stendine,  Cro.  Jac.  214.  J  I'^aschall  «.  Russell,  cited 

Palm.  |7l.  k  10  Co.  rr.  a.  '  Mayor  «.  Harre,  Cro.  Jac.  642. 

Pabn.  171.  S.  P.  m  Cro.  car.  31.  Fi-scm.  104.  Carth.  276.  Salk.  446. 

2  Ld.  Raym.  1430. 
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[*432] 
Promise 
i»  futuro^ 
not  suffi. 
cient. 


Aliter,  if 
conside- 
ration be 
forbear, 
ance,  or 
the  like. 


the  declaration  will  it  seems  be  demarrable.  Forwfcei^lV 
plain  tiff  declared  ia  indebitatus  assumpsit^  for  divers  goods  tod 
things  ",  sold,  and  on  a  quantum  meruit  laid  In  the  same  man. 
ner,  to  which  there  was  a  demurrer  ;  although  no  counsel  ap. 
peared  for  the  defendant,  and  It  was  alleged  that  the  detsr. 
rer  was  only  for  delay,  the  court  observed,  that  the  wnt^ 
*^  things'^  was  very  uncertain,  and  might  mean  money  doe  f<^T 
rent,  or  on  a  bond,  &c.  though  the  plaint! ff*s  counsel  infonnip; 
the  court  that  the  defendant  would  not  support  his  demurrfr. 
judgment  was  of  course  given  for  the  plaintiffs  Fonnerl),  «f 
a  declaration  in  indchitaias  assumpsit  did  not  shew  any  cat:«{* 
of  the  debt,  although  the  defendant  pleaded  non  assttav>^\ 
which  was  found  against  him,  yet  the  fault  w^s  held  so  h^\ 
that  the  verdict  would  not  aid  it  p.  But  the  case  might  now  rf. 
eeive  a  different  consideration. 

*In  a  subsequent  case,  it  was  ingeniously  argued,  that  if  the 
declaration  stated  that  the  defendaut  was  indebted  to  the  pUln. 
tiff  in  so  much,  and  promised  to  pay  it  at  Michaelmas,  or  aot 
certain  day,  it  was  good,  because  the  express  promise  wa<i  an 
admission  that  there  was  such  a  debt,  and  the  certainty  of  the 
day  of  payment  was  sufficient  consideration  for  the  promi*?, 
by  reason  that  the  defendant  should  not  be  impleaded  for  tiir 
debt  before  the  day  ;  ^hough  if  no  day  be  mentioned,  there  it 
is  otherwise  :  and  one  of  the  judges  appears,  at  first,  to  hate 
recognized  this  distinction.  But  it  was  held  that  the  declan. 
tion  was  not  good  ;  and  two  judges,  in  the  absence  of  thertrf. 
made  a  rule  for  reversing  the  juclgment,  nisi^. 

But  where  the  debt  is  not  in  question,  and  Is  not  the  ooh 
consideration  of  the  promise,  as  it  is  in  a  common  indebitatus 
assumpsit^  the  cause  of  it  need  not  be  stated  ;  as,  where  thp 
plaintiff  declared  generally,  that  the  defendant  owed  him  so 
ipuch,  and  in  consideration  that  he  had  given  him  time  for  pav- 
ing  the  money  till  a  subsequent  day,  he  promised  to  pay  it  on 
that  day  ;  after  verdict^  it  was  held  hot  to  be  error,  that  the 
declaration  did  not  shew  for  what  cause  the  defendant  was  to- 
debted  ;  for  the  debt  was  not  in  question,  and  the  day  given 
was  the  consideration  for  the  promise  ;  and  although  there 
must  alsp  have  been  a  debt,  yet  that  was  ail  lowed  by  the  pro- 


»  1  Rol,  Rep.  24.  Frecm.  350,  ace,  357.  cotiU        «  Spark  v.  Jobber,  2  Lcl. 
Baym.  1450.  i>  Foster  v.  Smith,  Cro.  Car.  31. 12  Mod.  511.  S.  ^ 

But  8ee  Cro.  Car.  6.  q  Bai'ker  «.  Barker,  Palm.  1/1. 
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mise^  Miag  express^  and  it  was  also  found  by  implication  in  the 
Terdiet^ 

< 

^Thereare  cases  in  the  books,  wherein  the  plaintiff  declared   r*43Sl 
ID  one  count,  by  way  of  indebiiatua    assumpsit  for  sereral    Several 
debts  of  different  natures  ;  thus,  in  a  case  in  YeWerton,  the  cludecTin 
declaration  stated  that  the  defendant  was  indebted  to  the  plaitu   onecount 
tiff  in  ^40,  for  sereral  sums  before  then  lent  by  the  plaintiff 
to  him,  and  for  certain  other  sums  paid  to  J.  S.  for  the  defen. 
d&nt  at  his  request,  and  also  for  diyers  wares,  and  that  the  de. 
fendant  promised  to  pay  the  ^40  accordingly.     In  the  case 
alluded  to,  no  objection  appears  to  have  been  taken  to  the  de. 
claration  on  this  account,  although  a  motion  was  successfully- 
made  to  arrest  the  judgment  on  another  ground".     In  another 
and  subsequent  case,  in  Saunders's  Reports,  the  plaintiff  de. 
clared  in  onecount  iu  indebitatus  assumpsit y  that  the  defendant 
was  indebted  in  iSlOOO,  as  well  for  money  had  and  received, 
as  for  goods  sold  and  delivered,  and  that  the  defendant  promts. 
.  ed  to  pay  the  j£\O0O  accordingly  ^      Hence,  as  Mr.  Serjeant 
*%VHliams  observes,  it  appears  that  all  the  common  counts  in  a 
declaration  may  be  contained  in  one,  stating  that  the  defendant 
was  indebted  to  the  plaintiff  in -a  given  sum  (laying  sufficient  to 
cover  every  possible  demand)^for  the  several  causes  of  the  diffe. 
rent  debts  which  may  be  owing  to  him,  as,  for  work  and  la. 
hour,  goods  sold,  money  Jent,  paid,  had  and  received,  &c.  and 
that  in  consideration  thereof,  the  defendant  promised  to  pay  the  . 
sum  mentioned.     The  learned  editor  also  intimates,  that  it  is 
not  necessary  for  the  plaintiff  to  prove  all  the  different  causes 
of  action  included  in  his  count,  and  constituting  the  whole  con. 
stdcration  laid,  in  order  to  entitle  him  to. recover,  but  that  if  he 
proves  any  one  or  more  of  *those  causes,  it  is  enough  ;  for  the     r*434'l 
defendant's  being  indebted  to  the  plaintiff,  in  respect  of  any 
<»ie  of  the  causes,  appears  to  be  a  sufficient  consideration  for 
the  supposed  promise  to  pay  that  money.      It  therefore  ap. 
pears,  that  when  the  common  counts  are  added  to  one  or  more 
special  ones,  on  which  the  action  b  principally  brought,  it 
would  be  proper  to  include  the  several  common  counts  in  one, 
to  prevent  nnnecessi^y  lengthening  of  the  record,  and  the  ex. 
pense  attending  \i\ 

9 

'  Woolaston  V.  Webb,  Hob..ia  Cro.  Jac.  396.  54a  642.  1  Rol.  Z79,  S. 
P.  tt  vide  ante  66.  •  Rod:  v.  Rock,  Yelv.  175.  Cro.  Jac.  945.  S.  C. 

«  Webber  «.  Tivilc,  2  Saund.  121,  2.  See  also  Hob.  5.  «  2  Saund, 

121, 2. 9. 2.    And  see  2  Blac.  910.  Sed  xide  ante  56, 7. 


•hew  fore  then  due  and  owing  from  the  defendant  lo  ths  plaiafii,'' 

^^^  ipa  the  Sherlfi's  Coiirt  of  LondiHiy  b  goed  by  cwiMB,  a  a  ^ 

city  clantien  in  debt,  ironld  be,  npea  a  C6me0$$ii  Bmlw^fm  ;  hf 

^^'*^*  there  is  the  saneieMon  tiiat  by  cniton  an  aetieoL  immy^  hm' 


tained  mpon  an  agsumpiii  solvere^  and  mencpf  len^  mtHm  At 
gi?en  in  etidenee  npon  it,  the  mannef  ef  declnaBg  hmng  a 
substance  the  same ;  the  form  in  the  first  case^  beings  Hint  (he 
defendant  agreed  to  pay  the  plontiff  so  mnch  for  diysiin  eou 
of  money  dee  and  payable  to  hha  1^  the  deCsndaal;.  ein^iB'the 
latter,  that  the  defendant  wae  indebted  to  Htm  pleipUff  in  m 
Bueh,  for  divers  sums  of  money  before  then  doe  to  Mv  Iroai 
the  defendant,  and  that  he,  in  considevatlea  thovof^  HlflB  aa^ 
there  undertook  andpromiied  to  pay  the  plcintiir, 
on  the  concesiit  solvere  is  HaMe  to  nU  the  ssaac 
the  assumpsit  solvere  ^. 
It  is  usual  and  proper  in  indshiMms  atmm^nij  to  ala^  ftr 
[*435]   cause  of  the  debt  as  having  tahsn  place  at  the  special 
was  con-    ^^  request  of  the  defendant;  except  in  declaiii^  for 
tracted      bad  and  received,  in  which  case  it  is  only  stated  that 
dant's  re-  ^°^  ^^'  indd)ted  in  so  much,  for  money  feeeived  If  Ite  te 
quest.  *     the  plaintiff's  use,  without  saying  that  the  awniey  was  icnemd 
at  the  defendant's  request.     In  one  case,  it  was  M4  isfponnd 
for  a  writ  of  error,  after  judgment  by  defiiult^  where  a  deckia. 
tion  was  upon  a  past  consfderalien,  which  was  not  laid  te  have 
been  at  the  request  of  the  defendant ;  although  after  verdict,  it 
would  be  otherwise.     The  action  was  assumpsit  npon  aaveral 
promised,  and  after  judgment  by  default  and  enttse  damage 
given,  it  was  objected  on  a  writ  of  error,  that  the 'fourth  count. 
which  was  for  work  and  labour,  being  apast  con8ideratim,aiiii 
not  laid  at  the  defendant's  request,  was  not  sufiicictit  tosvpport 
the  assumpsit ;  and  the  judgment  was  reversed :  altiiongh  if  it 
had  been  after  a  verdict,  the  court  thought,  that  H  being  laid  that 
the  work  was  done  for  the  defendant,  and  that  the  plaintiff 
therefore  deserved  from  the  defendant  so  much,  a  request  m^kt 
be  ioferred  ^.   However,  the  doctrine  of  this  case  Is  veiy  ques. 
tionable,  as  the  objection,  at  most,  seems  to  be  of  a  mere  fonnal 
nature.  It  is  accordingly  observed  in  a  modeim  case,  that  liicEe 

• 

V  Story  V*  Atkins»  2  Ld.  Via^m,14Q%  3  Stc.  733*43.  C.  ^Bk^  » 

IVanen,  2  Sir.  033s 


«y  ivftCBraATifa  counts.  tU 

>r<}s  ^  at  the  sp^eial  instance  and  request  of  tfae  defendant" 
e  generally  mere  words  of  form,  although  in  some  cases  they 
e  of  snbstance?.  And  tt  may  be  remarked,  that  all  the 
ithoritles  cited  against  the  judgment  in  Hayes  and  Warren 
>pear  to  'have  been  of  ancient  date,  decided  before  the  present 
immaryform  of  declaring  in  indebUatus  assumpsit  was*  in 
use ;  and  were  besides  special  assumpsits,  and  go  upon  princi*  £*4363 
les  which  need  not  be  questioned,  namely,  that  one.  man  can. 
ot  make  another  liis  debtor  without  his  request  or  assent,  and 
bat  aa  executed  consideration,  unless  it  be  continuing,  will  not 
\ipport  an  assumpsit  t.  But  it  is  humbly  conceired,  that  the 
^resent  form  of  declaring  in  ind^Uttlus  ofsumpHt  (whatever 
He  case  may  be  with  a  count  upon  a  quantum  merutij  or  ro/e. 
^aniy  in  every  part  of  it,  Necessarily  implies  a  request  or  assent 
Lo  tbe  delit  contHicted.  Besides,  in  affidavits  to  hold  to  bail, 
no  actual  request  is,  or  ought,  in  general,  to  be  stated ;  and  the 
very  principle  that  a  debt  cannot  be  imposed  without  the  con- 
sent of  the  party,  proves  that  when  he  is  stated  to  have  been 
indebted,  it  must  hare  been  for  something  done  at  his  express  • 
or  Implied  request.  And  with  respect  to  the  consideration  being 
past,  and  not  continuing,  it  cannot  be  doubted  but  tliat  a  debt, 
once  contracted,  is  a  continuing  consideration  for  a  promise  to 
pay  it,  untH  it  is  discharged  K 


After  stating  the  debt  which  constitutes  the  consideration 
of  the  defendant's  promise,  the  next  thing,  in  declaring  in  iru   A.  pro- 
dehUatui  assumpsit^  is  to  state  the  promise  itself,  which  is   must  fafe 
usually  done  in  the  following  form.    "  And  being  so  indebted,   •**ted. 
he  the  defendant,  in  consideration  thereof,  afterwards,  to  wit^ 
oa  the  same  day  and  year  aforesaid,  at  &c,  aforesaid  (repeating 
the  venue)  undertook,  and  then  and  there  faithfully  promised 
the  pVaintiff,  to  pay  him  the  said  sum  of  money,  *when  he  the    r^A^^ 
defendant  should  be  thereto  afterwards  requested  ;'*  on  which 
form  the  following  observations  occur.    The  declaration  in  in»   * 
debitaius  assumpsit  must  state  a  promise  *.     Hie  omission  to 

^N«igh«.Tatlock»3ILB.332.  y  See  1  B0L  Abr.  U />/.  1  Cro. 

EEz.443.7U.3l4MO.91.    .  « FiA 3 BurTldn, 3.  and  Atf  44S. 
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state  a  promise  is  fatal  after  judgment  by  defaalt,  ia  mdMitit  - 
assiimpiit  or  on  a  quantum  meruit^  as  veil  as  In  tpenal  assom^  ■ 
5iti>,  though  the  law  ratsen  the  promise ;  for  where  tlm  pUimi 
'  declared^  that  the  defendant  was  tnddited  to  him  is  so  mv^ 
money,  for  goods  sold  and  delirered,  and,  being  so  iadebt?i. 
K9uld  well  and  faithfally  pay,  learing  out  the  woids  ^^  in  cor. 
sideration  thereof  undertook  and  then  and  there  faitiifnily  pr< 
raised,"  after  judgment  by  default,  it  was  reversed  on  error. 
there  being  no  promise  actually  laid  in  the  declanttkni^.    n 
a  count  on  an  imimul  compuiiLssefU  seems  bad,  even  after  vr. 
diet  for  the  plainttfT,  if  it  do  not  state  a  promise  by  the  deffi:. 
dant  to  pay  the  money  found  due  on  the  account ;  for  where  ^ 
general  verdict  was  given  for  the  plaintiff,  and  one  of  the  CGcrt> 
which  was  on  an  innmul  compuid$sentj  stated  that  tiie  defcE- 
dant  was  found  in  arrear  to  the  plaintiff  so  mudi,  on  the  aiv 
count,  w'hich  he  had  not  paid,  without  saying  that  he  pf«mb^: 
to  pay,  it  was  objected  that  the  natural  and  formed  remedy  foi 
money  due  on  an  account  was  an  action  of  debt,  and  if  tir 
.  plaintiff  would  declare  in  assumpsit,  he  ought  to  declaie  on  a. 
assumpsit.      And  Twisden  and  Wyndham,  J.  were  of  thin 
opinion  <>.    "Wyndham,  J.  observed,  that  the  accouat-is  but 
evidence  of  the  promise,  and  the  declaration  must  stataapro- 
[*438]   mise  in  fact,  for  this  action  is  grounded  on  the  ^promise,  whirl 
is  collateral  to  the  debt.     But  Moreton  agreed  witli  Kcdisc* 
that  the  allegation  of  the  defendant's  not  regarding  his  promi^r. 
was  sufficient,  especially  after  verdict ;  although  KeeUn^adDiu 
ted  that  if  the  plaintiff  had  declared  with  a  per  quod  actio  or. 
crexfit^  the  declaration  would  undoubtedly  have  been  bad, » 
that  conclusion  is  never  used  except  in  debt,  where  the  demand 
is  certain.     However  the  case  was  adjourned ^.  (l) 

It  seems  that  if  the  plaintiff  declares,  that  the  defendant  vi« 
words  indebted  to  him  in  so  much,  and  that  the  defendant  beinf^  «•' 
"  And  indebted^  promised  to  pay  the  money,  it  is  sufficient,  whetbfr 
bdebt^     the  promise  be  laid  to  be  the  consideration  of  the  debt  or  not 

cd«" 

>»  Ante  86,  &c.  c  Lee  «.  Welch,  2  Str.  793.  2  Ixl.  Raym.  151? 

S.  C.         <»  Bedford  v.  Uffington,  Sid.  306.     *      e  2  Keo.  97.  S.  & 


(1)  Yet  it  is  sufficient  if  any  equivalent  word  to  the  ward  promised  br 
used  in  the  declaration,  as  the  word  agreed,  Avery  v.  Inhalntants  of  Tr- 
ringham,  3  Mass.  Rep.  160.  See  also  Dole  v.  Weeks,  4  Miass.  Bep.  451. 
and  Winslon'i  executors  v.  Francisco,  2  Wash.  Rep.  187.  cited  ante. 
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or  to  hare  been  made  on  the  same  or  a  snbseqaent  day,  or  to 
pay  on  request  or  at  a  day  to  come,  for  the  consideration  ap. 
pear»  to  be  continuing  ;  therefore  if  the  declaration  state  that 
the  defendant  on  the  30th  of  June  was  indebted  to  the  plaintiff 
in  so  mnch,  cmd  being  so  indebted^  afterwards,  to  wit,  on  the 
30th  of  Jtf(^,  promised  to  pay  at  a  future  day,  it  is  good^. 

With  respect  to  the  necessity  of  expressly  stating  by  whom  Necessity 
the  promise  was  made ;  it  is  clearly  no  ground  for  arresting  the  of  stating^ 
judgment,  though  the  words  ''  he  the  defendant"  be  omitted  in  mised. 
stating  the  promise,  whether  the  plaintiff  declare  on  an  implied 
promise  by  way  of  indebiMus  assumpsit^  or  quantum  meruit^ 
&c.  if  the  declaration  be  on  a  loan-to  the  defendant,  or  the  like 
caase  of  acti<Mi  ;  for  it  must  be  intended  that  he  promised,  the 
promise  in  such  case  being  created  by  law  s.  *But  if  the  pro.  [*439] 
raise  be  collateral,  it  must  be  expressly  alleged  by  and  to  whom 
it  was  made^  ;  for  although  where  the  promise  is  raised  by 
operation  of  law^  the  law  which  raises  the  promise  applies  it^ 
yet  wliere  it  is  collateral  and  express,  the  law  canqot  know  any 
thing  of  it  but  what  is  seated  on  the  record,  and  therefore  can. 
not  apply  or  extend  that  statement  beyond  the  express  terms  of 
'  it.  This  rule  equally  holds  after  judgment  by  default,  and  af. 
ter  Terdict.  Another  reason  which  may  be  given  for  it  is,  that 
it  is  impossible  to  intend  that  any  other  person  than  the  defen. 
dant  made  the  promise,  where  no  other  persons  than  the  plaintiff 
and  defendant  are  prcTiously  mentioned,  and  the  promise  is  al. 
leged  to  be  made  to  the  former  ^  It  cannot  be  supposed  a 
stranger  promised,  or  that  the  plaintiff  promised  himself.  But 
it  wottld  be  otherwise,  perhaps,  if  three  persons  be  mentioned 
in  the  record  ;  for  it  might  then  be  uncertain  to  which  of  them 
the  promise  was  applicable  K 

If  the  plaintiff  declares  that  the  defendant  is  indebted  to   to  whom 
him,  and  that  the  plaintiff  promised  to  pay  himself,  after   promise 
verdict  in  his  favour  the  court  will  not  arrest  the  judgment,    ^^41^. 
but  amend  the  mistake  in  the  name^^ :  for  it  must  be  intended 
such  a  debt  was  proved  at  the  trial  as  would  raise  a  promise 
by  the  defendant  to  pay  it,  and  as  it  is  impossible  that  the 

f  Barton  v.  Shurley,  1  Rol.  Abr.  12.  pi.  16.  e  SymbjUl  v.  Cooke,  2 

^eb.  715.  recog.  1  Lutw.  238.  *»  2  Keb.  / 15.  rccog.  1  Salk.  27.  Antf 

93,  8tc.  »  Remington  «.  Tayler,  1  Lutw.  237,  8.  J  Shore  v. 

Bmwn,  1  Salk.  26. 3.  Saik.  17.  2  Ld.  lla}Tn.  899.  S.  C.  k  Bcdlbrd  ». 

UiBngton,  1  Sid.  306. 
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[♦4*0] 


In  actions 
by  assig- 
nees, or 
execu- 
tors, &c.' 
in  ^ne< 
ral. 


[*441] 


plaintiff  could  have  promised  himself,  there  seems  to  be  tbt 
same  reason  for  intending  it  to  have  been  made  by  the  defn. 
dant,  as  where  the  promisor  is  not  at  all  named  K  So,  where 
♦the  plaintiff's  name  was  Walter^  and  on  error,  it  was  oh. 
jected  that  one  of  the  assumpsits  was  laid  to  the  aforesaid 
William^  and  the  damages  were  entire,  the  court,  without  re. 
lying  upon  the  statute  16  &  17  Car,  %  held  the  connt  well 
enough  of  itself,  and  therefore  affirmed  the  judgment  >. 

Where  the  action  is  brought  by  assignees  of  a  bankrupt,  f&t 
a  debt  contracted  with  the  bankrupt  before  his  bankruptcy, 
the  promise  is  laid  to  have  been  made  to  him  accordingly.     ><), 
where  the  action  is  brought  by  executors  or  administrators,  for 
a  debt  contracted  with  the  deceased,  the  promise  is  laid  to  bavr 
been  made  to  pay  him  the  money  due.     In  a  modem  case  it  ^a^ 
determined,  on  a  motion  in  arrest  of  judgment,  that  in  an  ac- 
tion by  an  administrator  de  bonis  non^  the  plaintiff  may  decltre 
upon  promises  made  to  the  intestate  in  his  lifetime^  and  to  the 
first  administrator  to  whom  administration  of  his  effects  vas 
committed.     In  that  case,  Lord  Kenyon,X]).  J.  observed,  that 
it  was  admitted,  that  if  the  promises  had  been  laid  to  have  been 
made  to  the  plaintiff,  a  promise  to  the  former  administrator 
would  have  supported  the  declaration  ;  and  there  was  no  rea- 
son why  the  plaintiff  should  be  obliged  to  state  a  fiction  on  tke 
record  :  there  was  no  technical  rule  to  shew  that  it  might  not 
be  adapted  to  the  truth  of  the  case.     The  defendant's  objeclioa 
rested  on  the  ground  that  there  was  no  privity  between  the  for. 
mer  administrator  and  the  plaintiff,  the  administrator  de  bonis 
non  ;  but  that  proposition  *  was  certainly  not  true,  in  its  full 
extent,  for  if  the  former  administrator  had  entered  into  an 
agreement  for  the  sale  of  a  lease,  of  a  ♦chattel  interest  belong- 
ing to  the  intestate,  but  had  died  before  the  agreement  was  coib. 
pleated,  the  administrator  de  bonis  non  stood  in  such  privitj 
o-f  estate,  tliat  he  would  be  bound  to  carry  that  contract  into 
execution.     Ashhurst,  J.  also  observed,  that  as  it  was  alleged 
that  the  promise  was  made  to  a  person  from  whom  the  pfauntif 
derived  his  claim,  and  between  whom  and  the  plaintiff  there 
was  a  privity  of  interest  in  law,  it  was  the  same  as  if  the  pro. 
mise  had  been  stated  to  have  been  made  to  the  plaintiff  himself} 
because  the  law  recognizes  the  relation  <". 


k  Ante  438.  »  Coleman  v.  Earle,  1  Str.  228,  9. 

Smith,  r  D.  &  E.  182.    Sedvide  1  Sid.  122. 


"»  Hurst  t. 
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In  all  cases  where  the  action  is  brought  by  or  against  any    jn  cases 

party  in  a  representatiye  character,  or  to  or  by  whom  the  con-    within 

X      .  .     ,,  :■  ,  J  j.t     J  1^.  statute ol 

tract  was  not  originally  made,  or  alone  made,  and  the  debt  was    Umita- 

first  doe  from  or  to  some  other  party  or  parties  besides  those   ^^** 
to  the  present  action,  it  is,  in  general,  necessary  to  -state  the 
debt  and  promise,  to  have  arisen  and  been  made  between  the 
original  parties  to  the  contract ;  as,  if  the  action  be  brought  by  or 
against  an  executor  oir  administrator,  for  money  due  to  or  from 
the  testator  or  intestate,  it  is,  in  general,  necessary  to  state  that 
the  debt  was  dne,  and  the  promise  made,  between  him  and  the 
other  party  to  the  action.     So,  in  actions  by  or  against  surriv. 
ing  partners,' or  husband  and  wife,  or  by  assignees  of  a  bank. 
Tupt,  upon  a  contract  made  in  the  life.time  of  the  deceased 
partner,  or  before  the  marriage,  or  bankruptcy,  the  debt  and 
contract  must  be  stated  as  they  were  in  fact  contracted,  and 
made".     This  is  in  general  sufficient;  but  if  six  years  hare 
elapsed  since  the  cause  of  action  first  accrued,  so  that  in  case 
of  the  statute  of  ^limitations  being  pleaded,  it  may  be  necessary     [*442] 
for  the  plaintiff  to  aTail  himself  of  a  promise  or  acknowledge 
ment  made  within  the  last  six  years,  to  or  by  any  other  party  or 
partici^  than  those  to  or  by  whom  the  contract  was  originally 
made,  it  is  necessary  to  add  counts  on  promises  by  or  to  the 
party  or  parties  with  whom  such  promise  or  acknowledgment 
was  made,  as  having  been  made  to  or  by  him  in  his  character  of 
executor,  &c.  in  order  to  enable  the  plaintiff  to  give  such  pro. 
mise  or  acknowledgment  in  evidence.      However,  the  plaintiff 
should  always  declare  upon  the  debt  as  it  was  originally  con- 
tracted, in  order  to  recover  upon  it,  in  case  the  defendant  does 
not  plead  the  statute;  in  which  case,  he  will  not  be  allowed  to  take 
advantage  of  it  at  the  trial,  or  to  pat  the  plaintiff  upon  proof  of 
any  subsequent  promise  or  acknowledgment.  Enough  has  been 
already  said  With  respect  to  the  assignment  of  the  breach  in 
cases  of  this  nature,  in  considering  the  declaration  in  special  a«. 
sumpsit ;  the  observation^  on  which  upon  this  head,  as  there 
observed,  equally  apply  to  general  assumpsit^. 

It  cannot  be  assigned  for  error  that  a  declaration  in  indcbL 
talus  assumpsit^  or  on  a  quantum  meruit^  &c.  does  not  shew  to   who^f 
whom  the  payment  was  promised  to  be  made,  if  it  allege  the 

n  Ante.  o  Ante  262. 
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[♦44S] 
May  be 
laid  "  af. 
terwanls, 
on  same," 
or,  subse- 
quent 
day. 


Omission 
of,  "  in 
Gonside* 
ration 
thereof." 


[<^444] 
Then  and 
there  pro- 
tnised. 


promise  to  have  been  made  to  the  plaintiff;  for  it  daUbe«« 
tended  that  the  payment  was  to  be  made  to  him,  as  it  would  be 
idle  to  suppose  that  it  was  to  be  to  a  stranger ,  instead  of  ik 
person  to  whom  the  debt  was  due,  and  who  had  eanicd  tks 
money  p. 

*If  the  plaintiff  declare,  that  the  defendant  was  indebted  i? 
htm  in  a  certain  sum  for  goods  sold,  and  afterwards,  on  ike  fffi^^c 
dat/y  assumed,  in  consinleraiion  thereof,  to  pay  it  at  a  da)  to 
come,  this  appears  to  be  a  sufficient  statement  of  the  promise  % 
Or,  if  he  so  allege  the  promise,  to  have  been  madea^  adajfafttf 
the  contract  or  debt ;  for  the  continuance  of  it  is  a  good  cop- 
stderation  ■'. 

There  is  a  case  in  Shower,  where,  although  the  words  '^  rn 
consideration  thereof^  were  omitted  in  a  declaration  in  i«&- 
bitatus  assumpsit^  it  was  held  well  enough,  it  being  alleged  tbst 
^^  the  defendant  was  indebted,  and  being  so  indebted^  he  a/tfr. 
wards  promised ;''  for  where  the  law  raises  the  promise,  thecouii 
cannot  but  intend  it  to  have  been  in  consideration  of  thedebt^ 
And  where  the  plaintiff  declared,  that  on  such  a  day  he  sold  t(» 
the  defendant  so  much  barley,  part  of  which  he  deUvned  9t 
that  time,  and  the  rest  was  to  be  delivered  at  a  suhsequeo^ 
time ;  and  afterwards^  on  the  same  da^,  the  defendant  pT«iDi^ 
ed  to  pay  the  sum  of  so  much  by  snch  a  day ;  although  it  ira» 
objected  that  the  promise  appeared  to  have  been  made  after  the 
sale  and  therefore  without  good  consideration,  the  court  held 
it  well  enough  laid,  being  on  the  same  day,  of  which  no  diu- 
sion  shall  be  made  in  such  case*. 

So,  it  has  been  held,  that  if  the  plaintiff  declares  thfttio  cod- 
sideration  he  sold  to  the  defendant,  on  such  a  ♦daysnt** 
thing,  he  then  and  there  promised  to  pay  him  so  much,  this  is 
sufllciento,  for  the  promise,  being  alleged  at  the  same  time  ai 
the  sale,  must  be  intended  to  have  been  in  consideratioD  of  it. 
But  it  might  be  otherwise,  on  special  demurrer,  if  It  be  not  al- 
leged that  the  defendant  being  indebted^  in  consideration  therC' 
of  promised  to  pay,  or,  that  he  promised  to  pay  iSaie  taid  sum 
of  money  *"• 

P  Bolte  V.  Sharp,  Cro.  Car.  7T.  JSt  'oide  ante  96.  <l  Hodge  ^  Vati- 

sor,  1  Rol.  Abr.  12.    pi.  14.  £t  vide  Sty.  106. 117.  Lat.  150.  'I^f^- 

15.  *  Tyler  «.  Bendlowe,  2  Sho.  180.  £t  vide  Barton  «.  Sburiey,  I 

BoL  Abr.  13.  pi*  16.  Ante  438.  ace.  <  Howlet's  case,  Lat.  150.  £t  vi^ 

9iiprd>  «  Andrews's  case,  1  Rol.  Abr.  12.  pi  13.    £t  vide  Mo.  3^ 

pi.  505.  ▼  See  1  Lutw.  236,  7.  Salk.  SST.    Poet  446. 
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The  time  alleged  in  stating  the  promise  hi  indebU^Mms  oi^  xime  of 
impsii  in  only  matter  of  form,  and  not  necessary  to  be  laid  promise, 
.^cording  to  the  fact ;  so  that  if  the  replication  state  the  pro.  ^^ 
lise  to  have  been  made  on  a  diflferent  day  from  that  alleged  in 
be  declaration,  it  is  not  a  material  departure.     So,  if  the  ver- 
lict  find  the  promise,  or  the  filing  of  the  bill,  to  have  been  on 
nother  day,  it  will  not  yitiate  the  proceedings.    If  the  day,  in 
ictions  of  this  nature,  were  to  be  deemed  material,  it  would  be 
11  the   defendant's  power,  in  almost  all  cases,  to  fix  the  time ; 
A  hich  he  cannot  do.     Therefore  where  an  indebitatus  msumpm 
ut  was  laid  the  16th  Jan.  1706,  and  the  defendant  pleaded  oc. 
'/o  non  accredit  infra  Bex  annosj  and  the  plaintiff  replied  a  bill 
filed  93  Jan.  1^  Ann,  and  that  the  cause  of  action  arose  with« 
ill  six  years  before  that  time,  to  which  the  defendant  demurred 
(generally ;  the  court  were  unanimously  of  opinion  that  the 
plaintiif  was  entitled  to  judgment^.     So,  where  the  plaintiff 
declared  in  assumpsit  upon  a  proiftise  made  the  36th  March, 
19  Geo,  \.  the  defendant  pleaded  that  after  the  promise,  and 
before  the  bill  filed,  viz.  U  April,  he  tendered  the  money,  to 
*i%  hich  the  plaintiff  replied,  that  after  the  making  of  the  pro.     [*445] 
mise,  Tiz.  on  the  19th  February,  he  filed  his  bill ;  on  demur, 
rcr  to  the  replication,  it  was  held  that  the  plaintiff  would  not 
ia  evidence  have  been  confined  to  the  day  in  his  declaration,  so 
that  there  was  no  reason  why  he  should  be  confined  in  plead- 
ing.    It  was  admitted  that  in  the  case  of  a  note,  where  the  day 
was  an  essential  part  of  the  contract,  the  plaintiff  could  not  Tary 
from  it  ^  ;  but  in  the  case  of  a  common  assumpsit,  the  day  was 
alleged  oaly  for  form,  and  therefore  the  defendant  cannot  con. 
fine  the  plaintiff  to  the  day  laid  7. 

In  an  action  against  a  bankrupt,  on  his  promise  to  pay  the  Pk<omise 

debt  after  his  discharire,  it  is  sufiicint  to  declare  in  the  common  f^^?_ 
r  1  r,      .  1^  .       bankrupt- 

iorm,  on  the  original  consideration.     So,  m  cases  where  the  cy,  &c. 

statute  of  limitations  has  run,  but  there  is  a  promise  or  acknow* 
ledgment  within  the  last  six  years,  the  general  form  of  declar. 
tng  has  been  held  sufficient ;  for  the  new  promise  reviyes  the  old 
debt  *. 

And  in  the  case  of  executors,  &c,  it.  is  of  no  consequence  if  Incascf 
the  day  alleged  be  after  the  death  of  the  testator,  &c.  though  ^^^^  ^^^ 

^Cotev.  Hawkhu,  1  Str.  31.  S.  P.  >  Stafford  «.  Forcer,  10  Mod. 

313.  Ante  313,  &c.  7  Mathews  v.  Spicer,  3  Str.  806 .       >  Wiltiams  «. 

l^de,  Pcake*!  Rep.  68. 
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it  is  usual  and  proper  to  lay  some  day  inlii8liie.tiiiie,  aftef  tsr* 
cause  of  action  accrued ;  for  in  assumpsit  against  tbe  d^ 
dant  as  executor,  where  the  plaintiff  declared,  that  the  te^^it 
in  his  life-time,  to  wit,  on  the  16tii  October,  Id  Joe.  1.  fai  tm-\ 
deration  of  i6S  .lent  to  him,  promised  to  pay  it  ;  and  the  dr. 
[*446]     fendant  pleaded  that  the  testator  non  ^msumpawi^  and  t- 
jury  found  that  he  did  undertake  modo  ei  farmdy  but  th 
he  died  17  Jac.  1.  which  was  a  year  before  the  day  ses. 
tioned  in  the  record ;  it  was  adjudged  for  the  plaiotiff :  for  ih 
finding  of  the  death  was  repugnant,  superfluous  and  uonecesas. 
ry,  nor  was  the  day  of  the  assumpsit  material ;  and  altboi^.' 
the  testator  were  dead  before  the  day  laid  in  the  declaradw.  i< 
was  good  enough  >• 
Before  or.       It  is  also  clear,  from  the  above  case,  that  it  does  not  sigoif? 
■^  ^^     whether  the  day  laid  in  the  declaration  be  before,  or  after,  tk 
time  when  the  cause  of  action  accrued,  so  that  it  be  before  ts: 
to  which  the  title  of  the  declaration  relates  ;  but  if  it  be  sQb*tv 
quent  to  that  time,  it  is  certainly  cause  of  special  demurrer,  ot 
account  of  the  apparent  repugnancy  in  stating  the  cause  ofac 
tion  to  have  accrued  at  a  day  apparently  after  the  coonneDCf- 
ment  of  the  action  itself. 
Place  of         '^^^  place  where  the  promise  is  ali^d,  like  all  other  tnnsi- 
promise^     tory  facts,  should  be  stated  where  the  venue  is  laid,  nor  cao  tb« 
defendant  make  the  place  material,  any  more  than  the  time  of 
the  promise^.  If  no  place  be  alleged,  no  objection  can  be  hkfs 
after  judgment  by  nil  dicit^  ;  and  if  more  than  one  countj  be 
mentioned,  the  words  ^^  county  aforesaid"  may  be  referred  ^^ 
the  county  in  the  margin  ^» 
r*447l  *       ^^  ^^  usual,  though  it  seems  not  necessary  ^^  to  lay  tbeprc- 
Promise     mise  in  indebitatus  assumpsit  to  pay  the  said  *snm  of  money, 
to  pay  the   ^Qf  i^^i  mentioned  sum  of  money,  if  there  be  more  sums  thsa 
mregttett,  one  mentioned)  when  the  defendant  should  be  thereto  requai- 
ed^  the  meaning  of  which  must  be  taken  to  be,  that  the  pl^^ 
tiff  was  to  have  the  same  sum  in  amount,  and  not  in  specie ;  es- 
pecially if  the  action  be  for  money  lent,  which  implies  that  the 
defendant  should  have  the  use  of  the  money  ;  for  when  tbe  in- 
tent of  the  parties  may  stand  with  the  law,  it  shall  be  expooo- 

»  Inkersalls  «.  Sams,  Cro.  Car.  130.  .«»  1  Str.  21.  «  Rewn?- 

ton  V.  Taylor,  1  Lutw.  236, 7,         ^  Sutton  v,  Fenn,  3  Wils.  339.  3  BJ»* 
Bep.  847.  S.  C.  «  2  Saund.  122.  £t  vide  ante  100,  1. 
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I  accordingly  f.  It  cannot  therefore  be  contended  that  the 
aning  of  a  promise,  laid  as  aboTO,  is  to  return  the  very  iden. 
blI  sum  lent,  and  that,  immediately  on  the  deliTery  of  it  to 
'  defendant,  if  demanded  ;,  oi  that  it  does  not  appear  that  he 
s  to  hare  any  benefit  by  the  loan.      For  more  information 

the  subject  of  stating  the  promise  in  assumpsit,  the  reader  is 
Ferred  to  the  previous  part  of  this  work,  which  treats  of  stat- 
i:^  the  promise  in  speeitU  asnimpsit  ;  many  of  the  cases  there 
ted  applying  as  well  to  declaration  in  indebitatus  assumpsit^ 

to  those  on  special  promises. 

f  GMue  V.  Harvie,  Yelr.  &k 


CHAPTER  XIV. 


OF  INDEBITATUS  COUNTS,  If!  PARTICULAR  CASES. 


[*448] 
On  judg- 
ments in 
foreign, 
and  infe- 
rior 
courts. 


[*449] 


XT  remains  how  to  consider  the  statement  of  the  consideratio: 
in  particular  actions  of  indebitatus  assumpsit,      PreTtolL^  1« 
which,  it  may  be  proper  to  make  a  few  observations  on  parr/- 
cular' causes  of  action  which  may,  or  may  not  be  made  theinb. 
ject  of  this  form  of  declaration  ;  and  afterwards  to  notice  t^ 
different  authorities  in  the  books  on  the  mode  of  stating  the 
consideration  in  this  form  of  declaring,  where  it  may  be  aoJ  i: 
adopted,  first,  on  considerations  respecting  the  person;  $e. 
condly,  respecting  personal  property  ;  and   lastly,  lespectiog 
real  property  ;  being  the  division  which  has  been  observed  in 
the  treatment  of  the  different  parts  of  a  declaration  in  ipedai 
assumpsit.    There  can  be  no  doubt  but  indebitatus  assumpsn 
will  lie  on  a  foreign  judgment ;  nor  is  it  necessary,  in  suchi 
declaration,  to  shew  the  grounds  of  the  judgment,  and  the  cause 
of  action  ;  for  the  judges  here  are  not  to  suppose  that  it  vz^ 
unlawful,  and  the  judgment  is  a  sufficient  consideration  to  9Qp* 
\port  the  implied  promise.      Indebitatus  assumpsit  has  been 
maintained  on  a  judgment  of  the  mayor's  court  at  ^CalcutU*. 
and  the  court  of  ordinance  at  Ghent ;  in  the  latter  of  which 
cases,  the  plaintiff  had  a  verdict  and  judgment  on  the  second 
count  of  his  declaration,  which  only  stated  that  the  defeDdaBt 
was  indebted  upon  and  by  virtue  of  a  judgment  in  the  said 
court,  without  mentioning  the  cause  for  which  the  judgment 
wa$  given  ;  and  the  court  of  King's  Bench  refused  to  gnti 
even  a  rule  to  shew  cause  why  the  judgment  should  not  be  ar- 
rested K     In  the  case  of  Walker  and  Witter  also,  it  was  ad. 
mitted  on  the  part  of  the  defendant,  that  indebitatus  assumpsit 


•  Crawford  v.  Whittal,  Doug.  4. 
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would  bftre  kdn  on  a  jvdgmeat  in  tiie  supreme  court  of  Jftiitfti. 
cac.  And  Lord  Mansfield  in  that  case  seems  to  have  consider- 
ed judgments  in  foreign  courts,  and  courts  in  England  not  of 
record,  on  the  same  footi^,  in  this  respect ;  in  which  latter 
descriptions  he  includes  the  courts  of  Wales,  &c<^. 

Indebtitaius  assumpsit  has  also  been  brought  on  a  judgment  in  Kxcbe- 
in  the  court  of  Exchequer  in  Ireland^.  But  this  was  before  the  ^  Z!^ 
unioD  with  that  country.     Since  that  period,  the  judgments  of  ^ 

the  Irish  courts  are  properly  pleadable  as  records  ;  and  such 
judgments  are  now  broughf  before  the  House  of  Lords  of  the 
United  Kingdom,  on  appeals  and  writs  of  error ;  though  they 
are  not  returnable  into  the  King^s  Bench  by  certiorari^  as  they 
formerly  were, .  and  are  only  proveable  by  an  examined  copy, 
on  oathC  Therefore  it  seems  that  debt  is  now  the  only  proper 
mode  of  declaring, on  such  ^judgments,  as  assumpsit  will  not  [^450*] 
lie  on  a  specially,  or  record ;  and  it  does  not  appear  to  be  ma* 
terlal,  for.tiiis  purpose,  how  an  Irish  judgment  is  to  be  profed, 
so  that  it  is  to  have  the  same  credit  given  to  it  by  the  courts  at 
Westminster  Hall,  9fi  the  records  of  those  courts  s.  ^ 

In  a  que  in  Croke^  the  objection  to  the  declaration  is  stated  On  boml, 
to  hare  been,  that  it  did  not  shew  any  cause  of  the  debt,  vi?.  ^^ 
by  bond  or  otlierwjse^ ;  which  seems  as  if  it  would  have  been 
sufficient  to  have  shewn  a  debt  of  that  nature.  In  debt  on 
bond,  if  the  plaintiff  were  to  state  generally  in  his  declaration 
(hat  the  deCsndant  was  indebted  to  him  ou  a  certain  bond,  it 
would  not  be  good^  But  in  assumpsit  greater  latitude  is  aU 
lowed,  because  the  question  upon  the  evidence  i9  whether  there 
be  a  legal  conrideration  to  support  or  raise  the  assumpsits 
Supposii^  an.actual  promisiF  to  be  made,  that  might  furnish  an 
additional  reason  for  this  form  of  declaring  i^;  and  as  an  actual 
promise  oiight  be  given  in  evidence,  the  declaration  perhaps 
might  be  holden  good  in  form,  after  verdict,  for  the  court  can. 
not  judge  from  the  record  whether  the  promise  declared  on  be 
express  or  impliedi.(l)     But  it  may  be  doubted,  whether  even 

'  Walker  v.  Witter,  Doug.  1.  ^  Id.  e  Duplein  v.  De  Roven, 

anil  Bowles  v.  Bradshaw,  Id.  notit,  ^  5  East  474,  5.  e  Dou^. 

«A»  tupr^,        ti  Spark  V.  Jobber,  Cro.  Car.  31.         •  Per  Eyre,  C.  J.  1 B. 
«t  P.  102.   i  /<t    k  1  BrbwnL  14.    I  Per  Bullcr,  J.  1 D.  &  B.  618.  Ante  76. 

**  i^l— ^.    ,  M,     |,„,   .Mill,       »».!   I  II   ■   I        t.       ■-■■^ii-.   ■   .       111!   I     I         I  I  II      I     i  I       II  I       .  ^,     I      t    ■■     I  I    .- 

(1)  AiWr  verdict  jevery  promise  is  taken  to  be  an  express  prombc. 
Marine  Tnsiirance  Company  of  Alexandria  v.  Youn|f.     1  Cranch,  332. 
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an  express  proTnise  be  sufficient  to  support  an  assumpni  to  ^f 
a  bond  debt,  %vithout  a  collateral  consideration"*. 

Inilcbitatus  assumpsit  Tcill  not  lie  on  a  collateral  undertak* 
'  ing;  for  it  creates  no  debt".  Accoadingly  *it  has  been  abdgndg- 
ed,  that  if  a  man  promise,  in  consideration  that  a  straager 
would  marry  his  kinswoman,  he  would  give  her  a  sum  of  bb<i» 
ney,  t!:e  plaintiff  cannot  declare  that  the  defendant  was  indebt> 
ed  in  that  sum,  because  that  is  not  the  fact ;  but  he  mizst  de. 
clare  specially,'  on  the  contract,  for  his  damages^.  N^either 
can  the  plaintiff  declare  in  indebiuttus  assumpsU  upon  a  bill  oi 
exchange  ogainst  the  acceptor,  his  acceptance  being  but  «  col. 
lateral  engagement,  which  binds  him  by  the  custom  of  nier. 
chants P ;  though  it  lies  against  the  drawer  of  a  bill  of  excbaiige 
or  promissory  note,  where  he  really  is  a  debtor,  and  debt  would 
lie  against  him  <).  So,  the  plaintiff  cannot  declare  tn  indebiimlHt 
assumpsit  on  a  .collateral  promise  to  pay  for  goods  sold  to  a 
stranger,  although  it  is  otherwise  where  the  original  credft  is 
giveti  to  the  defendant  for  the  goods,  and  they  are  delitoerrd  to 
a  third  person  ^ 

It  is  a  general  rule  that  indebitatus  assumpsit  will  lie  ia  no 
case  but  where  debt  lies;  therefore  it  lies  not  upon  a  mataal 
assumpsit \  The  learned  editor  of  Salkeld's  Reports  has  a 
note  on  the  aboTe  case,  that  the  general  proposition  laid  down 
in  it  is  expressly  recognized  by  the  court  in  BoTey  and  Castle, 
main  ^ ;  and  although  it  may  appear  to  be  weakened  bj  the 
opinion  of  Lord  Mansfield,  in  Moses  and  Macfatlan^,  that  aa 
action  of  assumpsit  will  lie  in  many  cases  where  debt  does  lie 
and  in  many  where  it  does  not,  it*  is  worthy  of  ^obserration, 
that  the  learned  j  udge  does  not  appear  to  have  alluded  to  m. 
debit  at  us  assumpsit;  and  the  general  proposition  seen^s  con. 
firmed,  by  the  judges,  in  the  case  of  Walker  and  Witter^,  bal- 
ing stated  it  as  a  rule  that  whenever  indebiitaitis  assumpsit  can 
be  maintained,  debt  will  lie.  Without  impeaching  the  general 
rule  in  Ilnrd's  case,  which  seems  to  hare  been  laid  down  onlv 
with  referehcc  to  the  nature  of  the  debt  declared  for,  it  may  be 
observed,  that  tf  there  bo  a  contract  to  pay  by  instalments,  on 


«n  Cartli.  276.  Comb.  537.  8.  C. 


n  Post  460. 


«  AuoD.  1  Vent 
268.  Sed  Vide  Cochran's  case,  3  Keb.  757^  contra,  p  Frederick  f.  Cot. 

ton,  2  She.  8.  Et  Vide  Hardr.  486,  7.  1  Hard's  case,  Salk.  23.  Anon. 

12  Mod.  345.  S.  P.  r  Pott.  »  Hard's  otfe.  Salk.  23.  *  1  Ld 

Bavm.  69.  «  2  Bur.  1005.  ▼  Doug.  1. 
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several  days,  indebitatus  assumpsit  will  lie  for  a  breach  in  the 
non-payment  of  the  first  instalment,  yet  no  action  of  debt  will 
lie  till  all  the  days  are  past,  the  contract  being  entire^;  ex. 
cept  there  be  a  penalty  '.  ^o,  where  goods  are  to  be  deli?ered 
at  different  times,  the  plaintiff  may  declare  in  indebitatus  as^ 
sumpsit  for  the  value  of  each  parcel  of  them,  as  they  are  deli, 
reredx^  though  be  could  not,  it  seems,  declare  in  debt,  until 
after  the  delivery  of  the  whole  of  the  goods. 

As  this  form  of  declaring  cannot  be  adopted  upon  a  mutual  .. 

assumpsit,  it  can  never  be  used  as  the  means  of  recovering  upon  cy  of  in- 
a  policy  of  insurances  The  plaintiff  must  therefore  declare"*"*™^* 
specially  tipon  the  policy  itself.  It  has  also  been  observed  that 
the  plaintiff  cannei  declare  in  indebitatus  assumpsit^  but  must 
declare  specially  upon  a  policy  of  insurance,  because  the  action 
on  an  instrument  of  that  nature  is  founded  on  a  particular  and 
express  undertaking,  made  upon  a  consideration  upon  which 
the  law  would  not  by  ^necessary  implication  raise  the  promise  r*453l 
specified  in  the  instruments  .Another  reason  why  this  form 
of  declaring  is  not  proper  on  a  policy  of  insurance  is,  that  the 
money  to  be  recovered  is  not  a  debt,  but  damages,  perhaps  un. 
certain  and  unliquidated,  for  the  breach  of  the  defendant's  con- 
tract of  ioderanity.  Besides  it  should  be  remembered,  that 
the  promise  which  the  law  raises  is  upon  tjhe  making  of  the  po. 
licy  itself,  to  observe  the  stipulations  in  it,  and  not  to  pay  the 
money  which  may  be  recoverable  for  the  loss  sustained  i>;  nor 
does  the  law.  raise  or  suppose  any  promise  whatever  to  pay 
that  money,  upon  or  subs€|§nent  tp  the  accruing  of  the  liability 
to  pay  it,  which  would  be  contrary  to  the  maxim  expressum 
facit  cessare  taciturn, 

it  seems  to  follow  from  the  above  general  rule,  that  indebifa^  O,  an 
tus  assumpsit  is  not  a  proper  form  of  declaring,  on  mutual  pro-  award, 
mtses  to  pay  a  sum  of  money  on  the  non-performance  of  an 
award  made  rn  the  piaintilTs  favour ;  for  the  money  in  such 
case  is  a  collateral  sum,  and  a  penalty,  and  not  a  debt  or  du- 
ty precedent ;  for  which  reason  there  must  be  a  demand  of  it 
before  the  commencement  of  the  action  <^.     But  it  is  not  un- 

V  Mills  V.  Mills,  Cro.  Car.  341.  Et  vide  4  Co.  94  b.  5  D.  &  E.  553. 
*  2  Bur.  820.  >'  Barker  v.  Sutton,  Trl  per  paU  186.  «  Parke 

OQ  Insurance,  35. 8.  £'  wie  ante  chap.  12.  .      •  Marshall  680.        b  jfnte 
80, 1.  e  Btrks  V.  Trippet,  t  Satind.  S3.    But  see  Cro.  Car.  384.  Ante 

247. 
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dsval  to  add  a  count  In  iridebUaiuf  assumptU  fdr  a  sma  of  mu 
ney  due  on  an  award,  made  titider  a  mutnal  reference  hj  the 
platntiif  and  defendant  of  certain  matter^  in  di^erence  betweea 
them  ;  for  sdch  a  snm  is  a  debt,  anl  may  be  made  the  nkjett 
of  af)  action  of  debt.  And  there  are  several  precedents  to  be 
found  of  such  declarations.  However,  it  is  in  general  vnnecessa. 

[*454]  ry  to  *declare  specially  on  an  award  for  the  payment  of  miHicT. 
made  under  a  parol  submission  merely ;  for  iirhere  there  aie  w 
arbitration  bonds,  but  an  award  appears  in  eridence^  to  haie 
been  made  under  a  parol  submission,  the  reference  and  arbitia* 
tion.may  be  given  in  evidence,  as  a  statement  of  accounts  be. 
tween  the  parties  and  an  admission  of  the  balance,  under  titr 
common  counts  of  the  declaration  adapted  to  the  nature  of  tkv 
debt,  particularly  on  the  account  stated.  And  this  may  be  done, 
though  the  plaintiff,  under  a  summons  for  particulars,  gire  iu 
the  sum  awarded,  {is  his  claim,  by  that  description  <<. 

Nor  will  indebitatus  assumpsit  lie  upon  a  wager;  for  wkw 

ger.    Or,  ^^^  plaintiff  declared  that  there  was  an  agreement  between  him 

for  money  and  the  defendant,  that  if  the  Duke  of  Savoy  made  an  incanion 

won  ftti  * 

play.         into  Dauphine  within  such  a  time,  the  plaintiff  would  gIre  the 

defendant  ^100,  and  that  if  the  Duke  did  not  do  so,  the  defen- 
dant  would  give  the  plaintiff  the  like  sum ;  and  averred  that  the 
Duke  did  not  do  as  stipulated,  whereby  the  defendant  becanw 
indebted  to  the  plaintiff  in  jf  100,  and  being  so  indebted  pro. 
mised  to  pay  it ;  after  verdict,  it  was  held,  on  a  motion  in  ar. 
rest  of  judgment,  that  there  was  not  ai^  consideration  to  raise 
a  debt,  but  a  mere  wager,  on  whiciKndehUatus  as9un^9siiwoM 
not  lie« ;  and  although  a  s/iecial  assumpsit  might  be  maintained 
upon  mutual  promises,  an  indebitatus  assumpsit  could  not,  as 
that  form  of  declaring  could  only  be  adopted  where  debt  would 
lie,  which  it  clearly  would  not  in  that  case  ^.  Hence  it  appears, 
r*455l    *^^^^  ^°  actions  upon  mutnal  promises,  it  is  equally  objection- 
able to  declare  at  once  that  the  defendant  was  indebted,  as  in  a 
common  indebitatus  assumpsit^  as  to  set  out  the  particular  cir. 
cumstances  which  constitute  the  cause  of  action,  and  conclude 
whereby  the  defendant  became  indebted.     On  the  other  band 
-  it  seems,  that  where  there  is  a  simple  contract  debt  to  raise  a 
promise  to  pay,  and  an  action  of  debt  might  be  maintained  for 

d  Keenv.  Batshore,  1  Esp.  Rep.  194.  «  KiVe  Hard's  case,  SiUl  23. 

ace.  ^  Bovey  «^  Costlemany  1  Ld.  Raym.  69. 
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it,  a  cdOHiion  imkbiiaius  tt$sumpHi  will  lie  on  such  promiM, 
without  setting  forth  the  ])articular  circumstonceft  which  consti* 
tote  tlie  etuae  of  the  debt ;  it  being  sufficient  to  give,  any  gene* 
ral  descriptioa  of  it,  whic^negsttiTes  the  idea  of  its  being  due 
on  a  specialty,  or  record,  or  for  rent,  &cs.  An  indebitatus 
asMumpsit  will  not  lie  for  money  won  at  play ;  but  there  must 
be  a  special  declaration,  stating  the  game  the  parties  played  at^ 
and  mutual  promises  to  pay  the  stake  played  for^.  Several  cases 
appear  to  hare  been  determined  on  this  points  (1) 


r 

As  to  the  form  of  declaring  in  indebitatus  assumpsit^  on  such 
contracts  as  particularly  relate  to  the  plaintiff's  person,  it  has  labour, 
been  holden  sufficient  to  declare,  that  the  defendant  was  in^  ^  ^^'' 

vice  *  KC* 

deb  ted  to  the  plaintiff,  in  so  much  money  ''  for  the  work  and  nemUy. 
labour  of  the  plaintiff,  before  that  time  done  and  performed  for 
the  defendant,  at  his  special  instance  and  request,"  without 
shewing  what  sort  or  manner  of  work  of  labour  it  was ;  al. 
though  it  *was  objected  Ihat  it  should  appear  to  the  court  to  r*456l 
hate  been  lawful,  and  such  as  the  law  would  imply  a  promise 
to  pay  for.  It  was  held  that  it  was  only  necessary  to  shew  what 
the  cause  of  the  debt  was,  and  that  it  was  not  due  by  record, 
&c.  bat  only  upon  simple  contract ;  and  any  general  words  by 
which  .that  might  be  made  to  appear  were  sufficient  J.  So,  it  is 
sufficient  to  declare,  for  theplaintifPs  work  done,  without  saying 
work  and  labour,  although  it  was  argued  that  might  mean  any 
neighbourly  kindness ;  for  to  declare  for  the  plaintifPs  work, 
is  the  same  as  to  declare  for  his  labour,  and  it  should  be  pre. 
sumed  to  be  such  work  or  labour  as  created  a  debt ;  though  if 
the  contrary  should  appear  at  the  trial,  the  plaintiff  would  bo 
nonsuited  k.     As  to  the  generality  of  such  a  declaration,  it  is 

»  Ante  430.  »»  ^Vhitgrave  nt.  Chanccy,  1  Lutw.  180,  i  Id, 

J  FCbbert  v,  Courthorpe,  Carth.  276.  Comb.  337.  S.  P.  Et  vide  ante  430. 
^  Uossel  V.  Collins,  2  Sid.  425. 


(1)  Indebttatus'assiimpsit  \nll  lie  against  a  sheriff  for  money  recci?ed 
upon  an  execution,  by  himself  or  his  deputy ;  but  the  declaration  ougfatt* 
He  spedal,  and  to  state  enougli  to  distmguishthe  demand  from  one  againtft 
bim  in  his  private  capacity.    Overton  v.  Hudson,  3  Wash.  Rep.  172. 
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^utllygood  as  to  declare generalij  for  bis  lemoe  doot^vt 
^  kis  gnods  sold,  without  mentioning  what  serrice,  or  go«>daK 

For  ser-        ^"^  although  the  cause  of  the  debt  may  certainly  be  ptcsiiD. 

^^^^  ed  lawful  unless  the  contrary  be  bImwu,  yet  it  most  appear  up. 
on  the.fsee  of  the  declaration,  that  ihi  cause  for  wlucb  tbe  de. 
fendant  is  stated  to  be  indebted  was,  in  point  of  law,  «  soft, 
cient  consideration  for  the  promise  alleged  ;  as,  that  it  vaa  for 
the  plaintiiPs  work  and  labour,  or  his  serTioe,  perfoiMcd  at 
the  defendant's  request,  or  the  like.  At  all  events,  if  tlie  ce& 
trafy  appear,  the  declaration  will  be  bad ;  as,  if  it  appear  to 
be  for  a  mere  roluntary  courtesy"*.  For  where  the  pfauntif 
declared  upon  two  promises,  one  of  which  was  stiUed  to  bare 
been  made,  in  consideration  that  he  had  done  the  defendant 

P*457l  ^^"^^  ""^  most  ^important  service,  and  the  other  that  he  Ind 
done  him  many  benefits  ;  on  non  assumpsU  found  for  the  plala. 
tiff,  and  entire  damages  given,  it  was  moved  in  arrest  of  judg. 
roent  that  neither  of  the  considerations  appeared  to  i>e  safficient, 
especially  the  last,  and  that  there  ought  to  have  been  some  ser. 
vice  particularly  expressed.  To  this  it  was  answered,  that  be. 
ing  after  verdict,  it  must  be  intendeli  that  they  were  prored  to 
be  sufficient ;  and  a  case  in  Hutton  was  cited  to  prove  the  de. 

• 

claration  good.  The  reporter  observes,  that  no  otiier  objec. 
tion  was  there  made,  but  that  the  considemtion  was  executed. 
However,  the  court  held  clearly  that  nothing  being  particvlar. 
)y  expressed  in  the  consideration  of  the  second  promise,  in  the 
principal  case,  it  appeared  to  be  void ;  and  entire  damages  be- 
ing given,  the  plaintiff  could  not  have  judgment  *».  The  reason 
seems  to  be,  that  benefits  may  mean  neighbourly  acts  of  kind. 
ness,  or  voluntary  acts*  that  the  plaintiff  may  consider  mcrei j 
as  benefits;  for  either  of  which  no  action  lies*. 

It  is  common  in  practice,  where  the  work  done  was  in  the 
State-  •  , 

mcnt  of    ^*y  ^^  *^^®  plaintifTs  profession,  to  shew  tlie  particular  worl:, 

profes-      and  profession  of  the  plaintiff:  as  if  it*be  at  the  suit  of  an  at. 

'     '   torney,  to  say  that  the  defendant  was  indebted  to  the  plain. 

tiff  for  his  labour,  in  litigating  suits  for  the  defendant,  as  his  at. 

torney ;  or  if  the  action  be  brought  by  a  surgeon,  or  for  an 

apothecary's  bill,  that  the  labour  was  in  curing  divers  disor. 

ders,  and  for  medicines,  &c.     The  plaintiff  also  sometimes,  in 

declaring  for  the  items  of  a  tradeshian's  bill,  sets  oat  the  parti. 

llMod.&8.C.  milob.106.  «  More  v,  Lewis^  1  Vqit.  27. 

o  1  Sid.  4X3.  8.  C.  Hob.  106,  S.  P. 
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::  cLlar  nstiire  of  them.  It  is  true  that  this  *special  mode  of  dei.  [*458] 
daring  better  directs  the  evidence,  and  is  so  far  beneficial  to 
tl&e  plaintiff ;  but  it  also  co&fines  the  plaintiff  to  giving  evidence 
of  the  particohtr  iervices  ewimerated :  and  it  is  sometimes  dif. 
^euU  to  understand  and  express  the  terms  of  art  used  in  a 
t  radesman*8  bill.  It  is  therefore  always  best,  in  one  of  the  counts 
a.t  least,  to  declare  as  generally  as  possible.  Nor  can  there  be 
any  doubt  but  that  these  particular  counts  in  indabiiatus  as* 
suinrp«^  are  in  no  case  necessary  p  ;  and  where  they  are  adopted, 
it  is  for  the  above  reasons,  advisable  to  make  the  quantum  mC'^ 
Tuit  count  as  general  as  possible. 

Formerly,  it  appears  to  l^pive  been  usual  to  declare  specially,  ^^^^g,^ 
in  an  action  of  assumpsit  by  an  attorney  for  his  fees ;  and  ty  allow. 
where  the  plaintiff  declared  on  a  special  promise  by  the  defen.  ckrine-^^ 
dant,  to  pay  such  fees  as  should  be  due  to  him  as  his  attorney,  for'attor- 
iu  prosecuting  a  suit  depending  in  the  Common  Pleas,  and  such  "^^  ^      ' 
moneys  as  he  should  lay  out  in  soliciting  a  suit  for  him  in  Chan. 
eery  ;  after  verdict  on  non  aisumpsit^  a  writ  of  error   was 
brought,  1st,  because  the  plaintiff  had  not  shewn  particularly 
what  sums  of  money  he  had  laid  out,  or  to  whom  he  had  paid 
them  ;  and  ^ly,  because  it  did  not  appear  that  he  continued  to 
be  the  defendant's  nttomey  in  the  suit.     But,  as  to  the  first  ex. 
ception,  RoH,  C.  J.  sajd,  that  it  was  not  necessary  to  state  the 
particular  sums  hid  out,  which  might  make  the  declaration  pro- 
lix ;  and  if  the  plaintiff  should  bring  another  action,  for  any 
part  of  the  moneys  recovered  in  the  present  one,  the  defendant 
might  plead  the  recovery,  generally,  in  bar  of  the  former  ac 
tion«     As  *to  the  second  exception,  he  hold,  that  it  snould  be   [*469] 
intended  that  the  plainti^continued  the  defendant's  attorney, 
as  it  appeared  that  he  prosecuted  for  him  i.  But  it  is  now  usual, 
and  clearly  allowable,  to  declare  generally,  in  indebiiatus  asm 
sumpsii  for  fees  due  from  the  defendant  to  the  plaintiff,  in  re. 
spect  of  his  work  and  labour,  as  an  attorney,  or  otherwise.  And 
where  an  attorney  declared  generally  for  fees,  without  saying 
iu  what  court  they  were  due,  yet  it  was  held  good  ^     It  is  im-  "^ 
proper,  in  an  action  for  an  attorney's  fees,  to  declare  specially, 
in  several  counts,  for  work  and  labour  as  an  attorney,  and  in 
other  counts,  for  work  and  labour  generally  ;  as  the  same  evi- 
dence may  be  gtvei\  under  the  general,  as  the  special  counts.  . 

P  1 N.  B.  389. 9  Wik.  SO,  PM  459.  n  Banks  v.  Pratt,  Sty.  428.  T. 

Raym.  9.  S.  C  «■  Anon.  Comb.  337. 
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Therefore,  where  the  declaration  coatniiied  foar  cooDlSy  ia  tve 

of  which,  the  plaintiff  declared  for  work  and  labour  at  an  altor. 

ney,  and  in  two  others,  for  work  and  laboar  |;€Denll]r,  thr 

court  made  a  rule  to  strike  oat  twowof  the  eounta,  as  snpertc* 

ous*     And  the  actioo  being  against  forty«six  deCendants,  wUcb 

were  named  throughout  the  deplaration,  the  court  alae  «cdei«ci 

the  plaintiff  to  substitute  the  word,  defendants,  in  all  thc»8e  pla. 

ces  where  their  names  occurred,  except  the  first  ••      It  seemi 

that  the  substitution  of  the  word,  plaintiffs,  or,  defendants 

may,  and  should,  in  all  cases,  be  adopted,  where  the  nanses  are 

numerous,  or  the  repetition  of  them  from  any  other  cutnra. 

stance  is  likely  to  produce  mistakef,  or  not  su ftctent  to  distin. 

guish  the  parties ;  which  ofiten  happens. 

For  sur-        ^^  ^^  action  for  a  surgeon's  demand  for  curing  tiie  party  of 

Keen's      a  venereal  complaint,  it  is  improper  to  state  *tke  partkaiir 

r*400l    ^'^^B®  <^  complaint  in  the  declaration  ;  and  if  stated,  han^  t 

scandal  to  the  party,  and  an  offence  to  the  court,  ihey  will  rs. 

.  fer  it,  to  the  proper  officer,  for  scandal    and  impertinence. 

Therefore,  in  an  action  for  a  surgeon's  demand  of  this  nature, 

where  every  count  of  the  declaration  laid  it  to  be  for  coriag 

the  defendant  of  the  foul  disease,  the  court  expressed  great 

displeasure  that  such  language  was  used  in  a  declaration,  where 

there  was  no  occasion  for  it ;  and  intimated  that  whenever  tJw 

Hke  scandal  was  inserted  in  a  declaration,  if  somdbady  wosld 

move  to  refer  it  for  scandal  and  impertinence,   they  would 

direct  exemplary  costs  to  be  taxed  ^ 

Forwork       ^^  ^^  ^^^9  ^^^^  ^^®  plaintiff  may  declare  in  indebitatus  «i- 

&c.  for  J.  sumpsit  Tor  prosecuting  suits  as  an  attorney,  for  a  third  person 

^^t's  ^^  ^®  request  of  the  defendant ;  foir  although  soliciting  aao- 

request     ther's  cause  at  the  defendant's  request  will  not  raise  a  cnntrart 

in  law  by  the  defendant  to  pay,  yet  an  express  promise  by  him 

to  pay  will  make  it  a  debt  i  as,  if  I  build  a  house  for  J.  &  it 

the  request  of  J.  N.  and  J.  N.  promise  -to  pay  me,  debt  ivill 

lie  against  him.     So,  in  the  case  of  a  surgeon's  billB. 

A  declaration  for  the  plaintiff's  salary,  or  for  a  premium 
17.  Or,'  upoh  a  policy  of  assurance,  is  good ;  for  they  imply  ki|gal  debtS) 
ppeTOi-  aj„|  g^^J|  descriptions  exclude  the  idea  of  their  being  due  by 
insu-         specialty,  or  record,  &c^.     So,  the  plaintiff  may  declare  gene- 

•  Meeke  «.  OiAade,.l  N.  R.  289.        ^  Anon.  2  Wils.  20.        «  Ambrose 
V.  Howe,  2  Sho.  421.  ▼  Fowk  t.  Pinsack,  2  Lev.  153. 
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illy  for  the  freight^  8cc.  of  goods  ^,  which  may  or  may  not  be  ranee. 

*The  plaintiff  cannot  declare  against  the  husband  alone,  for  See. 
rork  and  labonr  performed  and  medicines  found  for  the  wife,    r*45il 
»efoTe  tbe  marriage,  as  upon  the  defendant's  promise  to  pay  Beclanu* 
ach  debt,  without  shewing  some  collateral  consideration  tdlBup.  ^^nrt 
)ort  such  promise  ;  therefore  after  verdict  in  such  a  case,  the  husband, 
udgment  was  arrested*'.     The  same  rule  applies  to  any  other  ^J^^^    ^* 
-ase.  where  the  husband  is  sued  for  the  debt  of  his  wife  before  fere  mar- 
narriage  ;  in  which  case,  the  plaintiff  must  either  declare  against  '"®^' 
the  husband  and  wife,  on  the  original  implied  contract  of  the 
^ife  before  the  marriage,  or  shew  some  collateral  consideration 
For  any  promise  made  by  the  husband  to  pay  it  afterwards.     If 
the  declaration  allege  a  promise  by  the  wife  after  the  marriage, 
it  is  bad 7.     On  the  other  hand,  husband  and  wife  cannot  join 
in  assamptfit,  on  a  promise  made  io  the  wife  after  marriage, 
without  stating  the  interest  of  the  wife'^ 


With  respect  to  the  form  of  the  declaration  in  irtdebitatus  as^  Forgoodk 
sumpsit^  on  such  simple  contracts  as  respect  the  personal  pro-  «>ld* 
perty  of  the  plaintiff,  he  may  declare  that  the  defendant  was  in. 
debted  to  him  in  a  certain  sum  for  divers  goods  or  merchan- 
dizes sold,  without  mentioning  any  particulars^  ;  for  the  goods 
are  not  to  be  recovered  in  this  action  ;  nor  damages  for  Mem, 
bat  for  not  paying  the  price  agreed  on,  so  that  the  goods  them, 
selves  are  quite  collateral  to  the  action  ^.     And  ^although  it  is    r«40^] 
only  said  in  Jenkins,  that  such  general  statement  of  the  con- 
sideration is  sufficient  after  verdict  for  the  plaintiff  on  non  as^ 
snmpsti^,  yet  it  is  in  every  day's  practice  to  declare  in  the  above 
general  form  ;  and  there  can  be  no  doubt  whatever  but  that  it 
would  be  unobjectionable  on  special  demurrer.     It  has  even 
been  holden  to  be  sufficient  in  an  action  of  debt**  ;  a  fortiori 
it  would  be  good  in  assumpsit «.      On  a  count  of  this  sort,  the 
plaintiff  may  give  evidence  of  goods  sold  at  any  time  f,  or,  it 
seems,  at  several  different  times. 

^  2  Blac.  Rep.  910.  w  l  n,  R.  104.  «  Mitchinaon  «.  Hcw- 

son,  7  D.  &  E.  348.  T  Morris  v.  Norfolk,  Taun.  212.  «  Bidgood 

«.  Way,  2  Blac.  1236.         »  Jenk.  293.         *>  Owen  123.         «  Jcidt.  293. 

^  Emery  «.  Fell,  2  D.  &  E'.  28.  «  Gardiner  v.  Bellingham^  Hob.  5* 

1  Mod.  &  S.  P.  f  Bunb.  262. 
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^-^  Where  there  is  an  actual  or  Yirtttal  deliTery  of  the  goods,  k 

barnixi.  is  usual  to  declare  for  them  as  sold  and  delivered  by  Hnb  pliiu- 
*^  *<^'  tiffK ;  but  in  some  cases,  although  the  plaintiff  may  not  be  aita 
to  recover  on  a  count  for  goods  sold  and  delivered,  lie  taay  per- 
haps declare  as  for  goods  bargained  and  sold,  without  sUtiiii  * 
delittry  \  And  it  is  frequently  proper  to  declare  in  differer 
counts,  both  for  goods  sold  and  delirered,  and  for  goods  bar- 
gained and  sold,  stating  them  to  bfe  different  goods,  to  avoii 
the  appearance  of  duplicity  K  On  the  same  principle  i€  is,  that 
the  defendant  sometimes  pleads  or  gives  notice  to  aet  off  fw 
goods  sold  and  delivered,  and  bargained  and  soldi.  Imfoed, 
perhaps  if  the  plaintiff  were  to  declare  for  both,  m  the  saae 
count  or  counts,  it  would  be  good ;  as  if  the  party  prove  any  of 
the  causes  of  action  or  set  off  stated,  that  is  sufficieot  ^.  It 
r*463l  8C6nis  that  where  goods  *sold  are  left  in  possession  of  the  plain- 
tiff,  or  Any  other  person  than  the  defendant,  for  a  special  por. 
pose,  as,  to  engrave  them,  and  they  have  never  been  delivered 
to  the  vendee,  without  any  fault  in  the  vendor,  the  latter  may 
declare  as  for  goods  bargained  and  sold,  without  stating  a  deli- 
very '  ;  but  where  the  goods  are  delivered  to  the  vendee's  ser. 
vant,  to  be  delivered  to  the  vendee,  it  is,  in  law,  a  deliver}^  to 
the  vendee  "• 
If  the  goods  are  to  be  paid  for  wholly  or  in  part  by  other 

mvAOfl.4 

exchang.  goods,  or  by  the  defendant's  labour,  or  otherwise  than  in  mo. 

*d.  .  ney,  the  plaintiff  must  declare  specially  upon  the  contract,  as 

it  was  in  fact  made,  and  not  for  goods  sold  and  delivered,  <^r 
the  like,  generally  :  at  all  events,  unless  there  be  a  sum  of  mo. 
ney  due  to  the  plaintiff  upon  the  contract,  and  that  part  of  it 
which  is  for  something  else  than  money  has  been  performed  by 
the  defendant,  so  as  to  leave  a  clear  sum  due  to  the  plaintiff  up. 
on  the  whole  contract,  and  nothing  more,  which  can  be  made 
the  subject  of  any  future  litigation  ;  in  which  case,  perhaps,  tbe 
plaintiff  may  declare,  that  the  defendant  was  indebted  to  him  «o 
much,  as,  for  goods  delivered  to  him  in  exchange.  Where  ihs 
plaintiff  declared  in  the  common  form  for  goods  sold  and  deli* 

K  Chaplin  «.  Rogers,  1  East,  192.  k  Owenson  «.  Morse,  T  D.  & 

E.  67.  *  Kymer  «.  Suwercropp,  1  Camp.  109.  i  Durnnore  %. 

Tayloiv  Peake*8  Rep.  4U  ^  Dowland  v,  Thompson,  2  BUc  Rep.  910. 

£t  vide  ante  433.  »  Ftr  Grose,  J.  7  D.  &  E.  67.  »  SenU  U. 

per  Lawrence,  J. 
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re  red,  in  a  caae  tried  before  Mr.  Justice  Bailer,  and  the  con. 

ract  proTed  was,  that  the  goods  should  be  paid  for  partly  in 

money  and  partly  in  buttons,  the  plaintiff  was  nonsuited,  for. 

not  haying  declared  on  the  special  agreement <^. 

*If  the  goods  be  all  of  the  same  sort,  it  is  usual  to  describe   [*464] 

ihem  In  the  indebitatus  count  at  least,  in  order  the  better  to  di-  ^^' 

rect  the  evidence ;  but  if  there  be  any  doubt  about  the  true  de^^  the 

sicription  of  the  goods,  it  is  but  safe  aod  proper  to  declare  in  S^^* 

one  of  the  counts  for  goods  wares  and  merchandizes,  generall}^ 

that  being  clearly  unobjectionable  ^.     It  is  not  unusual  to  state 

the  particular  sort  of  goods,  and  then  .to  mention  goods  and 

merchandizes  generfilly,  in  the  same  count ;  as,  that  the  defen. 

dant  was  indebted  for  diyers  large  quantities  of  hay,  goods  and 

merchandizes;  which  is  also  unobjectionable.     Or,  the  plaintiff 

may  declare  stating  the  particular  nature  of  the  goods,  without 

these  general  words  ;  as,  for  wines,  which  general  description 

is  certainly  sufficient  P.     This  however  iS  clearly  unnecessary, 

and  only  confines  the  proof,  and  therefore  ought  not  in  general 

to  t>e  done. 

It  is  also  unnecessary  io  state,  or  prove,  the  goods  to  be  the 

goods  of  tke  plaintiff  *i ;  but  if  they  are  so  stated,  it  must  be  gi^y 

proved  they  were  so,  and  if  they  appear  to  be  the  goods  of  the  goods,&c. 

plaintiff  and  another  person,  it  is  a  fatal  variance  ^     If  it  were  plaintiff. 

necessary  to  state  that  the  goods  belonged  io  the  plaiiktiff,  it 

seems  that  the  word  ^^  indebitatus^*  necessarily  imports    as 

much*. 

Neither  is  it  necessary  in  assumpsit,  to  state  when  or  where  q    4.u  ^ 

the  goods,  &c.  were  sold,  it  being  the  usual  form  to  say,  that  they>vere 

the  defendant,  at  such  a  time,  was  *indebted  to  the  plaintiff  in  7*46^0 

so  much,  for  divers  goods,  &c.  before  that  time,  sold  and  deli,  when  or 

yered  to  the  defendant.     It  seems  that  the  place  where  the  de-  ^'h^^^ 

fiold* 
fendant  is  stated  to  have  been  indebted,  might  be  taken  to  be 

that  where  the  contract  or  contracts  were  made  for  the  sale  of 

the  goods,  if  any  such  intendment  were  necessary,  which  how. 

ever  it  certainly  is  not,  in  assumpsit  ^     In  the  case  of  Desbo. 

rough  and  Relby,  Lord  Holt  is  reported  to  have  said,  that  if  a 

»  Harm  «.  Fowle,  1  H.  B.  287.  £t  vide  ante  13,  14.  »  Ante  461. 

9  JPtr  Hale,  C.  J.  Freem.  104.  4  Williams  v.  Mlllington,  2  H.  Biac- 

86.  rDitchbumv.  Spracklin,5E8p.  32.   '         '  Hicks  «,  Cockum, 

lOMod.331.  tlD.&B.  2a 
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man  should  declare  in.  assumpsit,  that  the  defeudant,  at  Cn- 
bridge,  was  indebted  to  him  for  goods  sold,  witl&oiit  saftt^ 
where  they  were  sold,  that  would  not  be  sufficient,  but  heotfckt 
to  state  that  they  were  then  and  there  sold,  referring  to  te  tsfif 
and  place  when  and  where  the  defendant  is  stated  to  be  indek. 
ed  »•  ^fhis  must  be  a  mistake  in  the  report  ▼ ;  though  tie  ca» 
may  be  so  in  debt.  In  a  count  in  indebiiatus  astumpsH  for  tk 
»rice  of  goods,  it  is  usual  to  declare  for  them  as  banug  bee 
lold  and  delivered,  or  bargained  and  sold,  to  the  defeiidaot ; 
but  if  the  declaration  does  not  expressly  say  that  they  vtn 
so/d,  8nc.  the  indebitatus  assumpsit  ''  for  the  goods,"  inplie^ 
as  much ;  for  otherwise  the  defendant  could  not  be  indpbte^ 
for  them,  and  a  sale  must  be  proyed  at  the  trial :  therefore  sack 
a  declaration  was  holden  to  be  suRicient,  after  Terdld*.  Al- 
though it  was  obser?ed  in  a  previous  page  *,  that  in  stating  tbf 
debt  in  indebitatus  assumpsit^  it  should  appear  that  the  ieht 
was  not  due  by  specialty,  or  for  rent,  &c.  yet  in  oneose* 
where  the  plaintiff  declared  for  goods,  and  the  objectioa  ww 

[♦466]    that  *they  were  not  stated  to  be  sold ;  Holt,  C.  J.  oTer-rukd 
the  exception,  saying,  the  action  would  lie  for  rent,  or  iiwii^ 
due  on  a  bond  f.    If  this  proposition  can  be  at  all  supported, 
it  seems  that  it  can  only  be  after  verdict,  up  on  the  idea  of  au    i 
express  promise  having  been  proved  at  the  triaL 
. ,  Where  goods  sold  are,  by  order  of  the  vendee,  delivered  ta 

defen-       &  third  person,  an  action  may  be  maintained  on   the  cobubcb 

dant,  and  gQunt  as  for  £oods  sold  and  delivered  to  the  vendee  Imself: 

delivered  '  ° 

tothiid     though,  in  practice,  it  is  usually  stated  that  the  goods  were df- 

person.  Uvered  to  such  third  party,  at  the  request  of  the  Tendee*.  S^ 
it  may  be  remembered,  that  where  goods  are  deliTered  to  tie 
vendee's  servant,  on  account  of  his  master,  it  is  in  law  a  deli- 
very to  the  master  ^,  and  may  be  stated  in  the  decl&caiion  sc- 
cordingly. 

Sold  to  a        ^^  ^^  engage  that  B.  shall  pay  for  certain  goods  whicb  B. 

stnuiger.  buys  of  C.  this  is  suAicient  to  charge  him,  as  upon  a  collateitl 
promise,  though  not  upon  an  indebiiatus  assumpsit,  because  it 
does  not  create  a  debt  in  the  defendant,  but  is  merely  a  coiUte- 

o  1  Ld.  Raym.  533.  ▼  Ante  421,  Bic.  *  Wright  «.  Beal,  1 U*. 

141.  ^  Ante  4Sl.         T  Moiay's  case,  12  >fod. 30&  J£t  w(i^Cto.Csr. 

^l.Scdqu?  *  Per  curiam,  QD.kZ.  32r.  But  tee  4  D.  &  &  ^ 

^  Ante  463. 


«»  INinSBITATVS  CO0KTS.  357 

ral  prmnte  to  pay  the  debt  of  another  b.     But  where  the  plain. 
tiff  declared  in  indebitatus  assumpsit^  that  the  defendant,  being 
indebted  to  him  in  a  certain  snm  for  divers  goods  and  merchan. 
dizes  before  then  sold  and  delivered  to  a  stranger,  at  the  re. 
quest  of  the  defendant,  promised  to  pay,  &c.  after  verdict,  it 
^was  moved  in  arrest  of  judgment,  that  this  was  but  a  collateral 
promise  on  •whicll  no  indebitatus  assumpsit  would  lie,  for  the   [*467] 
debt  was  doe  from  the  vendee  of  the  goods ;   but  Wild  and 
Joaes,  J.  held  the  action  well  brought,  and  cited  a  case,  where 
indebitatus  assumpsit  had  been  held  to  lie  against  one  for  a 
marriage  portion  with  his  sister «.      Accordingly,  although 
Rainsford,  C.  J.  was  of  a  contrary  opinion,  tlie  plaintiff  had 
judgment*^.     However  in  a  subsequent  case,  where  an  indebita~ 
tus  assumpsit  yns  brought  for  a  parcel  of  goods  sold  and  deli. 
vered  to  J.  S.  at  the  defendant's  request,  after  verdict  on  non 
assumpsit^  it  was  moved  that  the  promise  being  collateral,  did 
not  make  a  debt,  and  it  should  therefore  have  been  declared 
upon  specially;  whereupon  judgment  was  stayed <^.     And  a 
case  in  Ityer  was  quoted,  where  it  was  holden  that  if  a  pur. 
Yeyor,  fhctor  or  servant,  make  a  contract  for  his  employer  or 
master,  and  binds  himself  to  pay,  but  not  under  seal,  it  will  not 
charge  the  purveyor,  &c.  in  debt  upon  the  buying,  but  an  ae. 
tion  on   the  case  must  be  brought  upon  the  assumpsit  f.     It  is 
clear  that  if  no  original  credit  was  given  to  the  defendant,  but 
the  action  is  brought  against  him  on  his  collateral  promise,  to 
pay  or  be  answerable  for  goods  sold  and  delivered  on  the  credit 
of  a  third  person,  the  plaintiff  must  declare  specially  on  the 
contract,  as  it  was  in  fact  made,  and  state  thie  non-payment  by 
that  person  1^;  and  cannot  declare  in  general  indebitatus  as^ 
sumpsit,  as  for  goods  sold  and  delivered  to  the  defendant^.  In  a 
late  case,  not  yet  reported,  where  the  *plaintiff,  in  such  a  case,   r*468l 
declared  in  that  general  form  only,  he  was  nonsuited  for  that 
jeasoB*. 

Another  common  indebitatus  count  in  assumpsit  is,  for  the  For  the 
use  and  hire  of  cattle,  or  goods.     Where  the  plaintiff  declared  ^^^ 

*  Anon.  1  Vent  293.  «  Cockram's  case,  3  Keb.  TST.   '  M  vide 

Anon.  1  Vent  268.  contra.  Ante  451.  ^  Kent «.  Derby,  1  Vent  311.  S 

Keb.  757.  S.  C.  •  Rozer  v.  Rozer,  2  Vent  36.  Sed  vide  8  D.  &  E.  327. 

Ante  A/56.  ^  Afford  «.  Eglisfidd,  Dy.  230.  a.  pi  56.  S  Ante  276. 

^  1  Saund.  211.  a.  b.  ace  « Mines  v.  Sculthoxpe,  coram.  Ld.  U- 

lenbproufi^  at  K,  P.  1809. 
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tliat  the  defendant  was  ipdebted  to  hm  in  so  mucky  &r  tiie  i» 
of  a  coach-horse  of  the  plaintiff's  deliTered  by  him  tp  iht  <k. 
fendant,  it  was  objected  that  tbe  4»\iw9ry  did  not  necessarily 
iinport  a  debt,  for  perhaps  the  defendant  was  to  pay  nothing 
for  the  use  of  the  horse ;  but  tbe  court  were  of  opiaipo  tbt 
such  a  delivery  must  be  intended  as  did  create  a  debt  J, 
For  ne-  ^^  ^^^  plaintiff  declare  on  a  contract  for  necessaries  fonushed 

cessaries  to  the  defendant's  apprentice,  and  it  is  sa staled  in  thedacltn* 
to^prln-  *'^°'  ^°  entitle  the  plaintiff  to  recoTer,  it  is  not  sufficient  to 
tice,  or  prove  the  defendant's  having  taken  the  yonng  man  as  an  ap. 
daughter,  prpn^jce,  and  his  having  served  the  defendant  in  that  cajitcitf, 
but  it  must  appear  that  the  relation  of  master  and  apprtnticr 
legally  subsisted  between  the  parties ;  as  it  is  in  that  cabanctcr 
only  the  defendant  is  charged.  And  as  an  apprentice  must  be 
bound  by  indenture,  legally  stamped,  if  the  articles  .of  appreo. 
ticeship  appear  to  have  been  otherwise  than  by  indenture,  or  to 
have  no  legal  stamp,  the  plaintiff  cannat  recover^.  This  skevs 
the  propriety  of  making  one  of  the  counts,  at  least,  general. 
Where  the  plaintiff  declared  for  medicines,  8c4:,  provided  and 
delivered  for  the  defendant's  daughter,  at  his  request,  it  was 
[*469]  moved  in  arrest  of  judgment,  after* verdict,  that  the  promise 
appeared  to  be  collateral,  and  should  therefore  have  beoa  ^}e. 
cially  declared  upon ;  but  the  declaration  was  adjudged  to  be 
well  enough,  as  it  stated  the  medicines,  &c.  to  have  been  pro. 
Tided  and  delivered  for^  and  not  to  the  daughter,  which  after 
rerdict,  should  be  intended  to  be  delivered  to  the  father,  forhi$ 
daughter  '>\  It  seems  by  no  means  clear,  that  although  tbedecUra. 
tion  had  stated  the  medicines,  &c.  to  have  been  delivered  io  the 
daughter,  there  would  have  been  any  valid  objection  to  it,  at  aii 
events  after  verdict,  as  it  was  stated  they  were  delivered  at  the 
defendant's  request,  and  it  might  be  intended  that  the  deliverj 
was  upon  a  sale  to  the  father'^. 

There  have  been  different  opinions  whether,  if  goods  be  deli- 

To  de-     Tared,  or  necessaries  found  for  the  defendant's  wife,  the  plain- 

fcndftntr  8 

wife.         ^^^  ^^^^  declare  for  them  as  delivered  to,  or  found  for  the  defen- 

dant,  generally ;  but  it  is  clear,  that  if  the  declaration  state  the 
goods,. &c.  to  have  been  for  the  upe  of  the  defendant^  after  rer. 

i  Althorpe  v.  Jones,  10  Mod.  33^1.  Arg.  Ei  vide  ante  466,        ^  AJdiidgc 
9.  Ewen,  3  Csp.  189.  >  Aate  458.  ">  Stoneb^Ufe  v.  BodviO^  1" 

Raym.  67.  ■>  Ante  466. 


diet  it  will  be  godd ;  for  t?hefe  th^  plaintiff  declared  for  goods 
solcl  and  deliTored  to  the  wife  of  the  defendant,  for  his  use,  it 
lif-as  DDioTed  in  arrest  l>f  judgment,  that  as  a  feme  covert  could 
not  contract,  the  declaration  ought  to  hare  been  for  wares  sold 
to  the  defendant ;  but  the  court  held  it  well  enough,  as  it  stat« 
cd.  them  to  haye  been  for  his  use,  and  they  were  so  found  by  the 
verdict**.     And  there  can  be  no  doubt  but  that  if  goods  are  in 
fact  sold  to  the  wife,  \inder  any  circumstances  which  make  the 
husband  liable  to  pay  for  them,  the  plaintiff  may  *declare  as    [*470] 
for  goods  sold  and  delivered  to  him ;  for,  as  Lord  Chief  Justice 
De  Grey  obserred,  if  goods  are  delivered  to  the  wife  at  the  hus- 
band^ s  request^  there  is  an  express  contract  to  bind  him;  and 
if  a  husband  turns  his  wife  out  of  doors  unjustly,  and  she  buys 
necessaries  of  life,  he  is  bound  to  pay  for  them  by  an  implied 
promise;  he  is  also  bound  by  all  her  contracts  for  necessary 
goods  during  cohabitation ;  and  although  the  goods  be  actually 
delivered  to  her,  yet  they  are  sold  and  delivered  to  him.     You 
cannot  make  a  contract  with  an  infant ;  but  you  may  plead  that 
you  lent  an  infant  money  to  buy  necessaries,  according  to  his 
state  and  quality,  and  that  the  money  was  laid  out  in  necessa. 
ries.     The  case  of  goods  delivered,  &c.  to  a  married  woman,  is 
not  like  those  where  the  goods  were  delivered  to  a  stranger  p, 
which  are  admitted  to  be  good  law  <). 

In  a  case  in  Strange,  where  the  husband  and  wife  lived  sepa- 
rate,  (the  latter  boarding  in  the  plaintiff*s  house,)  and  the  plain,  declar- 

tiff  declared  against  the  husband  for  meat  and  drink  found  and  ^^SfJ^ 

such  case* 
provided  for  him,  but  on  the  evidence  it  appeared  to  haye  been 

found  for  the  wife,  Pratt,  C.  J.  held  that  the  evidence  did  not 

support  the  declaration :  for  though  the  husband  is  chargeable 

upon  his  implied  contract  for  what  necessaries  are  furnished  to 

kis  wife,  and  therefore  if  goods  are  delivered  to  her,  the  vendor 

may  declare  generally  for  goods  sold  and  delivered  ;  yet  if  the 

plaintiff  declares  for  necessaries  found  and  provided  for  the  bus. 

band,  and  it  appears  they  were  for  his  wife,  the  plaintiff  fails 

in  his  description  of  the  subject  matter  of  the  *contract,  so  that   [*4711 

a  reeovery  in  such  an  action  could  not  be  pleaded  to  an  action 

for  necessaries  furnished  for  the  wife »".     But  in  a  subsequent 

ease,  where  the  plaintiff  declared  that  the  defendant  was  tndebt. 

«  Dyer  «.  Bast,  Sid.  426.  P  Ante.  «« 3  WiU.  389. 

*  Runsdcn  v,  Ambrose,  1  Sir.  127. 
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ed  for  m«Rt,  &c.  found  by  the  plaintiff;  at  the  dcfeD^nfs  a. 
quest,  and  on  eridence  it  appeared  to  bare  been  f<ouiid  for  tW 
wife  in  his  absence ;  upon  a  case  reserred,  it  was  holden  tkit  i 
delivery  to  the  wife,  at  the  husband's  request,  was  in  law  a^ 
livery  to  the  husband,  though  it  was  said  that  it  w^nld  bf 
wrong  in  the  case  of  a  third  person*.     Fromtiie  note  of  t> 
above  caM  in  BuUer's  Nisi  Prius  however,  it  sectoas  that  tk 
plaintiff  did  not  declare  for  meat,  &c«  fiundand  provided /^t 
the  defendant,  as  in  the  case  in  Strange,  but  only  declared  for 
meat,  kc,  found  or  delivered  at  his  request ;  thoagfa  this  ci^. 
cumstance  may  not  perhaps  make  any  material  diflference  *. 
y^^^  In   this  action,  the  law  requires  no  greater  certainty  in  tbr 

certainty,  allegations  than  the  nature  of  the  thing  admits ;  therdoTvifi 
■'™*^^^  contract  be  made  in  general  terms,  the  declaration  may  like»i»^ 
be  general.     Hence  a  count  pro  diversa  vezUmerUOj  ei  omuia 
alia  materialia  adinde  speciantia,  is  good".     Besides,  the  nt. 
terials  are  rendered  certain  by  reference  to  the  garmeats.    h 
has  also  been  adjudged  good  to  declare,  tliat  the  defendant  pr<v 
mised  to  pay  the  plaintiff '  for  all  such  necessaries  fonod /rr  i 
sick  man  as  he  should  want,  shewing  that  the  plaintiff  hid  pro. 
vided  for  him  necessaries  amounting  to  such  a  sum,  withMit 
stating  what  necessaries  in  particular  he  had  provided  for  him, 
r*472l   ^^^  oaention  of  *  which  would  produce  great  prolixity  of  stite- 
-*    ment\     So,  if  the  defendant  promise  the  plaintiff,  that  if  bf 
would  cure  such  a  one  of  a  fistula,  he  would  pay  him  for  the 
medicines,  the  plaintiff  may  declare  upon  this  promise,  shewinc 
that  he  had  effected  the  cure,  without  particularizing  the  sotp- 
ral  medicines  which  he  used  about  it^.     It  is  observable  d^i- 
the  case  of  Cripps  and  Baynton  was  after  verdict,  and  Haug^i- 
ton,  J.  according  .o  Rolle's  Report,  said  that  if  the  defen^°^ 
would  take  advantage  of  the  objection,  he  should  have  demur- 
red.    However  it  seems  that  the  declaration  would  have  bpen 
good  even  on  demurrer,  because  the  specification  of  the  setenl 
medicines  would  produce  a  prolixity  of  statement  on  the  r^ 
cord*.     In  the  two  last  of  the  above  cases,  the  plainttffdeeUred 
upon  the  consideration  as  executory,  and  averred  the  perfor. 

«  Ross  9.  Noel,  Bui.  N.  P.  136.    Et  vide  ante  451.  <  Jmte  468. 9. 

*  3  Bac.  Abr.  177.  tit  Assumpsit,  T.  ▼  Cripps  «.  Baynton,  S  Bols 

SL  1  Rep.  Rol.  173.  S.  C.  w  Shepherd  «.  Bdwai^,  Cia  Jat.  o?t}< 

s  T.  Raym.  9.  Et  vide  antf  460.  > 
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BftQceof  it;  but  at  this  day,  it  is  clear  that  any  special  count 
woald  be  unnecessary,  and  that  he  might  declare  that  the  de. 
fendant  being  indebted  in  so  much  for  the  medicines,  &c.  pro- 
mised to  pay  7. 

It  is  said  to  have  been  common  in  declarations  in  assump'sit  p^^  ^^^ 
to  state  the  promise  to  have  been  made,  in  consideration  of  di.  ncy  lent, 
Ters  sums  of  money ;  and  that  such  a  description  of  the  consi.  ^^jj^j  ^' 
deration,  without  any  more  certainty,  is  good ;  because  the 
consideration  is  not  traversable,  and  the  particular  sums  may 
be  given  in  evidences.  But  this  would  be  very  questionable  on 
demurrer ;  as  there  is  nothing  in  such  a  description  to  negative 
the  idea  that  the  sums  are  not  due  by  record,  *or  specialty,  or  for  L*^^'j 
rent'.  However,  there  can  be  no  doubt  but  that  if  they  appear 
to  be  due  upon  a  loan,  or  such  like  occasion,  so  as  to  shew  to 
the  court  that  an  action  might  be  maintained  for  them,  it  would 
be  sufficient^.  It  is  common  in  practice,  in  almost  every  de- 
claration in  assumpsit,  to  declare  in  indebitatus  counts  for  mo. 
ney  lent  and  advanced  by  the  plaintiff  to  the  defendant,  or  paid 
laid  out  and  expended  by  the  plaintiiTfor  the  defendant's  use, 
or  bad  and  received  by  the  defendant  to  the  plaintifTs  use,  with. 
oat  saying  what  particular  sums,  or  when  or  where  or  how  they 
were  lent,  paid,  or  received.  And  there  can  be  no  doubt  but 
ti)at  now,  this  general  form  of  declaring  is  good.  It  avoids  a 
great  many  objections,  which  were  liable  to  be  taken  when  the 
practice  of  declaring  specially  in  these  cases  prevailed,  as  it 
formerly  did  c.  The  plaintiff  may  declare  in  indebitatus  as^ 
iump8it  that  the  defendant  was  indebted  to  him  in  so  much  for 
guineas,  without  stating  their  value ;  for  any  piece  of  money  ' 
coined  at  the  mint  is  of  value  as  it  bears  proportion  to  other 
current  money,  and  that  without  proclamation.  Where  the 
declaration  stated  that  the  defendant  Mas  indebted  in  ^13.  10 
for  9  guineas,  Holt,  C.  J.  observed  that  there  were  guineas  of 
'^'.  a.piece;  and  so  the  court  would  intend  the  guineas  ia 
question  were,  and  that  the  plaintiff  was  satisfied  the  rest.  He 
^Iso  observed  that  it  was  not  necessary  to  set  forth  the  num- 
ber of  gutaeaB<^;  the  principle  on  which  the  nature  of  the 

r 

»^te458,9.  «  Per  Wray,  1  Leon.  253.         •  2Ld.  Bayro.  1450, 

£t  vide  ante  431.  «»  Cro.  Jac.  214.  ©  See  Yelv.  50.         d  Dixon 

1  ^V^lkn]^8,  2  Saljt  446. 
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debt  Is  necessary  to  be  shewn  not  reqairing  tint  cnct  m- 

taintye.  (1) 
r*474l        *^^  money  be  lent  to  a  third  person,  the  defendant  cuiiwt  V 
Money      declared  against  as  for  a  debt,  in  indebHatus  atsumpid^  b. 
|f  "^^*^*     must  be  charged  as  being  colhiterally  bound  by  his  prcmse,  U^ 

the  9ame  money  cannot  be  lent  to  two  separately ;  alikovcl: 


is  otherwise  if  money  be  only  delivered  to  one  parses  at  \^ 

request  of  another,  or  had  and  received  Ify  such  person  at  arwu 

ther's  request,  for  then  the  loan  is  to  the  person  who  ntakm^ 

request.     Therefore  the  plaintiff  cannot  declare  for  money  /r«> 

to  a  third  person,  at  the  defendant's  request :  and  where  he  de. 

dared  that  in  consideration  that  the  plaintiff,  at  his  reqaest. 

would  tend  the  defendant's  son  vttiy  sum  of  money,  and  let  hk 

have  any  goods,  so  as  Uie  money  lent  and  goods  sold  exceeds 

not  a  certain  sum,  the  defendant  promised  to  pay  him  ;  aodtbc 

declared  that  the  defendant  was  indebted  for  so  mock  bms^^ 

lent  to  hi^  son,  at  the  defendant's  request ;  it  was  held,  cqat 

motion  in  arrest  of  judgment,  that  the  declaradon  wasbtdent 

after  verdict^.     Accordingly,  In  a  subsequent  case^  where  od: 

of  several  counts  in  the  declaration  was  in  a  aimilar  fenn  t«  t^f 

Bhore  indebitatus  eovinty.Bnd  entire  damages  were  tato,  the 

judgment  was  arrested.      The  court  observed  that  the  «ord 

^'  lent''  is  a  technical  term  ;  and  no  man  can  be  in^btsd  to 

another  for  money  lent,  unless  the  money  be  actually  lest  to 

that  person  himself ;  and  there  cannot  be  a  donble  debt  uponi 

single' loan,  though  there  may  be  a  special  promise  to  pay  a^*^ 

of  money  lent  by  the  plaintiff  to  a  stranger,  which  the  law  doe 

not  raise  ;  therefore  such  special  promise  is  traversable,  tni 

[*475]  must  be  proved.  But  upon  an  indebitaius  ^assitn^mi  formooey 

lelit  to  the  defendant,  the  law  raises  the  promise,  which  is  o«( 

traversable  ;  or  if  traversed,  need  not  be  directly  prov^<» 

Tode-  ^"^  where  "the  plaintiff  declared,  that  the  defelidant  wasio- 

fendant's   debted  to  htm  in  so  much,  for  money  by  him  lent  to  the  nif^  ^^ 
wife. 

•  Ante  430,  1.  f  Butcher  v,  Audrcws,  1  Salk.  23.  t  Mani-T" 

V.  lister,  2  AVils.  141 .  Ante  465, 6. 


(1)  All  the  money  counts  may  be  united  in  a  single  count,  tnd  tbe 
plaintiff  will  not  be  bound  to  prove  all  the  considerations-4t  is  anSaff^^ 
he  prove  any  one,  and  he  sliall  recover  pro  tanio^    Baiky,  Sec  v.  JieBBi» 
4  John.  Rep.  280. 
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thedefodaot  in  bis  aiisence,  and  at  his  request ;  it  was  admit* 
ted  that  if  the  word  ^'  advanced"  had  been  used,  instead  of  the 
word ''  lent"  the  count  would  have  been  gopd.     And  Lord 
Chief  Justice  De  Grey  thought  that  the  word  "  lent,"  in  that 
case,  was  the  same  as  the  word  ^^  advanced  ;"  and  that  a  loan 
to  the  wife,  at  the  request  of  the  husband,  was  in  point  of  law  a 
ioao  to  the  husband  himself.  To  this  opinion  all  the  other  judges 
asseuted.     Blackstoit^,  J.  observed,  that  a  wife  might  make  an 
inchoate  contract,  which  the' husband  might  afterwards  confirm, 
or  disaffirm  ;  and  that  in  the  principal  case,  he  had  confirmed 
the  contract  of  loan  from  the  beginning.     The  plaintifT  accord- 
ingly had  judgment,  by  the  opinion  of  the  whole  court  b.     In 
a  declaration  for  money  lent  and  advanced  to  Vifime  covert  be- 
fore marriage,  if  there  be  no  particular  circumstances  in  the 
case,  the  debt  and  promise  must  of  course  be  stated  to  have  ac- 
croed,  and  been  made,  before  the  coverture*.     If  the  plaintiff 
intends  to  rely  on  any  special  promise  made  by  the  husband 
after  the  coyerture,  he  must  declare  specially  upon  such  pro. 
mise,  by  way  pf  special  assumpsit,  stating  the  consideration  for 
which  it  may  hare  been  made,  as,  forbearance,  &c.  and  the  ex. 
ecntion  or  performance  of  that  consideration.     He  cannot  de. 
clare  generally^  that  *the  wife  was  indebted  for  the  money  lent    [*476] 
before  the  marriage,  in  consideration  whereof,  the  defendant, 
after  the  marriage,  promised  to  pay ;   nor  can  he  join  any 
coaat  on  the  separate  promise  of  the  husband,  which  will  not 
charge  his  wife  if  she  surviTe,  in  the  same  declaration  with 
counts  on  promises  made  by  her  before  the  marriage.     If  the 
plaintiff  improperly  join  such  counts,  the  declaration  will  He 
bad  on  general  demurrer,  or,  as  it  seems,  on  a  motion  in  arrest 
of  judgment,  or  writ  of  error.    Nor  can  a  noile  prosequihe  en. 
tered  to  care  the  defect  $  at  all  events  after  a  demurrer  has  been 
filed,  and  the  case  stands  for  argument  (o). 

b  Stephenson  v.  Hardy,  3  WUs.  388. 2  Blac.  872.  S.  C.  '  Ante  441. 


(a)  May  «.  House  &  Wife.    E.  21  Geo.  3. 

The  deelaratjon  contained  three  counts. — 1.  Money  lent  and  advanced  cmmtt  on 
to  the  wife,  which  she,  before  her  marriage,  promised  to  pay.  SUT^inS  ke- 

%  Inthnid  eomputdnent  with  &  wife,  when  she  was  found  in  arrear,  and*  ^f|rL"|£. 
before  her  marriage^  promised  to  pay.    3.  Money  lent  to  the  wifet  before  [S*^^**^ 
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[♦477]       *In  declaring  for  money  paid,  it  is  nsiial  to  state  ti» 

neymiid.    ^  ^^^^  ^^"  ^'^  '^'^  ^^^  ^"^  expended  to  and  for  thei»ef 
the  defendant,  and  at  his  special  instance  and  request;  viki 
latter  words  seem  more  necessary  in  this  case  than  in  dedtng 
for  money  lent,  which  clearly  implies  the  defendant's  pnntr 
and  assent  to  the  loan.     Under  this  count,  the  plaintiff  omi^t 
recover  money  expended  by  him  for  his  crwn  satisfaction,  in  bu 
Testigating  the  title  of  an  estate  he  may  have  agreed  to  pvrdese ; 
if  such  expenses  can  be  recovered' at  all,  which  may  adnk  ol 
doubt.     Theicefore  there  must,  in  such  case,  be  a  speciai  ccmst 
framed  upon  the  particular  ci re um stances i.     Nor  can  awier 
paid  by  an  auctioneer,  for  costs  of  an  action  brought  a^a>^ 
Aim  to  recover  back  the  deposit  money  for  an  estate  he  had 
sold,  be  recovered  on  this  form  of  declaration ;  to  recorwcc 
which,  it  should  appear  clearly  that  the  money  was  actoallT 
and  necessarily  paid  to  the  party's  use.  In  such  case  therefarr, 
there  should  be  a  special  count.     Besides,  the  plaintiff  aiicht 
have  defended  the  action  of  his  own  wrong,  and  without  any  aa* 
thority  from  the  defendant,  in  which  case,  he  could  not  recorer 
the  costs  in  any  form  of  action  ;  but  when  he  declares  spedallj, 
his  claim  will  be  upon  record,  and  the  defendant  prepared  to 
contest  it,  which  he  could  not  be  prepared  to  do  und^  a  gene- 
ral  declaration  for  money  paid  K     It  may  here  be  obserred, 
that  in  general,  where  one  party  gives  a  security  for  ^  debt  ol 
another,  and  pays  the  money  for  him,  the  law  raises  an  as- 
sumpsit in  the  debtor,  to  pay  it  to  the  surety,  as  having  beea 

^  J  Camfield  v.  Gilbert,  4E8p.  221.  Sogden  on  Purchases  177.  ^  Ed 
k  Spurrier  v.  Elderton,  5  Esp.  1.  Et  vide  ante  18, 19. 
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marriage,  in  consideration  whereof,  the  husband,  after  the  marnage,  pro* 
mised  to  pay.    To  this  declaration  Uiere  was  a  genetal  demurrer. 

£Qxoer,  for  dcmuiTer.  Different  causes  of  action  cannot  be  JMoed  in 
the  declaration.  No  judgment  can  be  given  which  could  not  be  tevcned 
on  writ  of  error ;  tlie  damages  cannot  be  severed. 

Balehjiiif  contra.  We  can  sever  the  damages,  and  take  judgment  cfl 
a/iy  count,  by  entering  a  noUt  prosequi.  -A  general  demurrer  will  not  hdW. 

BuLLEK,  J.  The  nolle  prosequi  should  have  been  entered^  Onvfaat 
count  can  the  court  give  judgment  for  you? 

The  case  was  allowed  to  stand  over  at  the  request  of  Mr.  Baldirin,  irbo 
undertook  to  shew  that  the  plaintiff  might  take  judgment  «)  any  wust: 
but  he  afterwards  gave  it  up. 
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aid  by  the  latter  lor  his  use  *aiid  at  his  implied  request ;  but  [*478] 
>romi5es  |b  law  only  exist  where  there  is  no  express  stipulation 
»etw€eD  the  parties  \  and  where  the  surety  will  not  rely  on  the 
iromise  which  the  law  would  raise  in  his  favour,  but  takes  a 
)on(l,  or  other  security  by  deed  for  his  indemnity,  he  can  only 
ae  upon  that  security^  and  cannot  resort  to  an  action  of  as- 
umpsit°>.  It  is  not  within  tiie  province  of  a  book  like  the 
)resent  to  inquire  further  into  this  subject. 

A  count  in  assumpsit  on  a  promise  to  the  plaintiff  as  execu-  In  action 
rix,  for  money  paid  by  her  as  such  to  the  defendant's  use,  may  r^/^^^*^' 
)e  joined  with  other  counts  on  promises  made  to  the  testator; 
'or  non  constat  but  that  she  may  have  been  compelled  to  pay 
he  money  upon  an  obligation  by  the  testator,  as  surety  for  the 
Ipfondant  to  a  creditor,  in  which  case  the  law  would  raise  an 
^«iitDpsit  by  him  to  reimburse  the  testator's  estate,  and  the  mo- 
ney so  recovered  by  the  executrix  would  be  assets  •», 

In  a  declaration  for  money  had  and  received  to  the  plaintiffs  Formo- 
use,  it  is  clearly  unnecessary  to  express  of  what  persons  the  de-  "ey  •»ad 
fendaDt  received  the  money ;  and  therefore,  where  the  decla.  ceivcd.' 
ration  stated  that,  in  consideration  the  defendant  had  received 
£•4  of  divers  persons,  to  the  plaintiff's  use,  he  promised  to 
pay  it  at  such  a  day ;  after  verdict,  on  a  motion  in  arrest  of 
judgment,  all  the  court  held  that  the  declaration  was  good ;  be- 
cause the  consideration,  being  executed,  was  *not  traversable  °.    [*47?] 
^Vhere  the  plaintiff  declared,  that  the  defendant  was  indebted 
to  him  for  money  received  of  him  by  J.  S.  to  the  use  of  the  Je- 
fcndant^  after  verdict,  the  plaintiff  had  judgment ;  because  it 
™ight  be  money  lent  which  the  defendant  received  to  his  own  * 
U"^p,  and  he  was  to  make  good  to  the  plaintiff ;  and  the  court 
will  presume,  after  a  verdict,  that  it  so  appeared  to  the  jury  at 
the  trial :  for  where  a  declaration  will  bear  two  constructions, 
one  of  which  will  make  it  good,  and  the  other  bad,  the  court, 
after  a  verdict  will  take  it  in  the  better  sense  p.     So,  where  the 
plaintiff  declared  for  money  received  by  the  defendant  for  the 
p'fiintiff^  to  the  defendants  use,  after  verdict,  it  wa^  held  good ; 
for  it  was  sufl&cient  to  say,  that  jt  was  received  for  the  plaintiff^ 

'  ^nte  28.         m  Toossaint «.  Martinant,  2  D.  &  E.  100.  »  Otdv, 

Penwick,  3  East,  104  <>  Babington  v.  Lambert,  Mo.  854.  pi.  1198. 

J^^jI.  Kep.  391.  pi,  11,  S.  C.  £t  wk  ante  63.  P  Nosworthy  v.  Wfld- 

^.  1  Mod.  42.  2  Keb.  615.  pi  63.  S.  C. 
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and  therefore  the  other  words  were  sQperflnotfs,  md 
pngnant,  ought  to  be  rejected 4.     In  the  latter  case,  th^  ds  v 
ration  might  eren  hare  lieea  held  good  on  special 
but  the  declaration  in  the  former,  would,  it  seems,  be 
demurrer.  (\) 
In  actions      ^  declaration  at  the  suit  of  husband  and  wile  for  moacj  h^ 
by  bus-     and  received  to  the  use  of  both,  upon  a  promise  to  bodi  tfce  k^-  - 
^^^^         band  and  wife,  is  bad  ;  and  if  judgment  be  giTeo  on  ^smck  . 
count,  a  writ  of  error  may  be  brought  ^     If  the  monef  ^  y^ 
ceired  by  the  wife  after  the  marriage,  that  is  in  law  a  leecip^  ' 
the  use  of  the  husband,  and  the  law  implies  a  promise  to  r' 
husband  to  pay  it  to  him  ;  so  that  the  husband  ooly,  in  ^^ 
case,  ought  to  declare  in  the  common  form,  for  moiiej^  had  or 
received  to  his  use. 

*It  is  very  clear  that  indebitatus  MsumpsH  brought  l^as^k- 
bi  actions  °^^  ®^  ^  bankrupt's  estate,  for  money  had  and  reteifed  t»  i*w 
by  assig-  plaintiff^s  use,  is  not  proper  where  the  money  was  received  fcf- 
fore  the  bankruptcy  ;  in  which  case  the  declaration  ought  v 
state  the  money  to  have  been  received  to  the  bankrupts  c^ 
according  to  the  fact  *•  On  the  other  hand,  if  the  moaPT  t^ 
received  after  the  liankruptey,  the  plaintiffs •  may  declare  geaf. 
ally,  without  describing  themselves  as  assignees  (a).  Althoa^k 

q  Palmer  v.  SUvely,  12  Mod.  510.  '  Bidgood  v.  Wi^,  3Bbc  O 

•  Middleton  «.  Whitehead,  2  Sho.  238. 


aees. 


(a)  TuRKSR  and  Others,  Asngnees,  &c.  v.  Kingston.  H.  33  Gt^  3 

Court  will  Action  by  assignees  of  a  bankrupt,  with  two  sets  of  counts,  one  stxii. .: 
•«*»«V^-  the  transaction  to  have  been  with  the  bankrupt,  the  other  with  tbe  assiir 
it  to  roaster  nees. — Ptckham  moved  to  refer  it  to  the  Master  to  strike  out  the  last  sr' 
toums  on*^  of  counts,  as  unnecessary,  on  an  affidavit  thatthe  cause  of  action  was  pn-^r 
»5gnr».'**    *^  ^*  bankruptcy.    He  said,  the  defendant  had  no  other  meaas  of  gct'u'v 

the  costs  he  wa»  put  to  by  those  counta. 
Bifi'LEB,  J*    The  Master  can  strike  out  nothing  but  xrtiat  appean  » 

the  face  of  the  record  to  be  unnecessary.    If  it  were  otherwise,  ve  mu>' 

try  the  cause  on  affidavits.    Motion  denied. 


(1)  It  is  very  dear  that  whenever  any  person  receives  money  for  thr 
use  of  a  third  person,  assutnpsit  f>r  money  had  and  recdved  lies  by  sac!> 
person  to  recover  it.  Duniond  v.  Carperter,  3  John,  Rep.  183.  Bari  ^ 
Bradford*  4  Mass.  Rep.  326. 
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no  joint  commission  be  taken  out,  the  plaintiffs  may  declare  as 

assignees  of  A.  and  also  as  assignees  of  B.  for  a  cause  of  action 

ansing  to  both  the  bankrupts,  and  to  Ahemsehes  as  assignees  -; 

but  they  cannot  at  the  same  time,  declare  for  causes  of  action 

arising  to  each  of  the  bankrupts  separately,  for  joint  and  sepa. 

rate  rights  cann'ot  be  declared  for  in  the  same  action.     Hoive. 

rer  if  damans  be  assessed  separately  on  the  several  counts,  tbe 

plaintiffs  may  enter  up  judgment  on  the  counts  for  the  joint 

debts,  though  the  ^judgment  may  be  arrested  or  reversed  as  to    [*48l] 

the  others ^     So,  the  plaintiffs  may  declare  as  assignees  of  A. 

and  B.  bankrupts,  and  also  as  assignees  of  C.  a  bankrupt,  for 

debts  jointly  due  to  all  the  three  bankrupts.     At  all  events, 

&uch  a  declaration  is  good  after  verdict ;  when  the  court  will 

intend  that  the  plaintiff  at  the  trial  proved  such  a  relation  to  the 

bankrupts  as  will  support  the  action,  viz.  by  claiming  under  a 

joint  conmission  against  all  the  bankrupts,  of  under  a  separate 

commission  against  each,  in  either  of  which  cases  the  action  may 

well  be  maintained.     A  joint  commission  against  two  of  three 

partners  has  indeed  been  held  bad  (a) ;  but  even  supposing 

there  appeared  to  have  *been  two  commissions,  one  joint  against   [*489] 

two  of  the  bankrupts,  and  the  other  separate  against  the  third 

bankrupt,  yet  if  the  joint  eommissioa  was  sued  out  on  a  joint 

debt  and  act  of  bankruptcy  of  the  two  first  bankrupts,  it  would 

clearly  have  been  good,  and  another  commission  might  have 

t  Himcock  V.  Haywood,  3  D.  &  E.  433. 


(a)  Allem  v.  Hartley  and  Others,  M.  25  Geo.  3. 

This  action  was  brought  by  the  assignees  of  Marlar,  a  bankrupt,  and 
tue  Richard  Down,  who  had  survived  Pell,  on  a  note  to  MarUir,  Pell  and  ^^^^  }^ 
l^vn.    The  action  was  first  brouc^ht  in  tliename  of  Mariar  and  Down,  as  >i?nt^  orn. 

.  .  not  sanport- 

aurriTing  partners  of  Pell    The  defendants  then  pleaded  non-iuaumpait,  ed  by  praof 
^d  the  bankruptcy  of  Mariar,  whereon  a  commission  issued  against  Mariar  rion  aj^^t 
Stevi-art  and  Boyd ;  Marhu*  having  been  partner  with  Stewart  and  Boyd,  as  ^rf'iSj  ^ 
veil  as  with  Pell  and  Down.  To  this  plea  the  phuntiflb  demurred;  but  finding  ^n|^^y 
the  court  against  them,  withdrew  the  demurrer,  and  discontinued.    The  Cora  com. 
present  action  was  tried  beforeHSoLLER,  J.  at  GoildhalL    The  commission  ^^  b. 
was  issued  against  Mariar,  Stewart  and  Boyd    AcU  of  bankruptcy  were  iTb^ij^lT' 
proved  against  the  two  first,  but  not  against  Boyd ;  the  question  was  if  this  J*!J"*"' 
wottid  sustain  the  commission  against  him*     Bullbb,  J.  thought  that  it 
would  not,  hot  that  aUmust  be  proved  bankrupts. 
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been  founded  upon  a  separate  debt  and  act  of  bankruptcy  cf  n 
[*483]    third  *bankrupt,  and  in  that  case  the  assf2:nees  under  both  ci"^. 
missions   might  join  iv  maintaining  an  action  for  a  joint  ^* 
due  to  both  the  estates  °.      In  a  subsequent  case,  where  A.  •  ^ 
of  two  partners,  first  committed  an  act  of  bankruptcy,  and  t^ 
B.  the  other  partner,  committed  an  act,  and  between  the  r 
acts  of  bankruptcy,  a  sum  of  money  was  paid  to  a  creditor,  ^i 
after  both  acts,  a  further  sum  ;  and  the  assignee,  under  m  jc-^n 
commission  against  both  the  bankrupts,  declared  for  raoner  1  - 
and  received  to  the  use  of  both  of  them,  and  also  to  their  rs 
use  as  assignees  of  both :  it  ^as  held  that  the  plaintiffs  wr- 
clearly  entitled  to  a  verdict  for  the  latter  sum,  but  could  s 
recover  the  other,  under  that  declaration  ;  that  without  dorb 
they  might,  as  joint  assignees  of  both  partners,  have  soed f*; 

u  Streatfield  «.  Unlliday,  3  D.  &  £.  779. 


Juce  and  Erskine,  shewed  cause  against  tlie  nile  to  set  a^de  the  tiC- 
suit,  and  cited  Beasely  v.  Beasely,  1  Atk.  97.  A  joint  comnussion  can  cr  > 
be  supported  by  the  bankruptcy  of  all  tliree.  The  plaintifT  attempitd  t  • 
prove  a  bankruptcy  of  Boyd,  but  it  appealed  to  be  collusive.  A  asnaL-'- 
sion  afterwards  produced  against  Marlar  and  Stewart  iailed,  for  «vs  <^  > 
debt  and  partnership,  for  Boyd  was  a  partner  with  ^em.  There  aie  n:«^ 
no  separate  commissions,  because  under  a  joint  commissioa  all  catLsr 
acts  of  bankruptcy,  and  all  the  property  passes. 

Bearcrqft,  Piggott^  and  Baitkoiriy  contra.     The  objectiou  is  one  of  aerr 
form,  and  not  to  be  favoured  ;  The  plaintiffs  arc  assignees  c^  Marlar  J"-^ 
IX>^'n.    In  general  there  b  a  joint  demand,  and  then  it  is  necessair  to 
prove  an  act  of  bankruptcy  by  each.     This  was  a  demand  by  MariarciL*}  • 
and  it  is  enough  to  shew  a  title  from  him.  The  commission  is  g^ood  ag^r^^*- 
Marlar.    As  to  the  commission  against  Marlar  and  Stewart,  it  was  admir 
ted  to  be  against  tliem  as  partners  witli  Boyd.    The  plaindf&  censiii') 
would  not  be  entitled  to  recover  Boyd's  estate,  without  shewing  an  act 
bankruptcy  by  him.    The  dictum  in  Atkins  was  prior  to  the  case  of  Cn>i 
in  the  Common  Pleas,  1  Atk.  133.    What  would  be  the  use  of  sepsin-ic 
commissions  against  Marlar  and  Stewart  ?  which  must  be  the  eflfcctof  thi* 
nonsuit. 

Lord  Mansfield.  The  plainlifTs  claim  as  assignees,  and  set  upT^o 
commissions.  No  doubt  a  commission  may  be  taken  out  against  one  part- 
ner ;  so  it  may  against  all,  and  the  joint  and  separate  creditors  \i-iUa'nK 
in  properly.  The  objection  is,  that  the  first  commission  is  against  ihrefj 
and  two  only  are  bankrupts  :  it  is  bad,  it  is  as  if  never  issuctl  The  o^ 
is  agiunst  two  of  three  partners,  it  is  neither  single  nor  joint,  tlierc  is  no  sii« 
thority  for  such  a  commission.    Jtule  discharged. 
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•ney  had  and  received  to  the  use  of  each,  and  if  there  had  been 

ount  for  money  had  and  recciyed  to  the  use  of  the  plaintiffs, 

asbignees  of  the  partner  who  committed  the  first  act  of  bank. 

ptcy,  they  might  perhaps  have  recovered  a  moiety  of  the  sum 

-t    paid,   of  which  however  the  court  did  not  give  a  decisive 

»inioa  ^. 

A  plaintiff  cannot  join  in  the  same  declaration  a  cause  of  ac  By  or 

>fi  as  executor  or  administrator,  with  a  cause  of  action  which  ^g^nit 

crued  in  his  own  rights.   A  count  on  a  promise  made  by  the  tors^Stc 

^fondant  as  administrator,  to  pay  money  received  by  him  as 

K  h,  to  the  plaiutifTs  use,  cannot  be  joined  with  other  counts  on 

romises,  made  by  the  intestate^.    But  it  is  perfectly  *  well  set-    L  ^^fj 

hI  that  in  an  action  6^  an  executor  or  administrator,  the  plain. 

\T  may  declare  for  any  causes  of  action  arising  in  the  life-time 

f  the  testator,  or  intestate,  and  at  the  same  time  declare  for 

loney  had  and  received  to  the  use  of  the  plaintiff  as  executor 

tr  administrator  7,  and  under  such  a  count  he  may  give  in  evi- 

ience  a  payment  by  himself  in  that  character  (a).     *However,    [*485] 

▼  Smith  9.  Goddard,  3 B.  &  P.  465.  ^3 d.  8c  E.  659.  4D.  &  E. 

277.  «  Jennings  v.  Newman,  4  D.  &  £.  347.  7  3  D.  &  E. 

059,  60. 


(a)  Gallant  «.  Bovtiflowea,  M-  22  Geo.  3. 

Assumpsit  by  an  executor,  against  an  attorney  who  had  recovered  a  ^^^^^^  1^^ 
debt  of  the  testator,  with  costs,  at  the  suit  of  tlie  plaintiff.    The  declara*  ^^?^  ^' 
tjnu  contained  four  counts.    The  first  was  for  money  had  and  received  of  ecutor.  as 
ttie  testator;  the  second,  on  an  imimul  computdssatt  with  him;  the  third,  btrjuinvd'^ 
for  money  had  and  received  of  the  plaintiff  as  executor ;  and  the  foiirtli,  fo/^nJ^y' 
on  an  insimul  comfiutd^seni  with  the  plaintiff  in  that  character.    The  defen-  J^^^"*.*^ 
dant  Bet  offa  bill  whidi  exceeded  the  debt  and  costs  recovered.  This  was  atid  plaintiff 
uviwered  by  evidence  of  two  payments  of  small  smns  by  the  plaintiff  to  IT^r^undw  it 
the  defendant,  which  turned  the  balance  in  the  plaintiffs  favour.    It  was  J^ScS^ 
objected  at  the  trial  tliat  these  sums  were  not  paid  by  the  plaintiff  as  ex-  Jj^***' 
ecutor,  and  could  not  be  given  in  evidence  under  a  declaration  by  him  in 
that  character.  *  But  there  was  a  verdict  for  the  plaintiff^  with  leave  t^ 
Jnovc  f«r  a  nonsuit. 
The  Aitonej'Geperaly  and  Soui,  now  shewed  cause ;  and  cited  Hoskins 

T.  Quilter,  2  Str.  1271.    1  Wils.  171.  S-  C.  and  Smith  v,  Norfolk,  Cro.  Car. 

225.    Dunning,  contra,  \ 

^td  Mansfield.    The  objection  was,  that  by  declaring  as  executor, 

^e  plaintifF  would  avoid  a  set  off  and  costs.    It  was  to  the  third  count 

The  «nswer  was  that  if  it  shouM  be  in  their  own  right,  it  would  luA  excuse 

45 
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where  the  three  first  counts  of  a  declaration  in  assump^. 
against  executors,  stated  promises  made  by  the  testator,  ani  ih- 
fourth  was  for  iiloney  had  and  received  by  the  defendauu  *•  ^ 
eseciitors  as  aforesaid,"  merely  stating  a  promise  by  (hsi. 
"  executors  as  aforesaid"  to  pay,  and  the  last  was  upon  as  r. 
count  stated  by  them  "executors  as  aforesaid,"  statine  c  . 
promise  in  the  same  manner,  it  was  held  bad  upon  general  d'. 
murrer ;  and  the  court  were  of  opinion  that  it  might  haTeber. 
alleged  in  arrest  of  judgment,  or  assigned  for  error*, 
p    .  Hale,  C,  J.  appears  to  have  thought  that  no  action  of  dc' 

teresL  lies  for  the  interest  of  money,  but  that  it  *must  be  recoTer«i  bt 
L  "^^oj  assumpsit,  in  damages,  and  the  jury  shall  measure  the  aiaoiiii 
of  it  a.  The  case  cited  from  Ventris  ought  not,  as  the  gTTsJ 
Lord  Kenyon  observed,  to  be  treated  lightly,  or  overtorstJ 
without  consideration,  because  it  has  the  sanction  of  Lcrd 
Hale's  name.  But  if  an  action  of  debt  will  not  lie  for  interfsft. 
much  injustice  would  be  done  in  a  variety  of  instances  thit 

»  Brigden  «.  Parkes,  2  B.  8t  P.  424        »  Seaman  v.  Dee,  1  Vent  If? 


them  from  costs,  nor  prevent  a  set  off.  It  struck  me  to  be  rigbt ;  because 
it  was  according  to  tlie  truth  of  the  case.  The  defendant  vras  espVived 
to  recover  the  debt,  which  he  did  with  costs.  The  original  suit  vras  bv 
the  plaintiff  as  executor,  he  advanced  the  money  in  tliat  character  1  aa 
now  stronger  of  that  opinion.  In  the  case  in  Strange,  there  were  gencnl 
damages,  on  judgment  by  default.  I  think  this  would  be  good  on  a  gene- 
ral verdict,  or  demurrer. 

AsRHURST,  J.  An  executor  describing  himself  as  such,  when  he  ntcv 
not,  shall  not  be  excused  from  costs,  Jenkins  v.  Plume,  Salk.  2Qr.  Tk 
exemption  ii,  on  tlic  ground  that  he  is  not  perfidy  acquainted  with  the 
testator's  transactions ;  but  a  transaction  in  his  own  time  he  most  knew. 
However  I  am  not  aware  of  any  case  in  wliich,  where  the  money  recocerai 
will  be  assets,  he  may  not  declare  as  executor. 

B  u  L  L  E  R,  J.  AVlicre  tlie  cause  of  action  accrues  in  the  lifetime  of  the 
testator,  his  executor  must  sue  as  such  ;  if  it  accrues  after,  he  may,ori»i 
';  in  those  cases,  tlie  court  will  not  excuse  him  from  costs.  Harris  v.  Haocai 
Hardw.  204.  But  whci*e  the  sum  recovered  will  be  assets^  I  think  henuv 
always  declare  as  executor.  In  the  cases  in  Strange  there  were  sixooiAts* 
No  objection  was  made  to  the  fu'st  four,  therefore  that  case  is  not  applici- 
ble.  It  is  never  an  objection  that  there  are  counts  on  a  promiflp  to  the  tes- 
tator and  to  tlic  executor,  in  the  same  decUffation.  The  smalkr  sums  art 
demandable  by  the  plaintiff  as  executor. 

Rule  disdittfci 
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1  ight  Imt  put.  If  by  the  terms  of  the  contract  the  pftyment  of  the 

louey  is  to  be  postponed  till  a  distant  day,  and  interest  is  re- 

f  rved  in  the  mean  time,  the  party  would  not,  according  to  that 

octrine,  have  any  means  of  enforcing  the  payment  of  the  in- 

^rost  before  the  principal  should  become  due.    And  where  the 

ocurlty  18  by  deed^  the  lender  could  not  recover  interest  at  all ; 

s  assumpsit  would  not  Ho  on  account  of  the  deed.  (1)     It 

herefore  seems  very  doabtful  whether  the  cace  cited  from  Ven- 

ris  be  law^     However  in  a  case  in  Salkeld,  it  was  observed 

)y  Powell,  J,  that  interest  is  recoverable  by  way  of  damagesy 

«^here  damages  are  recovered  for  the  detention  of  the  debt,  but 

lot  where  damages  only  are  recovered  ;  for  interest  being  d^. 

Images  is  not  recoverable  occasione  dampnorum  ^,     In  another 

rase  in  Lutwiche,  the  same  judge  is  reported  to  have  taken  a 

distinction  between  interesse  lucri^  and  intercsse  damni;  and 

to  hare  said  that  debt  did  not  lie  for  interest^.     In  a  case  'n 

the  modern  Reports,  which  was  assumpsit  on  a  promissory 

note,  an  objection  was  taken,  that  the  bringing  the  action  for 

interest,  as  well  as  the  principal,  vitiated  the  whole.    But  Par. 

ker,  C.  J.  answered,  that  the  action  ^was  brought  upon  an  ex.    r*437i 

press  promise,  and  an  express  promise  to  pay  interest  or  money 

won  at  play  will  support  an  action «.     Accordingly  Pratt,  C. 

J.  is  reported  to  have  said,  that  although  where  interest  is  da^ 

mages^  debt  will  not  lie,  it  is  otherwise  where  the  interest  is  fix. 

ed  at  a  certain  rate^     It  seems  to  be  agreed  that  if  the  plaintiff 

could  have  declared  in  debt  for  interest,  he  may  declare  for  it 

\vi  indebitatus  assumpsit;  and  the  above  appears  to  be  a  good 

distinction,  according  to  which  it  may  be  proper  to  declare  for 

interest  in  indebitatus  assumpsit  or  not.  Therefore  where  there 

U  an  express  contract  to  pay  interest  at  a  certain  rate,  it  is 

usual  to  declare,  in  indebitatus  assumpsit^  that  the  defendant 

vas  indebted  in  so  much  for  interest,  on  the  forbearance  of  di. 

b  Herries  v.  Jamieson,  5  D.  &  E.  553.  ^  Sweathmd  «.  Squire, 

2  Salk.  623.  «*  Yeoman  «.  Barston,  1  Lutw.  274.  «  StafFord  «. 

Forcer,  10  Mod.  314.  '1  Str.  410. 


(1}  If  a  note  be  giveft  ibr  payment  of  the  principal  at  a  distant  day»  and 
in  the  mean  time  interest  to  be  paid  therefijr  annually,  aaarnnpiit  liea  to  re- 
eover  the  interest  as  it  becomes  due.  Greenleaf  v.  Kellogg  2  Mass,  Rep.  56S. 
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rers  stuns  of  money  before  dae  and  owing ;  which  is  clearijv:* 
ficient  without  shewing  what  sums  were  due  and  forbon^,  «* 
for  what  they  were  due,  or  that  they  carried  interett.    Br 
where  there  is  no  special  contract  to  pay  interest  at  any  cerins 
or  fixed  rate,  but  it  is  recoverable  as  damages  onitf,  at  tken^m 
rate  of  hre  per  cent,  from  the  nature  of  the  contract  to  pay  tV 
principal^  as,  on  bills  of  exchange,  &c.  it  is  not  usual,  or  o?. 
cessary,  to  add  a  separate  count  for  the  interest.     And  «b€it 
there  is  such  special  contract,  and  that  is  declared  on,  an  isd-:. 
bitatus  count  for  interest  appears  to  be  unnecessary ;  althocz^ 
it  is  sometimes  added,  and  may  be  of  use. 
Where  Although  it  would  be  foreign  to  the  present  purpose  to  h. 

advisable  q^jre  where  interest  is  recorerable,  it  may  ^be  proper  to  f  b 
for  it        serve,   that  it  has  been  decided  on  the  authority  of  the  casr  »f 
[♦488]    Moses  and  Macfarlanes,  that  in  an  action  for  money  bid  ai^ 
received,  the  plaintiff  can  recover  nothing  but  the  net  sum  tp- 
ceived,  without  interest^.     But  it  is  apprehended  that  at  >i:l 
events,  where  there  is  a  specific  agrorment  to  pay  interest,  on 
promise  of  that  nature  may  be  inferred  from  the  circumstaflct? 
which  appear  in  evidence,  or  proof  is  given  of  the  monej  la^* 
ing  been  used,   interest  is  recoverable,  under  such  a  coont  ^, 
And  it  has  been  adjudged  that  in  an  action  for  goods  bar^A^^ 
and  sold,  where  the  sale  was  proved  to  have  been  at  a  certila 
credit,  the  plaintiff  was  entitled  to  interest  from  the  period  at 
which  the  credit  expired,  though  there  does  not  appear  <o  ^^^ 
been  any  special  countJ.     However  where  there  is  evideoce  o^ 
a  special  contract  to  pay  interest,  it  is  advisable  to  declaim  ^'^f 
it,  either  on  the  contract,  or  by  way  of  indebitutus  assumpsH^ 
or  both. 
On  an  ac-      I^  >8  usual  and  proper,  in  almost  every  declaration  in  as- 
^^^  *^'  sumpsit  for  a  pecuniary  demand,  to  insert  a  count  on  an  vtsu 
mul  computdssent ;  for  wherever  there  is  a  liquidated  and  fiir 
demand,  it  may  be  given  in  evidence  on  a  count  of  this  natarf. 
It  is  true  that  money  paid  cannot  be  proved  under  that,  or  aoy 
other  indebitatus  count,  unless  there  be  evidence^  the  defend^ 
ant's  assent  to  the  payment ;  but  if  there  be  any  evidence  on 
that  point,  the  court  will  receive  it ;  and  the  slightest  eTideoc^ 

«r2Bup.  1005.  •»  Walker  «.  Conatable,  2  B. &  P. 306.  i^ 

Haviland  ».  Bowcrbank,  1  Camp.  52.  J  Mountford  ».  Wilks,  5  B^  ^ 

P.  337. 
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-thi^  sort  seems  to  be  sufficient,  as,  the  deliTery  of  an  attor- 
V  *s    bill,   without  any  *objection  being  made  to  it  at  the    [*489] 
ne(a).      Where  the  plaintiff  declared  that  the  defendant  wag 
(lebted  to  him  on  an  account,  on  which  he  was  found  in  ar« 
rir  so  ranch,  and  in  consideration  thereof,  he  promised  to  pay 
i«?  money  at  a  future  day ;  although  Croke,  J.  seemed  to  think' 
lat  the  declaration  was  not  good,  because  it  did  not  shew  the 
^nimencement  or  cause  of  the  debt,  Dodderidge,  J.  thought 
lat  it  was  not  *necessary  to  do  so,  because  the  debt  is  made    [*490^ 
L  rfain  by  the  account'',  and  the  allegation  of  the  debt  is  only 
nducement;  although  it  was  admitted  to  be  otherwise  in  a 
omnion  indebitatus  assumpsit^.     But  the  account  should,*  it 

s 

eems,  be  stated  to  have  been  of  diyers  sums  due>^. 

»t  1  D.  8c  E.  42,  2  D.  &  E.  479.    And  see  12  Mod.  44.  i  Janson  v.. 

rolmore,  1  Roil.  Rep.  396.  Mo.  854u  S.  C.  Bard  «.  Bard,  Cro.  Jac.  602.  1 
Vin,  Ahr.  tit.  Actions  of  Assumpsit,  342.  which  cites  other  cases,  S.  P. 
^  1  RoL  Rep.  24. 


(a)  PiMLEY  V.  Bagn ALL,  M.  23  Geo.3. 

Tried  before  Lord  Louohboroitoh,  on  the  Midland  circuit    Balguy  Money  paid 

obtained  a  rule  for  a  new  trial.    There  are  two  (rrounds.    1st  There  was  "  cvidenae 

"  •  on  an  i«*/- 

cTidence  of  the  employment  of  Pinley  by  the  defendant  2dly.  Under  an  mui  compu^ 
insimul  computdasent  money  laid  out  and  expended  may  be  g^ven  in  evi- 
dence.  He  cited  Kearey^a  o.  liees,  Monmouth  Lent  Assizes,  1779,  before 
BuLLEs,  J.  Thompson  «.  Rickards,  at  Warwick  Summer  Assizes,  1781^ 
before  Gould,  J  where  imder  inaimul  computduent  money  had  and  receiv- 
ed was  given  in  evidence,  on  the  ground  that  any  money  for  which  defend- 
ant was  accountable  might  be  proved  under  that  count  No  counsel  attend- 
ing, the  court  granted  a  new  trial  on 'the  first  ground,  witliout  saying  any 
Hung  on  the  second.  The  case  being  opened  ag^,  Mr.  Doyne  and  Mr* 
Balguy  were  heard  against  and  for  the  rule. 

Lord  Mansfield  said  there  was  no  evidence  on  the  first  point;  but 
that  on  the  second,  the  money  laid  out  could  not  be  given  in  evidence  on  an 
iTuimul  computattent. 

Buller,- J.  Wherever  there  is  a  liquidated  debt,  it  may  be  given  in 
evidence  under  an  account  stated.  ^That  was  the  groimd  of  my  decision 
at  Monmouth,  which  perhaps  was  a  strong  one.  Where  there  is  a  fair  de- 
mand the  court  should  not  seek  out  nice  objections  to  turn  a  party  round. 
Here  is  a  precise  sum ;  but  the  doubt  is  whether  tliere  was  any  assent. 
There  isjevidence  to  be  left  to  a  juiy  on  that  point,  the  action  is  for  an  at. 
iKffney's  bUl,  and  it  must  have  been  delivered.  No  objection  is  made  to  it, 
at  leastiiKXie  appears,  and  I  should  think  that  alona  sufficient. 

Rule  absohitr. 
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An  executor  or  administrator  cannot.   In  an  actioa 
Account     _ ,  , 

stated,  in  oim  &s  such,   for  causes  of  action  arising  in  the  time  of  tlir  t 

actions  by  ceased,  be  chareed  also  for  money  lent  to*  and  bad  and  rr.»- 

or  aguinst  7  o  ^7 

execu-       ed  by  him,  or  an  account  stated  by  him  of  money  due  fnwi  *■?. 

tors,  &c.   ng  executor,  &c.  such  charges  making  him  personally  lia'^  : 
though  he  may  it  seems  be  charged  in  soch  an  acttom,  on  ai*  £ 
count  stated  by  him  of  money  doe  from  the  deceased «.     A<j 
where  it  is  assigned  for  cause  of  demurrer  to  a  declaratian  tK 
counts  are  improperly  joined,  the  plaintiff  cannot  enter  a  jki-V 
prosequi  as   to  some  of  them,  and  lea  ye  those  which  may  ^■ 
joined <'.     A  count  upon  an  account  stated  with  the  platrti! 
executrix,  &c.  not  saying  tis  executrix,  cannot  be  joined  «m 
counts  on  promises  to  the  testator;  for  it  is  no  allc^tion  ih^ 
the  promises  were  made  to  the  plaintiff  in  her  representatiu 
capacity,  and  under  such  a  count,  proof  might  be  given  of  aa 
account  stated  with  the  plaintiff  in  her  indiTidoal  charactA.  It 
*  is  another  question,  whether  if  the  count  be  laid  on  an  actonB* 

stated  with  the  plaintiff  herself,   though  named  as  e&ecotm. 
&c.  it  could  be  joined  with  the  other  counts ;  for  though  tk 

L  4^1  J    cause  of  action  would  still  appear  to  have  arisen  in  *hero«B 

time,   the  money  when  recovered  would  be  assets  p.     HovevH 

that  may  be,  a  count  upon  a  promise  io  the  plaintiflf  as  adnus. 

istratrix,  for  goods  sold  and  delivered  by  her  after  the  death  of 

the  intestate,  may  be  joined  with  a  count  upon  an  account  stated 

with  her  as  administratrix ;  for  the  damages  and  costs,  whfli 

recovered,  would  be  assets  i.  An  assumpsit  was  brought  against 

an  executor,  and  the  declaration  stated,  that  the  testator  bABg 

indebted  to  the  plaintiff,  the  latter  at  the  reqnest  of  the  defecu 

dant,  came  to  an  account  with  him,  upon  which  there  appeared 

to  be  so  much  due,  and  he  promised  to  pay  it.     After  verdict 

and  judgment  de  bonis  proprtis,  it  was  moved  that  it  should 

have  been  de  bonis  testaioris  ;  but  the  court  said,   that  the  af< 

counting  at  the  defendant's  request,  which  was  more  than  cJie 

plaintiff  was  bound  to  do,  was  a  consideration  for  the  defend. 

ant's  making  himself  liable  by  an  express  promise;  and  after  a 

verdict,  they  must  intend  such  a  promise  to  haye  been  proved ^ 

In  the  case  cited  however,  Hale  said,  that  if  upon  the  evidivc' 

• 
n  Rose  o. Bowler,  1  H. B.  108.  o  jj,  Et vide  ante  476.         PHes- 

■hall «.  Roberts,  5  East  150.  q  Cowell «.  Watts,  6  East  405.  ThoiBp- 

tonv.StcQt,  lTaun.322.acc.  ^  Axmn^lYtxA. 268.  £t  vide  am 4fi^ 
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it  bad  tppfltred  there  was  no  intention  to  alter  the  nature  of 
the  debt,  as,  if  the  executor  had  said,  ^^  stay  awhile  until  the 
testator's  assets  are  collected,  and  I  will  pay  you,"  he  should 
have  directed  the  jury  to  find  against  the  plaintiff,  as  such  a 
(asual  speaking*  would  not  charge  the  executor  in  his  own 
rights.  (1) 


As  to  the  statement  of  such  debts  in  indebitatus  assumpsit  as    r^AQa-y 
respect  the  real  property  of  the  plaintiff,  *  the  same  general  pop  pre- 
form is  allowed  as  in  the  statement  of  those  which  respect  the  mises  bar- 
plaintiff's  person,  or  personal  property ;  thus,  where  there  is  sold  and 
no  contract  under  seal,  the   plaintiff  may  declare  for  the  price  released, 
of  a  certain  messuage  or  tenement  and  premises  with  the  appur- 
tenances, or  the  like,  bargained  sold  and  released,  surrendered, 
or  assigned,  by  him  to  the  defendant,  without  shewing  his  title 
to  the  premises,  or  eren  slating  them  to  be  his  own ;  nor  need 
he  shew  their  situation,  or  the  duration  of  the  interest  trans- 
ferred, or  the,tira€  or  place  when  or  where  the  conveyance  was 
made;  for  it  is  but  inducement  to  the  action  ^  (2) 

Bat  at  common  law,  although  if  the  plaintiff  declared  in  as-  p^^  ^^^^^ 
sampsit  on  a  promise!  to  pay  him  for  the  occupation  of  his  land  at  com- 
hy  his  permission,  and  obtained  a  verdict,  an  express  promise  "^"^     ^* 
vas  intended  to  have  been  made,  which  was  sufficient  to  support 
tiie  action,  being  collateral,  and  of  the  same  effect  as  a  covenant 
to  pay  the  rent  in  a  lease  by  deed ;  yet  it  could  not  be  supported 
on  the  ground  of  any  promise  in  law  arising  upon  the  contract : 
therefore  if  nan  assumpsit  had  been  pleaded,   there  must  have 
been  proof  of  an  express  promise".     And  it  seems  that  if  the 

■  Id,  JEt  ^ide  ante  54^  5.  Com.  Dig.  tit  Action  on  tlie  case  upon  Assmnp- 
tlt,  F.  2.  t  siggB  V.  Bullingham,  Cro.  Eliz.  715.  »  Johnson  v. 

May,  3  Uv.  150. 


".^^^"^i^— i< 


(1)  In  indebitatus  assumpsit  against  a  surviving  partner  as  he  is  liable  for 
^  whole  debty  it  is  ngt  necessary  to  take  notice  of  the  partnership  or  the 
death  of  the  partner  and  the  survivorship  of  the  defendant,  but  the  declara^ 
t>on  may  be  general,  as  if  the  survivor  only  had  been  originally  liable.  La 
Place  «.  Aupoix.  1  John.  Cas.  405. 

(3)  In  Hosldns  «.  Wright,  admimstrator,  1  Hen.  &  Munf.  377.  it  is  held 
^^  A  general  indebitatus  assumpsit  does  not  lie  for  the  price  of  land  sold, 
^^^c«ue  it  savours  of  the  realty;  but  that  the  action  ought  to  be  special, 
*^«ingthe  civcttmstanccs  of  the  case. 
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defendant  did  in  fact  occupy  by  the  permission  of  tlie 
and  had  expressly  promised  to  pay,  though  the  plaintiff 
title,  or  perhaps  an  equitable  title  only,  the  action  of 
lay^ 

For  use         But,  by  the  statute  1 1  Geo.  2,  c.  19.  s.  14.  it  is  enactfd..  i- 

wid  ocdi.  it  shall  and  may  be  lawful  for  the  *landlord,  where  the  asr- 

patioiif  by  ,  "^  ' 

Stat.  11.     ment  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for ' 

P^Iotl    ^^°^^5  tenements,  or  hereditaments,  held,  or  occupied  by  n 
^         -^    defendant,  in  an  action  on  the  case,  for  the  use  and  occapail*  - 
of  what  was  so  held,  or  enjoyed;  and  if,  on  the  trial  of  ^^ 
action,  any  parol  demise  or  any  agreement  not  being  by  de^: 
whereon  a  certain  rent  was  reserved,  shall  appear,  the  pUir** 
shall  not  therefore  be  non  suited,  but  may  make  use  then^i  (^ 
a  criterion  of  the  damages  to  be  recovered.     This  statute,  it 
obvious,   is  not  very  correctly  penned ;  but  it  has  been  cc?- 
sidered  as  authorizing  the  plaintiff  to  declare  by  way  of  intU  "?- 
tatus  assumpsit^  or  upon  a  quantum  meruit^  for  the  use  and  o:- 
cupation  of  any  property  coming  within  the  very  general  woK 
of  the  act,  which  has  been  actually  occupied  by  the  defendaist. 
or  held  by  him  of  the  plaintiff,  by  his  permission  and  at  the  de. 
fendant's  request. 
Descrjp.        So  that  it  is  apprehended,  the  plaintiff  may  decUie  in  ihis 
^^^A    ft,     ^^^^  ^^  action,  for  the  occupation  or  enjoyment  of  any  property 
for  which  an  ejectment  will  lie,  or  which  is  capable  of  bew^ 
held  or  occupied  by  the  defendant.     But  on  the  contrary,  surh 
property  as  is  not  capable  of  tenure  or  actual  occupatioo  Iff 
any  one,  is  neither  within  the  words,  nor  meaning  of  the  statute. 
The  plaintiff  may,  it  seems,  declare  for  the  use  and  occopatfoA 
of  lands,  tenements,  and  hereditaments,  generally,  or  any  par- 
ticular lands,  &c.  describing  them. 

If  the  plaintiff,  in  declaring  for  use  and  occupation,  describe 
Situation    ^,  r  ,   .  ,  .^  .       .  ..     ,  \       -^ 

of  them.     ^°®  premises  as  lying  and  being  in  a  particular  partsh^j  «w 

there  be  no  such  parish,  the  place  *alluded  to  being  part  of  » 

L  ^^^j    parish  of  a  different  name  from  that  mentioned,  the  plaiotif 

must  be  nonsuited  >.     But  it  is  not  necessary  to  state  the  place 

where  the  premises  lie.     It  has  indeed  been  the  common  form 

of  these  counts  to  describe  the  place ;  but  it  would  be  inco^ 

venient  to  require  it,  as  in  some  cases  it  may  be  doubtful  in 

▼PerEyre,  C.J.  2H.B.323.  wiB,&P.325.  x^llioD* 

Clarke,  1  B^p.  Hep.  273. 
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wbai  })arish  the  premises  are  i^ittate,  where  they  are  on  the 
coniines  of  two  parishes.  In  that  case,  th^  plaintiff  might  be 
turned  round  upon  a  false  description.  Before  the  statute  15 
k  17  Car.  2.  c.  8.  if  the  question  could  have  been  raised,  whe- 
ther  the  premises  lay  in  the  county  where  the  action  was 
brought,  it  might  bate  been  a  material  fact  to  allege  their  situ, 
ation ;  but  it  cannot  be  necessary  since  that  statute.  Therefore 
the  reason  of  the  ancient  precedents  does  not  apply.  There  is 
no  locality  in  the  action ;  and  the  particulars,  if  required*,  may 
be  obtained  on  a  judge's  summons.  For  these  reasons  it  is  un. 
necessary,  and  injudicious,  to  state  the  situation  of  the  premi- 
ses in  any  case,  as  it  may  occasion  a  fatal  variance  y.   * 

It  is  usual  to  state  the  holding  or  occupation  to  have  been  by  Occupa- 
the  plaiatllTs  permission,  and  at  the  defendant's  request.  This  tionatde- 
anegation.of  his  having  been  permitted  to  occupy  at  his  request  request 
1*  substance,  and  not  mere  form  :  therefore  a  failure  in  the 
pToof  of  it  has  been  holden;to  be  fatal.  Thus,  where  the  plain. 
tiff,  in  an  action  against  the  assignees  of  a  bankrupt,  in  the  first 
count  of  his  declaration,  stated  that  the  defendants  were  indebt. 
«1  for  the  use  and  occupation  of  certain  premises  of  the  plain- 
ti^,  used,  occupied,  possessed,  and  enjoyed,  as  well  by  one  'Jl^* 
I^.  (the  bankrupt)  *  whose  term  and  estate  therein  tha  defen-  r*495] 
Jants  afterwards  had,  as  by  the  defendants,  at  their  special  in- 
stance and  request,  as  tenants  thereof  respectively ;  and  the 
second  count  was  upon  a  quantum  meruit  for  the  like  occupa. 
tion  I  bat  in  point  of  fact,  it  was  not  at  the  request  of  the  de. 
fendaats  that  the  bankrupt  was  permitted  to  occupy,  they  hsir- 
^H  no  relation  to  him  but  as  his  assignees,  which  relation  did 
i^ot  commence  till  the  close  of  his  occupation :  on  consideration 
of  the  nature  of  the  action,  and  the  purview  of  the  statute,  the 
fourt  were  of  opinion  that  the  above  circumstances  were  not 
sufiicient  to  prove  the  declaration  «.  The  action  for  use  and 
occupation  (they  observed)  is  in  its  nature  collateral  to  an  ac 
tion  for  rent  on  a  demise  ;  under  the  statute,  a  landlord  who 
Hs  rent  owing  to  him  is  allowed  to  recover  not  the  rent,  but  an 
Equivalent  for  it,  a  reasonable  satisfaction  for  the  use  and  occu« 
patlon  of  the  premises  which  have  been  holden  or  enjoyed  un- 
(ierthe  demise  ;  the  form  of  the  action  being  such  as  to  allow 
the  plaintiff  to  recover  without  proof  of  an  express  promise. 

y  King  V,  Fnwr,  6  East  34a  «  Naish  v.  Tatlock,  2  H .  Blac.  319 
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The  statate  meant  to  proyide  an  easy  remedy  in  the  simple  case 
of  actual  occopaflon,  leaTing  other  more  complicated  cases  to 
their  ordinary  remedy  *• 

By  plain-        ^^  ^^  ^^^^  ^^^  ^^'*^9  ^^^^  ^^  support  this  action,  the  plam. 

tiff^'s  per.  tiff  must  shew  that  the  defendant  held  or  occupied  the  premisei 
under  his  permission,  or  that  of  some  person  through  whom  ke 
claims ;  for  a  mere  stranger  cannot  try  his  title  in  the  form  of 
action  K  Nor  can  it  be  maintained  in  respect  of  an  occupation 
[*496]  *after  the  day  on  which  the  demise  is  laid  in  an  ejectmeat 
brought  to  obtain  possession  of  the  premises  ;  though  it  may 
for  a  proportionable  compensation  up  to  'that  time^.  An  ad. 
Terse  holding  on  the  part  of  the  tenant,  or  an  adverse  endetvonr 
to  turn  him  out  of  possession  on  the  part  of  the  landlord,  equal, 
ly  negative  a  holding  or  occupation  at  the  request  of  one,  or  by 
the  permission  of  the  other. 

But  it  is  equally  clear,  that  if  a  third  person  occupied  the 

tion  by      l&nd  under  the  defendant,  and  the  latter  held  it  as  tenant  to  the 

tiiird  per-  plaintiff,  the  defendant  is  answerable  to  the  plaintiff  in  this  fonn 
of  action  ;  for  an  occupation  by  the  sub.tenant  of  the  defeo. 
dant  is,  as  far  as  respects  the  plaintiff,  an  occupation  by  the 

tifendant  himself.  And  it  need  not  be  stated  in  the  declaration 
at  such  third  person  held  or  occupied  at  the  defendant's  re. 
quest,  it  being  sufficient  to  state  the  legal  operation  of  the  agree, 
ment..  Therefore,  where  the  plaintiff  declared  In  the  common 
form  for  use  and  occupation  by  the  defendant  himself,  and  be 
had  not  jn  fact  occupied  the  land,  but  there  was  evidence  to  go 
to  the  jury,  from  which  they  might  infer  that  there  had  been  an 
agreement  between  the  plaintiff  and  defendant, '  by  which  the 
latter  was  to  take  the  land  ;  and  it  also  appeared  that  the  de- 
fendant  wished  to  receive  rent  for  it  of  one  Ditchell,  who  bad 
been  in  the  actual  possession,  though  the  defendant  had  not  id 
fact  received  any  rent  from  him  ;  and  the  jury  were  of  opinion 
that  there  had  been  such  ait  agreement  between  the  plaintiff  and 
defendant,  and  that  Ditchell  had  occupied  as  tenant  to  the  Ut. 
-.  ter,  and  found  a  verdict  for  ♦the  plaintiff  accordingly  ;  the 
court  refused  a  rule  to  set  aside  the  verdict,  considering  that  the 
questions  as  to  the  existence  of  the  agreement  and  sub.tenancy 
were  proper  for  the  consideration  of  the  jury**.     In  such  case 

•  Per  EjTc,  C.  J.  Id,  322,  3.  *»  Morgan  v.  Ambrose,  Pieakc*5 

£v.  242.  c  Birch  v.  Wright,  1  D.  &  £.  386|  &c.  d  Bull «.  BS>hi^ 

81>.  &E.327. 
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r^  ere  fore,  the  plaintiff  may  m  his  declaration  either  state,  ac« 
ording  to  the  fact,  that  the  defendant  was  indebted  for  occupa- 
i  on  by  another,  at  his  (the  defendant's)  request ;  or,  accord- 
ng  to  the  legal  effect  of  the  fact,  that  he  was  indebted  for  occu. 
nation  by  himself,  of  which  the  occupation  by  his  subtenant  or 
»a.iliff  would  be  evidence*.  But  (he  latter  is  the  better  and  sa- 
er  mode  of  declaring,  because  it  pursues  the  statute. 

A  declaration  in  assumpsit  by  husband  and  wife  for  use  and  inaction 
occupation,  stating  a  promise  to  both  of  them  after  the  cover-  by  h^ 
Lure,  cannot  be  sustained,  at  all  events  without  stating  tl'.4»  in.  ,^^ 
terest  of  the  wife  ;  because  in  general,  no  contract, can  be  made 
with  a  married  woman,  no  promise  either  express  or  implied 
gives  any  interest  to  her ;  the  M'hole  results  to  the  husband,  and 
the  action  must  be  brought  in  his  name  only.     The  cases  where 
the  wife  has  been  sometimes  joined  are  exceptions,  which  prove 
this  rule  ;  but  they  only  shew  that  in  those  particular  cases,  the 
husband  may  assent  to  give  the  wife  an  interest  in  the  contract, 
by  joining  her  in  the  action*     It  cannot  be  intended  that  the 
estate  in  question  is  the  wife's ;  nor  can  the  insertion  of  the  wife 
as  a  party  to  the  action  be  rejected  as  surplusage,  it  being  in. 
tended  to  give  an  interest  to  the  wife,  and  entitle  her  to  the 
damages  by  survivorship''. 

*li  is  now  clearly  settled  that  the  plaintiff  may  declare  in    r*4g8l 
indebitatus  assumpsit  for  petit  customs  :  and  where  the  decla.  For  |)etit 
ration  contained  two  counts,  the  first  of  which  set  out  a  pre-  ^"*      *" 
scriptiye  right  in  the  plaintiff  and  a  liability  in  the  defendant  to 
pay  them,  and  the  second  was  a  general  indebitatus  assumpsit 
for  so  much  money  due  to  the  plaintiff  for  petit  customs,  on  a 
general  demurrer,  the  court  unanimously  declared  that  they  had 
no  doubt  but  that  the  first  count  was  good,  and  would  have  been 
so  ev«i  on  a  special  demurrer  ;  although  it  was  objected  that 
petit  customs  could  not  be  grante^or  prescribed  for.  They  gave 
no  positive  opinion  a<s  to  thesecond  count ;  but  inclined  to  think 
that  also  well  enough,  upon  a  general  demurrer,  and  that  if  the 
defendant  had  pleaded  non  assumpsit ^  the  plaintiff  at  the  trial 
would  have  been  obliged  to  prove  his  title,  as,  in  assumpsit  for 
money  had  and  received  to  try  the  right  to  an  office,  in  which 
the  plaintiff  must,  on  non  assumpsit^  prove  his  right  s. 

^  Id.  f  BidgDod  V.  Way,  2  Bbc.  12,36.  ff  Mayor  of  Exeter 

r.  Trimlet,  2  Wils.  95. 
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^  tt  seems  to  have  been  taken  for  gnnted  in  the  case  ta  B«r« 

For  copy-  , 

boldfines.  >'^^9  M^^^  ^^^  plaintrff  might  declare  in  assumpsit  for  a  fise  oee 

on  the  defendant's  admission  to  a  customary  tenement  within  a 
manor ;  for  the  only  question  was,  whether  this  action  would 
lie  against  the  defendant  in  that  case,  he  being  a  minor  at  the 
time  when  the  fine  was  assessed  ^.     In  a  subsequent  case  in 
Douglas,  the  first  count  of  the  declaration  for  fines  was  special^ 
but  the  second  count  stated  generally,  that  the  defendant  was 
indebted  in  ^98«  18^.  4e/.  for  ^  certain  other  fine  payable  from 
V«499]    hii^  to  the  plaintiff,  as  *lord  of  the  manor  of  Great  Tey,  for  fats 
admi&sion  of  the  defendant,  at  his  request,  to  certain  other  cus- 
tomary tenements,  parcel  of  the  manor,  to  be  held  by  him  and 
his  heirs  of  the  lord,  at  the  will  of  the  lord,  according  io  the 
custom  of  the  manor,  by  certain  rents,  services,  and  customs, 
therefore  formerly  due,  &c.      The  defendant  brought  a  writ  of 
error,  and  assigned  the  following  errors,  on  the  second  cosnt ; 
viz.  first,  that  no  title  appeared  in  the  plaintiff  to  the  fine,  and  a 
title  ought  to  have  been  stated,  and  that  np  custom  or  prescrip- 
tion was  alleged   for^  the  fine  ;  and  secondly,  that  it  was  not 
alleged  that  the  fine  was  reasonable,  and  one  gross  sum  appear, 
ed  to  have  been  assessed  for  divers  separate  tenements,  whereas 
distinct  fines  ought  to  have  been  asslBSsed  for  each  tenement. 
Lord  Mansfield  desired  the  counsel  to  confine  himself  to  the 
second  objection,  considering  the  two  others  as  of  no  weight ; 
and  it  was  only  upon  that  objection  that  a  venire  de  novo  was 
awarded*.      Other  objections  were  taken  to  the  declaration  la 
this  case,  viz.  that  it  was  not  stated  how  the  fine  was  assessed, 
or  appointed  to  be  paid,  nor  that  the  defendant  had  notice  of  it ; 
and  that  it  was  not  sulfideutly  shewn  that  the  tenements  were 
copyhold,  as  they  were  not  alleged  to  be  demised  and  demisea- 
ble  from  time  immemorial,  &c.     They  were  indeed  called  cu^ 
tomary  ;  but  it  was  contended  that  they  might  be  customary) 
and  yet  not  copyhold,  or  subject  to  the  payment  of  fines  upoa 
admissions.  It  was  not  denied  that  indebitatus  assump$U  vovid 
lie  for  a  copyhold  fine  ;  but  it  was  argued  that  all  the  circuiD. 
stances  above  mentioned  were  necessary  to  raise  the  assumpni' 
However  none  of  these  objections  appear  to  have  been  ^regard- 
ed, except  the  second.      Indeed  the  rest  appear  to  have  been 
over-ruled  in  previous  cases  J. 

h  EveljTi  V.  Chichester,  3  Bur.  1717.  •  Astlc  «.  Griuit,  Uoiig.  722. 

i  "Whitfield  V,  Hunt,  Doug.  727.  n.  155.  and  Duke  of  Usvonshire  «.  Cm- 
dock,  H.  27  G.  2.  C.  B.  there  cited.    And  see  3  Bur.  1717. 
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[t  has  slso  been  determined  that  a  general  indebiMus  aim  j^^  ^m, 
npsii  will  lie  for  tolls  K    It  ha»  long  bec^n  the  practice  to 
c:1are  for  tolls  in  this  general  way ;  and  it  certainly  is-  the 
>st  beneficial  for  the  plaintiff,  as  it  does  not  saffer  him  to  be 
med  ronnd  on  every  captions  objection  to  the  statement  of 
<>  title.     In  the  case  cited  from  Wilson,  there  was  no  occa. 
on  for  the  court  to  give  any  opinion  whether  the  declaration 
ould  have  been  good  on  a  special  deronrrer,  because  the  demur. 
^r  in  that  case  was  general  ^ ;  and  it  seems  that  even  on  a  spe. 
a\  demnrrer  the  indebitaiut  count  in  that  case  must  have  been 
olden  good.  In  the  case  of  Seward  and  Baker,  it  was  assigned 
>r  cause  of  demnrrer,  that  it  did  not  appear  what  tolls  or  duties 
rore  payable,  or  how  such  tolls  became  payable,  or  that  they 
rere  reasonable,  or  that  any  goods  liable  to  the  payment  of 
heRi  had  been  imported  by  the  defendant,  and  that  the  nature 
»f  the  debt  was  not  stated  with  suificient  certainty  to  enable 
he  defendant  to  answer ;  but  these  causes  of  demurrer  Were 
>yer-mled.     In  the  above  case  BuHer,  J.  observed,  that  the 
;>ractice  had  been  universal  in  his  time,  to'declare  first  by  a  spe- 
cial, and  then  by  a  general  count.     But  this  practice  seems  to 
have  prevailed  on  account  of  the  doubt  which  formerly  existed 
as  to  the  sufficiency  of  such  general  counts,  and  now  that  is 
clearly  established,  there  does  not  appear  to  be  any  necessity, 
or  reason,  for  inserting  *any  special  oonnt  in  cases  of  this  na.    [*501] 
ture.  Supposing  an  actual  promise  had  been  made,  there  could 
be  no  doubt  but  that  the  general  form  of  declaring  would  have 
been  proper ;  and  the  court  cannot  judge  from  the  record  but 
that  there  has  been  an  express  promise.     The  great  objection 
raised  however  was,  that  the  claim  was  against  common  right ; 
and  therefore  that  the  plaintilT  must  shew  his  title.    But  where 
indebiialut  assumpsit  is  brought  for  a  fine  on  admission  to  co. 
pyhold  lands,  or  for  the  profits  of  an  ofiice,  the  court  are  not     ^ 
informed  by  the  record  what  the  plaintifi^s  title  is,  nor  can  the 
defendant  know  on  what  title  the  plaintiff  means  to  rely  "".    In 
QssumpsU  greater  latitude  is  allowed  than  in  debt ;  in  the  for. 
mer  of  which  actions,  the  only  question  is  whether  there  is  suf. 
iicient  evidence  of  a  legal  consideration  to  support  or  raise  the 
promise  stated.     It  is  true  that  Eyre,  C.  J.  thought  that  it  was 
extraordinary  to  admit  these  general  counts  in  the  cases  of  tolls 

^  Seward  «.  Baker,  1  T>.  8c  E.  616.         » Ptr  Ashhurst,  J.  /«/.  m  Jd. 
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and  copyhold  fines,  an4  wondered  tbat  the  conits  ever  wmr 
that  length  ".  But  he  did  not,  nor  was  he  called  npon  to  girt 
any  judicial  opinion  on  the  subject. 

For  ajrist.      Although  it  is  not  sufficient  to  declare  in  indebitatus  agsvmf. 

mem  of  sit  generally,  that  the  defendant  was  indebted,  and  at  coipcur 
law  an  action  of  this  nature  could  not  be  maintained  for  arj 
debt  concerning  the  realty  ;  yet  the  plaintiff  might  declare,  ia 
this  form  of  action,  for  any  debt  of  a  personal  nature,  and  ii 
respect  of  a  personal  thing,  when  severed  from,  or  which  mei^lj 
took  place  upon  the  realty  :  therefore,  where  the  plaintiff  dr. 

L  3\nj  dared  that  the  defendant  was  indebted  for  agistment  *and  feed- 
ing of  his  beasts  on  the  plaintifPs  ground,  and  for  wheat  and 
other  merchandizes  by  him  had  and  received,  it  was  held,  on  a 
w  rit  of  error,  that  the  pasturing,  as  well  as  the  wheat,  &c.  be. 
ing  personal  things  for  which  assumpsit  would  lie,  the  decUn. 
tion  was  good  ;  and  the  judgment  was  affirmed  ^. 

For  grow-      So,  the  plaintiff  may  declare  in  indebitatus  assumpsit  for  ^a- 

ingcn>p8.  ^gpg  crops  of  wheat,  or  the  like,  sold  by  him  to  the  defendant, 
and  by  him,  in  consequence  of  such  sale,  reaped  and  taken  to 
his  own  use;  and  on  a  quantum  meruit^  in  consideration  offaif 
having  permitted  the  defendant  to  depasture  with  cattle  other 
crops,  or  the  moiety  of  other  crops  p.     But  the  plaintiff  cannot 
declare  generally  for  crops  bargained  and  sold,  or  for  fixtures 
or  goods  sold  and  delivered,  or  the  like,  where  his  claim  arisen 
out  of  an  entire  agreement  for  a  lease  with  the  crops  and  fii- 
tures  on  the  premises ;  for  by  so  doing,  th0*defendant  would  b< 
prevented  from  shewing  a  defect  of  title  to  grant  the  lease,  with. 
out  which  the  crops  and  fixtures  might  be  of  little  or  no  use  to 
him.     In  such  case  therefore,  the  plaintiff  must  declare  spe. 
cially  npon  the  agreement^. 

The  plaintiff  may  declare  in  indebitatus  assumpsit  for  tithes 

tithes.  arising  from  such  a  vicarage,  witfiout  saying  that  they  v^** 
sold  or  delivered.  At  all  events  after  verdict  such  a  declara- 
tion will  be  good ;  for  it  may  be  intended  that  the  tithes  weJ* 
severed,  and  saying  that  the  defendant  was  indebted  far  tk«n 
implies  that  they  were  sold :  and  although  it  should  be  objeiL 

ed  that  the  *vicar  is  to  have,  and  not  to  pay  tithes,  it  may  be 
.*50Sj 

n  1  B.  &  P.  102,  3.  Ante  419-  *>  Gardiner  «.  BeUingfaam,  Hob  5 

P  Poulter  t».  KiUingbeck,  1  B.  &  P.  397.  n  Neal  ».  Vroev,  1  Camp 

471.  Jnte  12. 463. 
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answered  that  an  abbot,  or  other  person,  might  have  had  a  por- 
tion of  them  out  of  the  vicarage,  Mhich  is  now  come  to  the 
plaintiffs 

As   soon  as  a  negro  arrires  in  England  he  becomes  free^  for  ^^^ 
one  may  be  a  villain  in  England,  but  not  a  slave.     In  a  villain  g^o. 
the  ovrner  has  a  property,  but  it  is  an  inheritance ;  in  a  ward 
he  has  a  property,  but  it  is  a  chattel  real.   The  law  takes  no  no- 
tice of  a  negro;  and  therefore  the  plaintiff  cannot  declare  in 
indebitatus  assumpsit  for  a  negro  brought  into  England,  and 
sold  in  this  country*.  Where  the  plaintiff  declared  in  that  form 
of  action,  for  a  negro  sold  by  the  plaintiff  to  the  defendant,  to 
wit,  at  London,  &c.  Holt,  C.  J.  at  first  thought,  that  it  should 
be  averred  in  the  declaration  that  the  sale  was  in  Virginia,  or 
some  other  country  by  the  laws  of  which  negroes  are  saleaj}le  ; 
for  the  laws  of  England  do  not  extend  to  Virginia,  which  being 
a  conquered  country  their  law  is  what  the  king  pleases,  and  our 
judges  cannot  take  notice  of  it  but  as  set  forth.     Afterwards 
Holt,  C.  J.  directed  that  the  declaration  should  be  amended, 
by  saying  that  the  defendant  was  indebted  to  the  plaintiff  for  a 
negro  sold  here  at  London,  but  that  the  said  n^ro  at  the  time 
of  the  sale  was  in  Virginia,  and  that  negroes  by  the  laws  and 
statutes  of  Virginia  are  saleable  as  chattels*.    However,  the  re- 
porter adds,  that  the  Attorney  General  coming  in  said,  they 
were  inheritances  and  transferrable  by  deed  though  not  with- 
out ;  and  nothing  was  done*^. 

r  Wright ».  Beal,  1  Lev.  Ul.  2  Sid  223  6.  C.  •  gmith  v.  Brown, 

Salk.  666.  <  Id.  "  U 
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CUAPTER  XV. 

OF  THE  COUNTS  ON  A  QUANTUM  MERUIT,  OR  QUANTUM 

VALEBANT. 

r*504]    A.  pouNT  on  a  quanium  meruii  is,  where  the  plaintiff  decltm 
^antum  ^j^^  |g  consideration  of  his  having  performed  some  persmtd 
and  vale'  service  (or  the  defendant,  he  promised  to  pay  him  #a  much  u 
^^*        he  therefor  deserved^  and  then  states  how  much  he  deaerred  for 
soch  serrice.     A  count  on  a  quantum  valebant  is,  where  the 
plaintiff  declares  that  in  consideration  of  his  haTUDg  parted  with 
his  real  or  personal  property  to  the  defendaut,  he  promised  to 
pay  him  to  much  as  the  goods  or  lands,  &c  were  worihj  ond 
then  states  how  much  the  worth  of  them  was*     At  thii  dsj, 
^  there  qan  be  no  doubt  whatever  but  that  a  count  on  a  quemtam 
meruU^y  or  quantum  valebant^  is  good,  althoi^h  it  was  once 
doubted ;  for,  id  certum  est^  quod  certum  reddi  potest*. 
Now  Formerly,  the  plaintiff  in  declaring  for  a  simple  contract  debt 

seem  un-'  in  assumpsit,  instead  of  adopting  the  present  short  form  of  « 
,.y  count  in  indebitatus,  assumpsit^  in  his  first  count  set  forth  all 

[*506]    the  particulars  of  the  ^contract,  so  that,  lest  he  should  fail  io 
proving  the  particulars  of  the  special  contract  as  laid,  it  hecame 
necessary  for  him  to  declare  in  another  count,  upon  a  ^en^ 
turn  meruit  or  valebant,  in  order  to  recover  as  much  as  the  Isw 
would  allow  him   where  no  special  contract  is  niade«.    Bat 
since  the  present  general  form  of  declaring  in  indebitatus  as^ 
sumpsit  has  been  introduced,  which  does  not  confine  the  plsio* 
tiff  to  recover  any  certain  sum,  these  quantum  counts  {as  tbey 
may  be  called,  with  as  much  propriety  as  the  others,  indebii^ 
tus  counts)  appear  to  be  in  general,  if  not  always  unnecessary*^- 

•  Cro.  J«c  37U  618.  ^  Cro.  Eliz.  149.  «  3  Blac.  Com.  294 
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^Qt  M  thft  practice  of  adding  them  is  still  uaiversally  coatlna. 
<lj  the  following  abs^rvations  may  be  found  useful. 

Although  there  is  a  distinction  between  a  quantum  meruit  i^^^^, 
ind  a  quunlum  valeb0nty  the  former  being  more  properly  ap.  tion  be- 
>licable  to  a  promise  to  satisfy  plaintiff  for  his  personal  service,  ^^^^ 
Lud  the  latter  for  his  property  <»,  yet  many  pleaders  apply  the  mer.  and 
former  to  both  cases,  and  there  seems  to  be  no  reason  why  they  ^^' 
nay  not  be  used  indiscriminately  f;  for  it  may  with  propriety 
}e  said,  thait  a  man  deserves  a  certain  sum  for  his  property,  or 
^hat  his  service  or  labour  is  worth  so  much.  Of  the  two  indeed, 
t  he  count  on  a  quantum  meruit  is  most  spoken  of  in  our  law 
books,  uiid  most  frequently  used ;  thus,  it  is  very  common  to  de. 
rlare  that  in  consideration  of  the  plaintiff^s  providing  meat  and 
drink,  &c.  for  the  defendant,  or  of  his  suffering  the  defendant 
fo  use  and  occupy  his  land,  &c«  the  defendant  promised  to  pay 
him  as  much  as  he  deserved.    The  case  next  cited  *Airnishes  an   r*506l 
instaiiee  where  the  pluntiff  declared  on  a  quantum  meruit  for 
goods,  and  no  objection  was  made  on  that  account. 

In  a  eonnt  on  a  quantum  meruit  or  quantum  valebant^  after  ^^^jin^^^ 
a/;oant  on  an  indebaatus , assumpsit  for  the  same  cousideratioo,  of  diver- 
it  is  usual  and  proper  to  state  it  to  be  another  or  digperent  con-.  ^^^' 
sideration  from  that  mentioned  in  the  previous  count,  to  aroid 
the  appearance  of  duplicity ;  and  if  the  c^^nsiderations  should 
appear  to  be  the  same  in  both  counts,  though  the  promises  are 
staled  to  be  different,  it  seems  that  the  declaration,  or  at  all 
events  one  of  ^he  counts  would  be  bad  upon  special  demurrer 
for  duf^lcity.  Where  one  of  the  counts  in  the  declaration  was 
an  indebitatus  aitumpHt  for  dieting  J.  S.  at  the  defendant's  re. 
quest,  to  which  there  was  a  demurrer ;  and  there  was  another 
count  on  a  ^antum  meruit  for  dieting  the  said  J.  S.  for  the 
same  time  us  mentioned  in  the  first  count :  Holt,  C.  J.  said, 
that  the  plaintiff  could  not  declare  on  two  agreements,  both  for 
the  same  thing  art  the  same  time;  for  in  such  case,  the  last  will 
destroy  the  first,  and  the  last  only  stand;  the  way  had  been  to 
aver  the  person  to  be  different,  and  that  is  the  right  way  where 
an  indebitatus  assumpsit  and  quantum  meruit  are  brought  for 
the  same  thing.  The  plaintiff,  he  said,  ought  to  have  multiplied 
J.  S.  as  often  as  he  mnltiplied  his  counts.  The  court  therefore 
directed  the  plaintiff  to  enter  a  non  prosequitur  upon  all  the 

«  3  Mod.  190.  'SsOk.  ^5*  83  K^.  610. 
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counts  but  the  first,  and  to  tato  jodgment'  upon  tikct;  »i<lw 
ft  was  doneff.     However,  the  most  nsual  iuid  proper  way.s 

[♦507]  It  seems,  in  such  case  is,  to  aver  the  things  provldeA  *to  ^ 
different,  instead  of  the  persons  ;  and  the  objection  stfimi^  to  '* 
more  to  the  last  than  the  first  connt,  where  tliere is  tio  a^r 
tnentof  direrstty  in  the  last.  No  advantage  cati  be  tskfai^' 
such  an  objection  after  verdict,  at  all  events  where  Uie  cansid;*. 
rations  do  not  necessarily  appear  to  be  the  same  %  for  wbere  t^ 
plaintifT  declare  in  one  count,  that  the  defendant  oo  tlie  (*i 
May  promised  to  pay  him  so  much  per  week,  for  I'M  wwi* 
dicit  then  past,  and  in  another  count,  that  having  found  lum  di^ 
for  the  same  number  ^f  weeks  then  past,  the  defendant  promb. 
ed  to  pay  the  worth  of  it,  and  that  it  was  worth  s6  mudi  per 
week  (being  a  sum  of  the  same  amount  as  mentioned  in  the  pff- 
vious  count)  after  verdict,  it  was  moved  io  arrest  of  jodgmest. 
that'the  weeks  in  the  quantum  meruU  were  not  said  to  be  oiktr 
thkn  those  in  the  count  on  the  special  promise,  so  thaMhcde. 
fendant  appeared  to  be  twice  charged  for  the  same  thing.  Btt 
the  objection  was  not  allowed,  because  th^did  not  neeessanli 
appear  to  be  th6  same,  and  without  pedsssity  die  court  wonkl 
not  intend  them  to  be  so  ^. 

It  may  be  observed,  -  that  what  is  a  sufficient  description  oi 
the  consideration,  or  cause  of  the  d^>t,  bxindetdtatut^uma^'-t 
will,  in  general,  also  be  sufficient  in  dedaring  on  a  ^iuiii^if>'^ 

&c.  inge-  meruit,,  or  quantum  valebant:  for  the  consideratioa  nsualW 
appears  to  be  executed  in  the  one  as  well  as  the  other,  and  so 
cannot  be  traversed  or  put  in  issue  by  itself.  Besides;  (he 
plaintiff  may  take  notice  of  the  particulars,  or  inlorm  Jiimseii 
by  taking  out  a  judge*s  summons  for  them  in  the  oneca^ai 

f  *508]  well  as  the  other*.  But  it  is  otherwise  where  the  ^coastdera- 
tion  is  executory,  as  it  is  sometimes  in  declaring  on  .a  qiuuUsm 
meruit^  or  valebant^  as  will  appear  from  the  cases  whkh  will 
be  presently  cited.  The  following  is  an  instance  in  support  of 
the  first  part  of  the  above  observation.  The  piauitiff  dedaitd 
that  in  consideration  he  had  fbund  the  defendmi  sufficicDt 

■ 

meat,  drink,  washing,  and  lodging,  for  divers  months  last  past, 
he  promised  to  pay  htm  so  much  as  he  deserved,  and  averrei! 
that  he  deserved  so  much.  Upon  fton  assumpsU  pleaded,  awl 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that 
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le  declanUioii  wa§  unceriluii,  as  to  the  time,  and  number  of 
oaths.  Bat  Holt,  C.  J.  held,  that  a  ceriaiaty  as  to  time,  was 
r>  more  material  thaa  as  to  things,  which  had  been  often  ad- 
idlged  to  be  unnecessary  i.  It  is  enough  to  shew  how  much 
le  plaintiflr  deserved  1^.  There  is  also  a  cose  in  Lutwyche,  where 
\e  second  count  of  the  declaration  stated  that  the  plaintiff,  on 
Lich  a  daf  ,  at  the  request  of  the  defendant^  had  bargained  and 
old  to  him  certain  goods  for  ^63*  12^.  .6(L  whereof  the  de-  ' 
i?ndaiit,  at  the  time  of  the  bargain  and  sale,  had  paid  the  plain. 
tif  ^.  Sd*  in  part,  and  the  defendant  promised  to  pay  him  j£63. 
Os.  residue  of  j663.  1^.  6d.  on  request.  After  judgment  by 
^fault,  anda  writ  of  inquiry  returned,  it  was  objected  in  ar- 
•est  of  judgment,  that  no  consideration  was  alleged  for  the  se. 
:ofui  promise.  But  it  was  answered  that  the  consideration  was 
ipparoQt  in  itself,  the  contract  being  for  goods  sold;  and  there- 
fore this  exception  was  OTer.ruledL  So,  where  the  plaintiff 
declared,  that  the  defendant,  being  indebted  to  him  in  j£10. 
for  horte  meat,  in  consideration  thereof,  promised  to  pay  hira 
so  much  as  he  should  therefore  deserve;  *after.  verdict,  it  was  [*509] 
moved  in  arrest  of  judgment,  that  a  sum  certain  could  ^lot  be  a 
consideration  for  an  uncertainty,  and  if  the  jury  had  given 
j£ll.  thedelit  of  j^lO.  could  never  be  a  good  consideration 
for  more".  But  the  court  held  the  declaration  to  be  well 
enough,  and  that  the  plaintiff  had  his  election  to  bring  his  action 
upon  either  the  certain,  or  uncertain  demand'^. 

The  same  certainty  of 'persons  is  necessary  in  a  count  upon  a  Certainty 
quantum  meruiiy  or  valebani^  as  an  indebitaius  auunpsit.    On  ^^  ^^' 
the  other  hand,  the  same  certainty  as  is  sufficient  in  the  one,  is 
safllicient  in  the  other.     In  a  qumUi^  meruit  for  horses  hired 
by  the  plaintiff  to  the  defendant,  the  count  was  atqfer  se  eusumpm   ' 
«;Y,  and  exception  Was -.taken,  for  not  saying  who  promised. 
Bat  it  was  disallowed,  because  it  could  not  be  intended  but 
that  the  defendant  promised:  and,  the  promise  bang  created 
by  law,  ihe  pUuntiff  had  judgment.     But  it  was  said,  if  the 
promise  be  collateral,  k  must  be  positively  expressed  by,  and 
to  whom  it  was  madeo* 

J  Cro,  Car.  573.  ^  Snow  v,  Firebrass,  2  Salt  5S!^.  i  Reming. 

ton  V,  Taybr,  1  Lutw.  236,  7.  "»  2  D.  &  E.  27.  5  East  230.  «  Squire 
«.  Tendon,  11  Mod.  134.  <>  Symball  v.  Cook,  2  Kcb.  715.  pL  97.  I^tw. 
VA  a.  C.  cited  by  PoweB,  J.  £t  vide  ante  92,  &c. 
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lime  and      AnotltiBr  oll|ecti<Hi  taken  in  the  ttae  oiM  wft%  tet  lao  ptev 
^<^       wmir  alleg^  where  the  Mcosd  prmnse  was  madb^  batte  thiM 
was  answered,  that  as  nothing  bnt  the  anunint  ef  ^  dem«^ 
Iras  to  be  ascertained,  and  that  night  be  done  by  any  jnran  ^ 
the  county,  the  want  of  a  renve  was  not  nmterial ;  and  tins  a- 
eeption  was  also  accordingly  disallowed  r.     The  obaerrali© 
as  to  the  laying  the  time  and  place  in  tndebUattu  a$tmmpfU' 
fully  apply  to  counts  on  a  quantum  meruit  or  ^9kbani^» 
*5lOl       *^^  ^>  enough  to  say.  that  the  defendant  premised  te  plaiouf 
btsai^  to  pay  him  so  much  he  deserved,  leaving  ont  the  word  ''as.' 
plaintiff    And  where  there  are  but  two  persons  mentioned  in  the  recoid. 
desenr.     though  it  is  not  said  who  deserved,  it  m«st  be  hsteoded  ^ 
g(^,   ^  plaintiff.  So,  though  it  be  not  expressly  stated,  it  mnst  be  tskn 
that  the  promise  and  averment  applied  to  the  consideration  me:. 
tinned  in  the  count;  at  all  events,  after  verdict.     Forwkfr? 
the  plaintiff  declared  that  in  consideration  that  such  and  sod 
merchandize  had  been  transported  to  him,  the  defendant  pro* 
mised  in  pay  tarUits  denariorum  summas  pro  tramporiaiw^ 
mercha$uii»»  pnedict.  ratianabUiier  habere  meruisie^-  and  it 
was  averred  that  he  deserved.  Bo  much;  after  v«diet  for  the 
plaintiff  on  non  oisumpsU^  a  writ  of  error  was  broagM)  l^^ 
because  the  word  quantum  was  wanting ;  Sdly,  because  it  vu 
not  said  who  deserved ;  and  Sdly,  because  it  did  not  appesr  for 
what  goods  the  money  was  deserved.     Bnt  the  jadgneat  vas 
affirmed :  and  the  court  held  that  tantum  was  enough,  and  me- 
ruUset  signified  as  much  as  ipse  meruisset ;  and  it  must  be  in- 
tended after  a  verdiet,  that  the  transporter  deserved  the  nooej 
for  transporting  the  goods  prevlonriy  mttitioned,  as  otherwise 
the  verdict  could  not  have  pwa.  given  i% 
<*  Should       Nor  is  it  any  ground  for  reversing  a  judgment  by  defaoit) 
deserve^'*  that  in  the  count  on  the  quantum  vuiebiM^  the  promiis  is  stated 
d^servt.**  ^  ^^  ^^  V^J  ^^^  plaintiff  so  much  as  he  shouid  reasonably  df- 
aerve,  instead  of  so  much  aa  he  did  deserve^  as  it  should  b&^ 
r*5iil   been,  with  reference  *to  the  time  of  the  promise.    Noiwit^- 
ttanding  such  an  objection,  in  a  case  in  the  time  of  Jac.  ^  ^^ 
judgment  was  affirmed,  on  a  writ  of  errcHT,  though  the  jfi4^^ 
was  by  default,  and.  entire  damages  were  given  on  the  in^aifj'- 

P  Id.  q  Ante  443,  &c.  »  Glover  «.  Rogers,  Salt  557. 2 1^^ 

Raym.  1155.  8.  C.  And  see  1  Lutw.  336,  7.  •  Botv>w^  Lenttn^' " 

Mod.  190.  Gkrk  V.  Udall,  2  Ld.  Raym.  a35.  S.  P. 
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Hotrar^r  where  tlM  considemtioD  is  exectttory,  u,  in  cMtti*  <•  SietKV. 

lemtiott  tliat  tke  plawtiff  would  praride  meet  »nd  driok,  it  it  f,"^^!^^^^ 

tibviofuily  improper  to  say  that  tiie  defeodast  promised  to>  fmy  deserve/* 

[»im  ae  lanGh  as  he  deservedj  though  if  the  plaiDtiff  to  declate, 

in  one  of  the  counts  of  hiB  declaration,  it  will  be  no  gcoand  for 

A  rrestiiig  the  judgment  after  yerdict  with  entire  damages,  on 

Hon  assumpnt  ;  ii^t  the  court  must  take  the  words  naed  in  the 

declaration  to  have  been  the  Tery  words  of  the  pr<Mnise,  as  if 

thpy  had  been  put  into  writing  by  the  party,  in  which  case  Ihe 

court  ought  not  to  construe  them  in  their  strict  grammatical 

^ense^  so  as  to  make  the  promise  Toid,  but  in  such  a  way  as  to 

answer  the  intent  of  the  parties,  wlricb  plainly  was  that  the  de; 

fendant  shoaki  pay  as  much  as  the-  plaintiff  should  deserve  ta 

have '. 

The  above  are  instances  to  shew  that  the  plaintiff  may  in  eases  ^ver. 

of  this  nature,  declare  upon  the  consideration  or  cause  of  the  "^^"t  of 

execution 
debt  either  as  executed  and  past,  or  as  executory  merely,  of  consi- 

Where  tiie  plaintiff  declares  by  way  of  muHUum  meruU  or  uu  .d^ntioii, 
'^  •'       •'       '  m  gene- 

iedant  on  an  executed  consideration,  there  Is'uo  occasion  for  nd. 

any  further  averment  except  -  the  amount  of  the  sum  due.     But 

where  be  states  the  consideration  to  be  executory  he  must  aver 

the  execution  of  it.    The  two  next  cases,  ^together  with  the   rofd^l 

observations  made  in  a  previous  page%  will  be  enough  to  give 

a  i^eneral  idea  of  what  averments  are  sufficient  in  t:ases  of  this 

nature.     It  should  be  observed-  however  that  in  common  cases, 

it  is  always  usual  and  proper  to  state  the  consideration  of  a 

qutmium  meruit  or  valebani  to  be  executed  in  one  of  the  counts 

at  least ;  nor  is  it  in  general  necessary  to  declare  otherwise. 

Where  the  plaintiff  declared  that  on  the  8th  June,  in  consi-  . 

deration  that  he  would,  at  the  defendant's  request,  entertain  mentof 

and  board  htm  and  his  retinue,  and  find  and  provide  victuals  ent^rt*"™- 

'  '^  mcnt  far* 

and  lodging  for  them,  and  meat  for  their  horses,  when  they  nished. 
should  please  to  come  to  his  (the  plaintiffs)  house,  the  defen. 
dant  promised  to  pay  him  so  much  money  for  the  same  as  he 
should  reasonably  deserve;  and  the  plaintiff  averred  that  on  this 
8th  June,  and  divers  other  days  afterwards,  he  did  fumtsh  such  ) 

entertainment,  &c.  as  of^en  as  the  defendant  pleased  after  that 
day  to  come  to  the  house,  and  that  he  deserved  so  much  :  die 

t  Moverley  ^  Ley,  Salk.  SST^  3  Ld.  Rayni.  1333.  B.  C.  r  Salk.  5i7. 
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no  ]>iCLAKATioii  nr  «BiiE&A£  AMssmmx 

dtfendftnt  demurred,  first,  because  Hie  deckratioii  M«at  «i» 
ike  pftrticolar  times  when  the  defeodaBt^wnetolbe  fc«a»' 
secondly,  because  it  did  not  siieir  tbat  be  came  Aenat  all  afi^ 
the  8th  Jane ;  and  thirdly,  that  the  cotmt  was  feaemlly  defa- 
tive  and  uncertain.     But  vpmi  debate,  jadgment  was  givea  i 
the  plaintiffs  •  because,  as  it  seems,  the  action  was  founded  «' 
"         the  promise,  and  not  the  dnty  ;  and  the  partieuiars  wovld  hs** 
produced  prolixity,  and  were  in  the  knowle^ie  ci  the  diE<Er. 
dant. 
[*513]       *So,  where  an  attorney  declared  on  a  provuse^that  if  b 
^^''<>^^-    would  prosecute  a  suit  at  law  for  the  defendant,  he  weoid  i;iv 
suitsy  &c  ^™  three  shillings  and  four-pence  every  term ;  and  if  ^ 
would  solicit  another  suit  in  chancery  for  him,  and  diibur*- 
flMmey  to  counsel,  &e.  he  would  repay  him,  and  give  hua  ^"^ 
•BKich  for  his  salary;  and  it  was  averred  that  he  did  prosemi? 
and  solicit  the  suits,  and  pay  divers  sums  of  money  to  eomtfc-- 
&o.  amounting  to  so  much ;  on  a  writ  of  «rror,  it  vras  resi^^^ 
not  necessary  to  allege  the  particulars,  because  the  action  iri< 
not  grounded  on  the  ivityy  as  the  action  of  debt  v. 

Whether  the  count  be  up(m  a  quantum  meruit^  or  volebsiL 

of^roon^*  ^  "^  either  case  the  sum  to  be  paid  is  not  as<^rtained  by  t^? 
^ivm.  promise  stated,  the  plaintiff  must,  as  in  all  other  cases  of  ^^ 
nature,  aver  the  facts  necessary  to  ascertain  it,  viz.  if  the  comf 
be  upon  a  quanium  meruiiy  that  the  plaintiff  deserved  to  baft 
flo  much  for  his  service,  or  if  the  count  be  upon  a  qumUum  tc- 
iebant  that  the  property  in  question  was  worth  so  much.  1  ■ 
either  of  these  cases,  the  sum  alleged  is  not  material  to  be  prov- 
ed as  laid.  It  is  sufficieat  if  so  much  be  laid  as^wiU  cover  ^ 
{daintiff^s  demand.  It  is  therefore  usuid  and  proper  to  lay  ra. 
ther  more  than  less  than  the  fact.  If  the  plaintiff  declare  for 
several  things,  it  is  not  necessary  to  shew  how  much  he  df' 
served  or  was  entided  to  have  for  each  of  them.  One  general 
allegation  of  a  certain  sum  is  sufhcient ;  becausa  damage  s^^ 
r*5l41  <^ly  *^  ^  recovered  in  *this  action  K  At  all  evet^s,  if  dieva- 
iue  of  one  of  the  things  be  shewn,  and  they  are  all  df  tiie  sasM* 
sort,  it  must  be  intended,  after  verdict,  that  the  plainHff  ^as  ^^ 
have  been  paid  for  them  all  at  the  same  rate.  Therefofe  wh^rf 
the  plaintiff  declared,  that  in  consideration  he  would  deliver  ^' 

. «  Jermy «.  Jenny,  T.  Raym.  8.  w  Pratt «.  Banks,  T.  IUym.^.8.  ^'^^ 
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lanjr  quarters  of  ttmlt'to  J.  S.  as  lie  would  Teceive  before  vaek 
.  d»Yy  ihi  defendant  promised  to  paj  such  sums  of  itnoney-  as 
he  malt  sboald  be  worth  before  that  day ;  and  averred  that  he 
Letirered  so  many  quarters  of  malt,  shewing  the  yalue  of  each, 
»ii  non  a«s««ffipn^ipleaded  a&  to  part,  and  payment  as  to  the  re. 
idoe,  and  verdict  for  the  plaintiff,  he  had  judgment ;  for  Wray 
aid,  tbst  as  the  value  of  every  quarter  was  shewn,  it  should  be  • 
u tended  that  the  defeadlant  was  to  pay  according  to  that  rater. 
VMiere  the  declaration  stated  that  the  defendant  by  careless  driv. 
ng  hia  coach  broke  a  pipe  of  wine  of  the  platntitPs,  so  that  part 
of  the  wine  run  4»nt  and  was  lost,  and  the  defendant  being  ar- 
rpsted,  promised  the  plaintiff  that  if  he  would  forbear  to  sue 
liim  ha  Would  pay  the  amount  of  his  loss,  it  was  moved  in  ar» 
rest  of  judgment,  that  the  declaration  did  not  state  how  much 
the  wine  spilt  was  w^orth;  but  Glyn,  C.  J.  said,  that  the  defeoi. 
(iant  was  bouibd  to  take  notice  of  the.  fact,  and  the  jury  had 
made  it  certain  by  their  verdict.  Accordingly,  the  plaintiff  had 
iudgmeat^.  • 

It  is  said  to  have  been  adjudged,  that  if  a  man  declare  on  a  Notice. 
promise  to  pay  so  much  for  hia  boar^  as  should  be  reasonable, 
and  the  plaintiff  allege  a  ^demand  of  payment,  although  he  do  [[*515j 
not  state  any  certain  sum  to  have  been  demanded,  or  that  any 
notice  -was  given,  yet  the  declaration  is  well  enough  ;  the  reai. 
son  of  vrhich  seems  to  be  that  he  was  privy  to  it,  and  therefore 
ought  hims^f  to  take  notice  of  the  fact.  But  if  the  plaintiff  de- 
clare for  work  and  labour,  he  shall  not  demand  any  certain 
sum,  but  declare  for  as  much  as  he  deserved,  and  the  quantum 
to  which  he  is  entitled  is  issuable*.  And  where  the  demand  ap* 
pears  to  be  for  manufikcturing  goods  of  the  other  party,  he  who 
has  manufactured  thO' goods  should  shew  how  much  he-deserved 
for  so  doing,  and  notice  of  it  to  the  other  party,  inasmuch  as  it 
does  not  lie  in  his  knowledge^.     In  such  case  therefore,  notice 
should  be  specially  allied,  with  a  time  and  place.     But  this  in 
not  in  general  necessary,  in  declaring  on  a  quantum  meruit  or 
valebant ;  for  where  the  plaintiff  declare^  on  a  qumUum  meruU 
for  goods  sold,  alleging  notice  of  the  value,  but  not  stating 
where  the  notice  was  given,  on  demurrer,  the  court  held  that  tiie 

7  Boyle  V.  Bagshaw,  Cxo.  £112. 149.  ^  Fowke  v.  Prescot,  Sty.  458. 

» 1  BoL  Bep.  386.  1»  Bracklc^by  v.  Bnicklssby.  1  Rol.  Abr.  466^ 

J^'.  36. 


aotiefttPM  not  tntwraftUe ;  f«r  the  kmyer  mmi  Iwow  te  vi. 
l«e,  and  nmy  tender  wiuut  iiecoacewes  to  Jbe  the  emoniit  ef  it, 
aad  ptad  the  ipeneml  iMoe  to^aay  fnrtfaer  dfouMl^'  If  bobo. 
tioe  need  be  aliened,  oC  ooimeflt  is  But  neceaaarf  ti^ebew  tke 
taae  er  plaee  ef  notice. 

Request  ^^  ^^^  ^'^^^  riiewn  in  a  fonner  part  of  tiua  nmrk,  dnt  if  tk 
pronise  declared  en  i»e  to  pay  a  coliatefal  avm  on  veqaest,  t 

[^516]  request  must  be  speeiaUf  aUeged,  *«9tii  time  and  plaoe^  becaase 
U  is  part  of  the  eaectttion  •€€  ibe  contract,  and  tmTersable^ ;  >et 
BO  speciai  allegatioo  of  a  reqneat  b  neoesaary  where  the  prat 
Buse  is  -to  ^y  an  antecedent  deftt,  on  tiie  principle  that  the 
commenoemeDt  of  the  action  is  in  auch^asea  sufficient  reqae&t, 
if  it  be  necessary  to  snppoae  ai^  request  at  all^.  Mmnj  of  tk 
eld  cases  on  the  necessttj  of  alleging  a  special  request  ^  would 
not  now  it  seems  be  considered  as  law  a.  And  although  tbe 
aboYe  doctrine  has  frequently  been  made  the  subject  of  regret^, 
it  Is  now  too  firmly  established  to  admit  of  a  doubt. 

Bitach.  Enough  has  been  already  said  respecting  the  asaignment  of  & 
breach  consisting  of  Ihe  non-payment  «of  money ^.  This  k  al. 
ways  the  case  with  respeq^  to  the  assignment  of  the  breach  ca 
the  general  or  common  counts,  as  they  are,  sometimes,  fron 
the  frequent  use  of  them,  called.  It  follows,  that  whenever  tk 
declaration  merely  consists  of  those  counts,  the  general  bread 
will  be  sufficient.  Where,  as  is  frequently  the  case,  the  gene. 
ral  breach  at  the  end  of  the  declaration  is  meant  to  be  confined 
to  those  counts,  though  there  are  other  special  ones  in  the  de. 
claration,  it  usually  is  and  ought  to  be  so  assigned  as  to  refer 
•  to  the  common  counts  only ;  though  it  does  not  appear  that  but 
adrantage  could  be  taken  in  consequence  of  its  not  being  so. 
The  usual  and  proper  form  howerer,  in  such  case,  is,  that  ^^the 
defendant,  not  regarding  his  promises  in  the  latter  counts,  (stat. 
ing  the  number  of  the  common  counts)  has  not  paid  the  sums  m 
those  counts  mentioned  or  any  part  thereof,*'  to  the  plaint  in 

[*517]  If  the  general  ^breach  be  intended  to  refor  to  sob^  or  oneo' 
the  special  counts  also,  that  count  should  be  expressly  ailudec. 
to,  by  the  order  in  which  it  stands  in  the  declaration ;  as,  the 
first,  dr,  third  count.     The  common  breach  usually  contains  z 

e  Lomax  v.  Boyl,  3  Keb.  610.  <>  Ante  333,  &c.  «  Ante  2>i 

f  Cto.  Eliz.  rs.  85-  91.  C?o.  Jac.  183.  B  Ydv.  e6. 1  Str.  88  Jr' 

332.  &c.  I>IB.  &P.59,«).  '^ Ante 259,9, 


specM  ««emicttt\9f  a  raquest,  of  all  the  sums  th«  tion^payineai 
whereof  is  aliased  to ;  but  this  is  uaneoessaiy,  where  it  is  in* 
tended  to  be  eonfined  to  the  cemmon  counts  only,  for  reason* 
before  meDti^mdJ ;  though  it  nrny  be  necessary,  if  the  breach 
of  a  collateral  and  special  promise  for  the  payment  of  money  is. 
meant  to  be  incloded  in  it^.  In  assigning  a  breach  in  actions 
by  assignees  of  a  banlcrnpt,  or  by  or  against  baron  and  feme, 
executors  or  administrators,  &c.  it  should  always  appear  and 
be  stated  that  the  money  is  still  unpaid.  The  damages  in  re. 
s'pect  of  the  cemmon  counts  are  always  general  \  and  included 
in  the  usaal  allegation  at  the  end  of  every  declaration  in  as* 
6umpsit,  ^^  To  the  damage  of  the  plaintiff  of  so  much,  and  there. 
fore  he  brings  his  suit,  &c.*'  If  the  declaration  be  by  assignees, 
or  executors,  ^c«  as  such.  It  should  conclude  to  their  damage 
as  assignees,  or  executors,  &c.  »>  The  omission  of  ptedges  is 
not,  in  any  case,  even  cause  of  special  demurrer**,  nor  can  the 
iiuperflootts  allegation  of  them  Titiate;  but  the  statement  of 
them  is  a  Cfmsideration  of  a  mere  elementary  nature,  which  does 
not  require  particular  iuTestigation  in  a  work  of  Uiis  sort. 

* 

^  Ante  248^  j^c.  k  Ante  2r.!2.  «  Ante  282,  3.  !M^*'^^  '^^^^ 
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CHAPTER  XVI. 


OF  PLEAS,  &c.  IN  BEXIAL. 


(]*.5I9]     Having  considered  the  difTerent  forms  of  declaration  in  2<- 
8om'«f '   sumpsit,  we  now  come  to  consider  the  several  subsequent  pleai 
pWs  in     ings  in  this  action.     Pleas  in  assumpsit  are  of  fire  different  df. 
awusnp.     scriptions  ;  viz.  first,  in  donial :  secondly,  in  avoidance  ;  third- 
ly, in  performance  ;  fourthly,  in  excuse  of  performance  ;  and 
fifthly  and  lastly,  in  discharge.      Each  of  these  different  so^t^ 
of  pleas,  and  the  replications,  Sec,  thereon,  will  be  separated 
taken  into  consideration  ;  after  which,  the  pleadings  in  aclioo^ 
of  assumosit  against  executors,   &c.  will  be  fully  considerctl. 
Genera^  speaking,  either  of  the  above  sorts   of  picas  may  bo 
pleaded,«%'hether  the  declaration  be  in  special,   or  general  a5. 
'Sumpsit  ;  but  there  are  exceptions  to  this  rule,  as  some  parti. 
cular  pleas  are  only  pleadable  where  the  demand  is  certain  or 
capable  of  being  reduced  to  a  certainty,  and  does  not  sonnd  la 
unliquidated  damages.     Thus,  k  plea  of  tender,  or  set  off,  can- 
not  be  pleaded  to  a  declaration  in  assumpsit  for  uncertain  an  J 
unliquidated  damages,  but  only  where  the  action  is  brought  for 
t^        J    a  *certain  debt  or  demand,  or  what  is  capable  of  being  retlacpil 
to  a  certaintVj,    The  reason' seems  to  be,  that  where  the  dcfen- 
dant's  liability  is  uncertain,  in  consequence  of  his  own  breath 
of  contract,  and  only  to  be  ascertained  by  a  jury,  he  shall  not  he 
at  liberty  to  force  the  plaintiff  to  trial  at  his  peril,  by  making 
himself  jiu'ge  of  the  amount  of  the  plalntifTs  claim. 
Pleuiia         Pleas  in  denial  in  assumpsit  may  be  either  general,  or  specia'. 

general      General  oleas  in  denial  are  called  general  issues,  because  in  oiif 

and  sTiC-  ir>  f 

cial  daii-  general  and  concise  form    of  pleading;,  they   put   in   issue  the 

a)»  distm.  ^.|,o|(,  of  the  declaration  ;  though  in  language  they  arc  confined 

and  of  the  to  one  particular  allegation  in  it,,  as,  by  saying  that  the  defen- 

cvideiice    jj^„^  ^\^  ^^^^  make  the  promise,  or  that  he  is   not  guilty  of  the 

breach  of  promise  alleged  in  the  declaration.  Assumpsit  (which 


in  BlBiniX..  395 

is  a.  species  of  action  on  the  case)  being  an  action  of  modem  bleonthc 
invention,  to  get  rid  of  the  law  wager ^  which  lay  in  the  ancient  formcrji" 
actions  of  debt  and  detinue,  the  general  issue  was  so  fonacd 
that -almost  erery  sort  of  defence  might  be  given  in  eTidenoe 
undei*  it ;  thus,  the  action  being  founded  on  a  contract,  and  the 
trespass  io  the  plaintiff  in  the  non.performance  of  it,  the  gene- 
ral issue  is  non  assumpsit^  (instead  of  not  guilty,  as  it  was  for- 
merly) and  on  this  issue,  every  thing  may  be  given  in  evidence 
which  disaffirms  the  contract,  for  that  goes  to  the  gist  of  ^le 
action,  since  if  there  be  no  contract  to  be  performed  at  the  time 
of  the  commencement  of  the  action,  there  can  be  no  trespass  in     ^ 
the  non-performance  of  it ;  and  therefore  this  issue  not  merely 
puts  the  plaintiff  on  proof  of  the  contract  laid,  and  lets  in  evi.  >  . 
dence  of  any  matter  in  avoidance  of  it,  but  also,  in  general,  any*?      y  ^ 
matter  in  performance,  excuse  of  performance,  or  *discharge  ;  7[*5il] 
thus,  a  release  goes  to  the  gist  of  the  action,  for  it  shews  there  f 
was  no  contract  to  be  performed  at  the  timQ  the  action  was  com.    ^ 
HMsncdd,  and  if  so,  it  equally  negatives  any  trespass  in  the  non. 
performance  of  it,  as  if  the  contract  were  originally  void  or 
voidable,  by  the  common  or  statute  law,  or  it  was  performed, 
or  there  was  an  excflflfor  its  non.performance.      It  has  been 
said,  that  the  gist  of  fln  action  is  the  fraud  or  deceit  on  thft 
plaintiff,  in  the  defendant's  not  performing  his  promise,  in  coi^ 
sequence  of  the  plaintiff's  reliance  on  which  he  is  damnified^; 
and  there  can  be  no  delusion  or  fraud  to  the  plaintiff,  at  the 
time  of  the  action  brought,  in  not  performing  that  which  in 
contemplation  of  law  did  not  exist,  nor  could  he  rely  on  that 
which  had  no  being ;  so  that  if  there  was  not,  in  contemplation  * 

of  law,  a  contract  which  remained  to  be  performed,  at  the  time 
of  the  commencement  of  the  action,  and  the  non.performance  of 
which  was,  in  law,  a  trespass  or  injury  to  the  plaintiff,  any 
matters  in  proof  of  that  need  not  be  pleaded  specially,  but  may 
be  given  in  evidence  on  the  general  issue ^. 

Nor  is  it  allowable  to  plead  specially  any  matters  of/ac/,  in  \»rh«t 
denial  of  the  declaration.     A  special  plea  of  such  matters  is  maiters 
bad,  as  amounting  to  the  general  issue;  therefore,  in  an  action  ^"^  -^ 
on  a  promise  to  pay  rent  during  the  defendant's  tenancy,  a  spe-  evidence 
cial  plea,  denying  the  occupation  of  the  defendants  as  tenants,  a^r,! 

X 

«  4mt  259,  60.         .  ^  pUb.  C.  P.  63,  &c. 


398  PLEAS)  &c,  ni  AaavuwiTj 

ii|Ake  his  plea  to  part  of  the  declartttum,  an  indiiedMBt  is  a 
traverse  of  the  rest  of  it ;  and  care  must  be  taken  tluit  the  tiu 
verse  is  of  a  material  fact,  and  not  larger  or  nsrrmer  thmit 
ought  to  be.  For  where  the  declaration  nvaa  upon  a  preaw 
in  consideration  of  the  plaiBtiff's  service,  and  it  vras  mfnnA 
[*525]  that  he  served  from  the  ^Ist  of  March,  1547  to  tihe  1st  of  *N«. 
vember,  1664 ;  and  the  defendant  pleaded  that  he  served  tk» 
plaintiff  from  the  said  %Ut  of  March  to  the  31st  of  Deeenbpr, 
1658,  for  which  he  was  paid^  with  a  traverse  thai  he  served  till 
the  first  Qif  November ;  the  traverse  was  holden  bad,  ]ieesa<r 
the  defendant  had  made  his  plea  of  performance  to  a  part  of  tif 
time  in  the  declaration,  Indn cement  to  his  traverse  of  tte plain. 
tifiPs  service. during  the  rest  of  the  time;  and  the  ti4tapAvu 
of  an  immaterial  fact,  for  the  plain  tiff  was  notbomd'toprof^a 
service  for  all,  or  any  particnhu*  part  of  th^  time  Md  in  tke  de. 
claration.  In  the  case  cited,  it  was  ai^ed  that. the  defendmt 
■ought  to  have  pleaded  the  matter  of  his  defence  in  tvo  pkas ; 
one,  as  to  the  service  to  the  last  dary  of  December,  that  he  had 
received  a  recompense  ;  and  the  other,  that  the  plaiBtUf  did  not 
serve  after  that  day,  in  roannerj^od  form  alleged  In  the  decUni. 
tion  K     It  is  observable  also,  that  where  it  is  proper  to  limit 


the  issu^^  iiiparticular  point  of  the  declaililion,  (which  hov* 
ever  is  seldom,  or  never  the  case,  «Loeptin  feigned  issues)  (here 
is  scarcely  ever  occasion  for  a  special  traver^e^  bat  the  defen- 
dant may  take  issue  on  the  fact ;  and  the  commoa  form  of  ^  «(«- 
do  et  formd\^^  &c  will  include  all  matters  of  fom ;  whicb 
should  not  be  expressly  made  parcel  of  the  issue. 
•  The  action  of  assumpsit  being  foui^led  on  an  actual  or  im. 

iieral  i^'  plied  undertaking,  and  a  fraud  and  trespass  to  the  plaitttifi'  io 
sue  is        the  non.performance  of  it,  the  proper  general  issue  is  mon  i»* 
sumpsit;  which,  by  denying  the  undertaking  alleged,  mcessa. 
.  rily  negatives  any  fraud  or  trespass  in  the  non^^rfoitnance  of 
iU     On  this  issue,  we  have  seen  «,  every  thing  may  be  given  in 
[♦526]    evidence  *  which  disaffirms  the  contract  declared  upon,  or  Ae%i 
that  it  was  not  to  be  performed  at  the  commencement  of  the 
action  ;  fof  in  such  case  there  couW  be  n<i  fraud  or  trespass  in 
the  non.performance  of  it  at  that  time,  and  therefore  tfc«  de. 
fendant  may  well  plead  that  he  made  no  promise  which  has  Iweo 
fraudulently  broken,  as  the  plaintiff  declares™.     Hedci  it  has 

^  Oslxjmc  V.  Rogers,  1  Sauud.  267.      ">  Anie  520.    »  Cilb.  C.  P.  6i  5. 


beea  said,  that  the  quesHon  in  assumpsit,  upon  the  general  i^ 
^ae  is,  whether  there  was  a  subsisting  cause  of  action  at  the 
time  of .  coinmenctng  the  suit^.  But  it  is  generally  considered 
necessar^#o  plead  a  tender  p,  as  well  as  the  statute  of  limita- 
tions <i  ;  and  to  plead,  or  gire  a  notice  of  set  off^.  It  is  also  [ 
usual,  and  more  fair,  though  unnecessary,  to  pfead  infancy, 
coverture,  &c.  ■  In  treating  of  the  different  pleas  in  avoidance, 
perfamrance,  excuse  of  performance,  and  discharge,  in  assump. 
sit,  we  slnli  nMice  the  several  cases  respecting  the  gliding  the 
particular  matters  of  those  pleas  in  evidence  under  the  general 
issue.  *  ^ 

It  may  in  general  be  remarked,  that  any  material  variance       . 
between  the  contract  stated,  and  that  which  appears  in  evidence,  may  be 
may  be  taken  adtantage  of  under  the  general  issue ;  whether  ^^  •^- 
the  declaration  altogether  mistake  the  contract,  or  the  time  or  of  under 
place  ef  its'  performance,  or  the  parties  to  the  contract,  or  its  ^ 
subject  matter,  nature,  or  extent     What  is  deemed  a  fatal  va. 
riance  in  tiiese  several  respects  has*  already  been  considered*. 
The  distinction  between  a  declamtion  on  the  contract  and  the 
tort,  with  respect  to  declaring  against  all  the  parties  liable  to 
be  sued,  has  also  been  ^noticed".     In  addition  to  which  how.    [*527] 
ever,  it  is  proper  here  to  observe,  that  the  plaintiff  must  be 
nonsuited,  if  the  contract  be  stated  to  have  been  made  bi/  any 
person  who  was  not  a  partner  with  the  other  defendants  at  the 
time  it  was  made,  notwithstanding  any  subsequent  agreement 
between  the  parties  that  he  should  be  so  considered ;  which  can 
only  respect  the  parties  themselves,  and  not  third  persons :  for 
they  cannot  by  such  agreement  give  a  right  of  action,  which  did  *   . 

not  subsist  at  the  time  of  making  the  contract "".  So,  if  the 
promise  be  stated  to  have  been  made  /o,  or  with  any  other  party 
or  parties  than  those  with  whom  it  was  rn  fact  made,  it  is  clear. 
ly  gromid  of  nonsuit. 

In  some  actions  of  assumpsit,  not  guilty  is  an  improper  plea,  m^  j-ajj. 
and  if  it  be  pleaded,  the  plaintiff  may  demur :  yet  if  there  be  a  ty,  cured 
dwelt  allied,  and  issue  be  joined  thereon,  it  is  aided  by  the  ^^f '^" 
"Statute  32  H.  8.  c.  SO.  which  aids  misjoining  of  issues;  as  * 

m 

^  Donff.  106,  7.  P  Tidd.  587,  8-  ^  1  1^1-  Haym.  153.  GIT:.  C. 

I*.  66.     But  see  10  Mod.  313.  r  Tidd.  58S.    But  aee  Barnes  361. 

•  (iilb.  C.  P.  66.  and  see  2  B.  &  P.  481.  fl.  «  Ante  103.  «  Jnte 

I'^l  Stvi(k  3  Ld.  If.nym.  ff30.  v  AVilsford  r.  Woof!,  1  Ksp.  Rep.  182; 
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such  a  plea  censtitutes  an  issue,  though  an  inpe^ect  one*'.    !■ 

the  case  liast  cited,  Walmesley  said,  that  he  had  many  pnce. 

dents  of  such  issues  joined  and  tried,  and  jadgmeot  fli^enfiogi'. 

From  precedents  like  the^e  perhaps,  Lord  Chief  Ba^^  Gifiwrl 

was  induced  to  state,  that  the  old  issue  in  assiunpsit  was  not 

guilty  y. 

Bad   n  ^"^  ^°  general,  not  guilty  in  assumpi^it  is  bod  on  demurm, 

demur-     or  after  judgment  by  default,  though  not  after  Terdici.     It  lui^ 

neral"  ^  ^^^^  ^^^^  ^^  *  motion  in  arrest  of  judgment,  tittt  if  tie  defen. 

dant  plead  not  guilty,  in  an  action  upon  the  case  on  the  assump^ 

[•528]    sit  or  contract,^  ♦not  guilty  is  a  bad  issue,  an^  not  amendable 

by  the  statute  ;  although  in  an  action  on  the  case  lor  tlie  dtmi 

OTtort^  it  is  a  proper  issue".     Indeed,  where  in  assumpsit  the 

defendant  pleaded  not  guiity,  and  issue  ifras joined  diereoB,  and 

a  Terdict  given  that  he  was  guilty,  and  that  he  promised  in  man- 

ner  and  form  as  the  plaintiff  had  declared  ;  on  a  motion  in  ar. 

rest  of  judgment,  on  the  ground  that  not  guilty  was  no  issue  in 

assumpsit,  and  that  the  finding  of  the  promise  alleged  was  void, 

it  not  being  put  in  issue ;  it  was  h^ld  by  Wyndham  and  Twis- 

den,  (who  were  the  only  judges  in  court)  that  it  was  cured  by 

the  verdict.     Wyndham  said,  that  not  guilty  was  a  good  plea 

and  issue  in  assumpsit,  because  it  is  trespass  on  the  case.     Ac. 

Co rdingly,  they  gave  judgment  for  the  plaintiff".     But  in  a  stA. 

sequent  case,  where,  to  not  guilty  In  assumpsit,  the  plahitiJ' 

demurred,  the  court  held  that  although  it  would  be  good  after 

a  verdict,  yet  it  was  bad  on  demurrer ;  and  the  plaintiflF  had 

judgment •»•     By  another  report  of  this  case.  Lord  Hardwicke 

•  appears  to  have  been  clearly  of  this  opinion  ;  saying,  "there 

Here  twenty  cases  where  it  had  been  held  that  not  guilty  was 

bad  on  demurrer  in  assumpsit,  though  it  is  cured  by  a  verdict : 

the  point  of  the  action  being  the  debt^." 

Aliter  in         J*  '^  observable  however  that  this  reason  is  peculiarly  appli. 

•  •  * 

action        cable  to  indebitatus  assumpsit^  where  the  law  implies  the  pro- 

carrkr;     niise,  i^  respect  of  a  debt;  and  it  does  not  seem  to  innnence 

or,  tort  on  actions  of  assumpsit  on  collateral  promises,  where  no  debt  is 

special  ,       _  .  .  -      *         \. 

f^5^9l  *  ^^^^cd.     tn  au  action  against  a  earner  *upon  the  custom  of  the 

*•  Corbni  V.  Brown,  Cro.  Eliz.  470.  x  Id,  y,  Cilb.  C.  P.  6*. 

Ante  520.  '•  Turner  v.  TurbeiTill,  Palm-  393.  »  EUin^cMi  r .  Dos- 

ham,  1  Lev.  142.  ^  Mjirsham  v.  Gibbs,  2  Str.  1022.  c'Cjs,  temp. 

HawUv.  174*. 


realm,  it  aettnf  .that  the  defeadiuit  maj  either  plead  nan  assumpm  agvee- 
sii^  or  not  gilllty.  Indeed  where  the  plaiutiff  declared  iu  an  "^®'^* 
aciioa  of  that  nature^  apd  the  defendant  pleaded  non  assumpsit^ 
after  verdict  for  the.  plalotiff,  it  was  moyed  in  arrest  of  judg* 
ment,  that  the  action  being  founded  on  the  tort  in  not  deliver, 
ing  the  goods,  the  defendant  should  have  pleaded  not  guilty  ; 
but  the  court  lield  the  plea  of  nan  assump$H  to  be  well  enough, 
the  undertaking  to  carry  being  the  gist  of  the  action  ;  obsery- 
ing  howerer,  t^at  in  some  case^  of  assumpsit,  you  may  plead  not 
guilty,  as  was  done  in  the  celebrated  .case  on  bailments,  as  ap- 
pears by  the  record  in  that  case<>.  So,  in  the  case  of  a  tort 
founded  on  an  agreement,  non  assumpsit  will  be  sufficient ;  be* 
cause  it  tries  the  merits,  as  much  as  the  plea  of  not  guilty  «• 
But  it  seems  to  hare  been  tali^en  for  granted,  that  in  such  caM9 
either  plea  would  be  proper. 

Nil  debet  is  certainly  not  a  proper  plea  in  any  action  of  as*  j^i  ^^^^ 
sumpsit ;  and  where  the  pUintitf  declared  in  assumpsit  on  a  where 
promissory  note,  whereto  the  defendant  pleaded  nil  dcbeiy  and  ed  a  uul« 
the  plaintiff,  considering  it  as  a  nullity,  signed  judgment  as  for  ^^* 
want  of  a  plea,  the  court  held  the  judgment  regular  ^.      But  it 
does  not  appear  who- were  the  parties  to  the  action,  or  wliether 
the  note  was  stated  to  ha?e  been  given  for  value  received.    That 
might  possibly  have  altered  the  case  s ;  and  which  is  perhaps 
distinguishable  from  an  indebitatus  assumpsit^  where  a  debt  is  ' 
stated*     It  seems  therefore  unsafe  and  improper  to  sign  ju<Jg.      ^ 
ment  as  for  want  of  a  plea  in  such  case  ;  *though  there  can  be    [^Rol 
no  doubt  but  that  if  non  assumpsit  be  pleaded  to  an  action  of 
debt,  it  is  a  mere  nullity  and  the  plaintiff  may  accordingly  sign  ^ 

judgmenlJte  if  no  plea  were  pleaded  ;  for  in  debt  no  promise 
need  or  di§bt  to  be  alleged,  and  if  alleged,  it  is  altogether  im. 
material  K 

In  an  action  of  assumpsit,  the  defendants  cannot  plea<)  in  Defen. 

abatement  that  the  promises,  if  any,  were  made  by  the  defen*  dant  may 

dants,  together  with  other  persons  and  one  of  the  plaintiffs.  In  bar, 

At  all  events^  such  a  plea  in  abatement,  concluding  with  a  pray,  ^f^  P>^ 

'  •••  ■  -  •  ^    ^    miset 

er  that  the  declaration  may  be  quashed,  is  bad  on  special  de.  were 

• 

d  Coggsv.  Barnard,  Salk.  26. 733. 3  Ld.  Rayni.909. 8.C.  «  Robin- 

son  V,  Greon,  1  Str.  574.  ^  Stafford  v.  little,  Barnes*  357- ' 

r  2  B.  &  P.  78.  and  per  Lord  Hardwicke,  Cas.  temp.  Hardw.  174.  sufir^, 

b  Jnt0  86, 7. 
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made  by  i^^iirer ;  as  it  should  be  pleaded itt  abatement  qC,«^. M<,  in- 
hnnselt  gfead  of  the  dectaratioo..  And  where  io  indebiitHtu  as$ump$U 
plaintiifs.  hy  executors,  on  demiirver.ko.a^leaiiiahaleinent«f  th^abore 
nature,  with  such  a  coiiclBBion,  the  plaintiffs  had  judgneat  of 
respondeas  ouster^  whereupon  the  defeodainta  pleaded  in  bar 
that  the  promises  mentioned  in  the  declamtioO)  if  any  isudi  were 
made,  were  made  by  the  defendanta  together  with  one  of  the 
plaintiffs  jointly,  and  not  by  the  defendanta  alone ;  on  demurrer 
to  the  plea,  although  it  waa  i^ntended  that  thia  matter  <^ald 
only  be  pleaded  in  abatement,  as  the  plaintiffs  sued  da  eatecu. 
tors  and  trustees,  and  the  debt  was  not  extinguished  in  eqai^ 
by  their  being  executors  to  the  person  entitled  ;  BoUer,  J. 
(without  hearing  the  defendant's  counsel)  obserred,  that  it  was 
impossible  to  say  that  a  man  can  sue  himself  in  a  court  of  law ; 
and  judgment  was  given  for  the.  defendant  K  In  a  late  case, 
this  doctrine  was  fully  considered,  and  confirmed*  In  that 
case,  assumpsit  was  brought  by  A,  B.  and  C.  against  D.as  one 
[^531]  of  the  indorsers  of  a  ^promissorynote,  drawn  by  £.  in  fafour 
of  C.  D.  and  (himselO  E.  then  in  partnership,  and  by  them  in. 
dorsed  to  A.  B.  and  C.  and  the  defendant  pleaded  in  bar,  that 

C.  one  of  the  plaintiffs,  was  liable  as  an^  indorser,  together  with 

D.  which  plea  was  held  good  on  8[)ecial  demurrer,  aasigUing  for 
causes,  that  the  defendant  had  not  denied  the  making  of  the 
jpromises  alleged,  or   confessed  and  sufficiently  avoided  the 

M      same ;  and  that  the  matter  of  the  plea  ought,  if  at  all,  to  have 
been  pleaded  in  abatement,  and  not  in  bar  ;  and  that  the  plea 
omitted  to  mention  the  other  payee  and  indorser  of  the  note. 
After  the  case  had  been  ai^ued,  the  court  took  time  to  consi. 
der  of  their  opinion  ;  and  they  afterwards  declar^d^  to  he, 
that  the  defeiulant  must  have  judgment.     Lord  |P|on„C.  J. 
observed, -that  it  appeared  to  him  that  thqiuiatter  of  the  plea 
could  not  have  been  pleaded  in  abatement,  because  a  plea  ia 
abatement  ought  to  give  a  better  writ,  and  not  to  shew  that  tbe 
plaintiff  can  have  no  action  at  all.    His  Lordship  confessed  that 
the  effect  of  a  judgment  for  the  defendajnt  in  the  case  before  tbe 
Court  would  be,  thatiif  a  man  make  a  note  to  himself  and  others, 
carryiog  on  business  under  a  particular  firm,  and  the  partner- 
ship be  dissolved,  the  note  can  neither  be  put  in  suit  as  such* 
nor  enforced  as  an  agreement,  because  on  a  note  stamp;  consi- 

»  Moflfklt  «.  Van  Millingen,  2  B.  &  P.  124.  note  c. 


dering  (ka«foro  tbe  qaanttty  of  cireoltting  IM^mt  in  this  coniu 
try,  standing  under  the  same  circumstances  iritli  the  note  in 
question,  the  consequences  of  the  abof  e  decision  might  be  high. 
I7  injnrfiotts :  however,  the  case  of  Mofhtt  and  Van  Millingen 
was  unanswerable  ;  and  if  any  incontenience  shonld  resuit  • 
from  the  judgment  jifrononnced,  it  was  lor  the  legislature  to  in* 
terfere ;  but  that  the  defendant  wai  entitled  to  judgment.  The 
reporter,  ttt  a  note,  obserres,*  *that  as  the  payee  and  indorser  of  [*533} 
the  note,  whose  name  wasf  omitted  in  the  plea,  was  not  one  of 
the  plaintii^s,  his  liability  to  be  made  a  co-defendant  was  only 
thesnbject  of  a*plea  in  abatement,  and  consequently,  to  haie 
introduced  his  name  into  the  plea  in  bar,  would.bave  been  in* 
correct  I.  The  above  authorities  seem  to  prove  that  the  defen. 
dant  may  plead  in  bar,  that  the  promises  were  made  by  himself 
and  one  of  the  plaintiffs,  though  the  action  be  upon  a  mercaa. 
tile  instrument,  or  the  plaintiflTs  sue  en  auier  droU^  as  execu- 
tors, Sec.  A  fortiori  such  a  plea  therefore  would  be  good  in 
common  cases.  It  seems  that  such  matter  might  be  given  in 
evidence  under  the  general  issue ;  as  it  negatives  the  promise 
to  that  plaintitf  who  was  one  of  the  promisors  ^. 

The  defendant  cannot  plead  that  he  made  another  promise  ^  ^^ 
than  that  stated,  with  a  traverse  of  the  promise  in  the  declara*  plead 

tioni :  such  a  plea  having  been  holden  bad  on  demurrer,  be.  ^^^.^>^ 
'  *^  ^  '  promise, 

cause  it  amounts  only  to  the  general  issue  *  of  non  a$$utnpBit.  witli  & 
Thus,  where  the  plaintiff  declared  on  a  promise  to  pay  £\0  per  ^2^„ 
annum  to  him,  if  he  married  the  daughter  of  J.  8.  without  any  cleclaRi^ 
other  condition,  and  averred  that  he  had  married  her ;  to  which  ^^"' 
the  defendant  pleaded,'  that  he  promised  on  condition,  that  if 
J.  S.  gave  td  his  daughter  j^lOOO  in  marriage  with  his  son,    * 
then  if  his  son  married  the  daughter,  he  would  pay  the  annuity, 
but  that  J.  S.  had  not  given  j^lOOO  ;  without  this,  that  the  de. 
fendant  promised  al  stated  in  the  declaration  :  this  plea  was 
holden  bad  on  demurrer,  for  the  above  reason  "• 

*iior  can  the  defendant  plead  any  matter  which  confesses    r*533-) 
and  avoids  the  promise,  as,  infancy,  with  a  traverse  that  he  pro.  Or,  in 
raised  as  stated  in  the  declaration ;  and  such  a  plea  is  bad  on  ^^r^^^ 
general  demurrer ;  becauseit  is  repugnant  to  say,  that  he  ^M|Fith  such 


ivtarse. 


i  Mainvraring  w.  Newmsn,  2  B.  &  P.  120.  •         ^  Ante  256, 7. 
»  Com,  Kg.  tit.  Pleader,  2  G.  1.  ™  Bijnftt  v.  Barrett,  ?  Rol  .150./ 


to  tdiMit  at  dm  timo  of  tlM  promise,  tiid'«t  llie  MBWftMto 
deny  the  tnaktog  of  the  prottiiw*; 

iVbn  a#.        ^  ^^*  ^'^^  ^^^9  ^^  "^  P^  ^^  ^^^  a^xnanpHOtifru  wex  ax- 
»ump*it    ^o»  wottld  render  it  unnecessary  to  plead  the  general  ri«oeof 

amw^'  *^'*  ^**ff"P^^9  ^^  ^b*^  ^^  former  plea  alone  %onklaBBwrr  tU 
does  not   the  purposes  of  the  latter ;  but  thi#  is  a  mistake,  for  ander  ths 
nw^M'     ^^^^^^  P^^9  ^^  defendant  oumot  give  in  evidence  soch  matten 
summit    as  he  may  on  the  latter^  as,  coverture,  or  the  lifceo.  * 
);«nenn7.      Xfj^Q^h  there  be  Several  promises  mentioned  in  the  ifeclait. 
/Tmi  Of.    tlon,  the- defendant  need  not  traferse each  of  them  separaleir, 
to^end  ^^^  °^^  plead  Hon  miumpait  ta  the  wliole,  geBerally;  wiiich 
pronuses,  will  extend  to  the  several  promises  mentioned  in  the  doclaia. 
^^^^^'^       tionf.     Nor  can  it  be  objected  that  the  veidkt  ia  bad,  because 
It  finds  generally  that  the  defendant  did  nndertak-eas  tfaeplanu 
tiff  has  declared  s. 
Nm  Of        *^^^  general  issue  should  of  coarse,  In  all  cases,  Aeftj  the  pro. 
tumptit     niige  (0  )iave  been  made  by  the  party  slated  to  have  made  it, 
ton,  &C.'  ^ongh  the  action  be  brought  by  another.     In  an  action  of  si. 
bad.         snmpstt  against  esecntors,  on  the  promise  of  their  testator,  Ike 
[*5?4j   defendant  should  *plead  that  the  testator  did  not  nndertake ; 
but  if  a  defendant  in  such  a  case,  in  his  plea  say,  ^^  and  the  said 
J,  S.  comes,  &c.  and  says  that  Ke  did  not  undertake,  after  ver. 
diet  it  shall  be  intended  that  the  plea  alluded  to  the  promise  of 
the  testator  <* ;  as  Where  in  an  action  against  an  ezecvtor,  on  a 
bond  of  his  testator,  the  defendant  pleaded  that  it  was  not  his 
deed,  and  yet  judgment  was  given  for  the  plaintiff*.     But  it 
so^ms  clearly  that  either  of  the  above  pleas  would  be  bad  upon 
demurrer. 
ifm  tw        l^  thAre  be  but  one  entire  cuiumpsU  alleged  in  the  decJaia. 
<u9ii/>fff     ^;^^^  ^2^g  defendant  cannot  plead  performance,  or  any  special 
where       answer  to  part  of  it,  and  as  to  the  rest  non  assumpsit.    Such  a 
*^*  plea  in  that  case  is  bad  upon  demurrer;  tfnd  even  after  jodg- 

moot,  the  court  will  award  a  repleader.  Therefore  where  the 
plaintiff  declared,  that  in  consideration  he  had  sold  the  defen- 
dant certain  wood,  the  defendant  promised  to  pay  him  so  much 
money,  and  carry  away  the  wood  before  such  a  day;  and  the 

^^ere  «?.  DeUvall,  W.  Jon.  146.  o  Jacluon  v.  Warwick,  Barnft, 

rj61.  P  Heath  v.  Dauntky,  Cro.  Jac.  544.  1  Sid.  333.  S.  P.        s  TaT- 

lor  «.  WHles,  Cro.  Car.  Sig  r  Browning  vi  little,  1  Sid.  29^. 

«  Baker'v  case,  Lat.  135. 


dtfendKBt  iiliiM  payneiit  of  Ibe  neiMy  for  tk«  wood,  but  ilMit 
he  did  not  proiDi3e  to  carry  it  ftn^ajr  before  the  day  ;  the  jmy 
fomid  Us  pleft  to  be  true,  botthe  court  agreed  tbat  sncb  finding 
was  asgatory }  for  tbere  bang  but  one  entiie  MtmmpHt  alleged, 
tbe  jury  were  bound  to  find  it  entirely  for  tbe  plaintifi',  or 
againat  bin ;  therefore  a  repleader- was  awarded.  BramttoQ) 
C.  J^  said*  that  for  the  abore  reason^  the  plea  would  hare  been 
bad  Qpon  demoirrer  ^ 

^Bnt  the  aboTo  rule  does  not  apply  to  cases  of  indebiialu9  [*5SS] 
ofsumptH^  &€.  where  the  sums  stated  are  immaterial^  and  may  ]^^ie. 
be  taken  to  hare  l>ecome  due  upon  several  differoit  contracts; 
in  which  cases,  no^iing  is  more  common  in  practice  than  t(0  plead 
mon  amtmpgii  to  part,  and  a  tender,  or  any  other  plea,  to  the 
rest  of  ^le  money  mentioned  in  the  declaration.  This  practice 
is  eren  applied  to  cases  where  the  declar;ttion  contains  sereral 
counts  for  sereral  difiereot  causes  of  action,  as,  for  work  and 
labour,  goods  sold,  and  money  lent,  &c»  .         ^     - 

Aa  a  notice  of  set  off  frequently  accompanies  the  gegneral  issue  -^^^y^  ^ 
in  assumpsit^it  will  be  prc^r  to  make  a  fow  obserrations  upon  set  o% 
it  in  this  place.     Indeed  assumpsit  is  not  the  only  action  in  ^^^ 
which  such  a  notice  may  also  accompany  the  general  issue,  gi^en. 
thoughlt  is  much  more  frequently  giren  in  that  action,  than  any 
other.     It  would  be  foeeign  to  this  work  to  inquire  in  what  ac. 
tions  a  set  off  is  allowable,  or  necessary  (a),  or  at  what  time  a 

*  Easte  «.  Farmer,  Mar.  100. 


(a)  OoMBSs  V.  TuCKEK,  M-  20  Geo.  3. 

This  was  sn  sction  of  assumpsit  toougfat  by  s  cwate  agaisBt  a  lector.    It  AfKtmmt 
appeared  that  there  was  an  agreement  that  the  plaintiff  should  receive  cbni^ro^ 
£50  perannum»  and  account  for  all  siuplice  fees.  At  the  end  of  half  a  year,  jjjf^'^""* 
the  curate  had  received  £2. 4#.  surplice  fees.  The  defendant  tendered  the  thould  ac- 

*  ^      1.         11  ^  count  lor 

balance,  which  tlie  plaintiff  refused,  claiming  a  further  allowance  for  a  tiupiieefecfc 
house.  The  defendant  pleaded  non  ataump^U  except  as  to  the  bsboiee,  ST^'J^ton 
and  BS  to  that  the  tender.  Upon  nm  MtumptUM  ofiwed  evhience  of  the  Jj^^Jj^. 
liquidatiaii  of  the  socount  of  surplice  fees;  but  Mr.  Baran  Peiyn  refused  ^^J|]^*]^ 
it,  being  of  opouon  that  he  should  have  given  a  notice  of  set  off- — ^Verdict  dedoecrd  on 
for  plaintiff  for  the  £%  4*.  iSfnef  ^' 

Lamrence  moved  for  a  new  trial,  on  the  ground  that  the  judge  had  im-  Jf  J»  g*** 
properly  refused  to  admit  the  evidence* 

A  rule  to  shew  cause  was  granted. 

JRooie  shewed  cause.    He  observed  that  there  was  rto  agreement  about 
the  smount  of  the  surpl  ice  fees- 
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of  set  dtp  may  be  giren ;  whkh  U  prtypeily  coaMderad  ii 
books  of  nisiprius  law,  and  prectioe  ». 
[*536]  *B7  the  statute  S  G.  9.  c.  ^%  s.  1 1 .  it  is  enacted,  liiat  wbere 
coDtains.  ^^^  ^^  mntual  debts,  between  tbe  plaintiff  and  defeadttit,  or 
if  either  of  the  parties  sne  or  be  sued  as  executor  or  adoftiiiis. 
trator,  where  there  are  mutual  debts  between  the  teststor'or  In- 
testate and  either  party,  one  d^bl  may  be  set  agtimt  the  otiier^  and 
svch  matter  may  be  given  in  eridenoe  upon  the  general  Issoa,  or 
pleaded  in  bar  as  the  nature  of^  the  ease  shall  require,  so  as  at 
the  time  of  pleading  the  general  Issue,  where  any  such  debt  of 
the  plaintiff,  his  testator  or  mt<9state,  is  intendedi  to  be  insisted 
on  in  eridence,  notice  shall  be  given  of  the  particular  s«b  or 
debt  so  intended  to  be  insisted  on,  and  upon  what  accomt  it 
became  due ;  but  that  otherwise,  such  matter  sliall  not  be  allow. 
ed  in  eridence  upon  that  issue. 

Although  the  statute  requires  notice  to  be  given  of  the  par. 
Sum  not    .••  •*•••  ••  a 

m&teriat  ^^cular  sum  or  debt,  it  is  not  usual  to  insert  the  exact  amount 

of  it  in  the  notice,  the  sum  inserted  not  being  deemed  material 
so  that  enough  be  laid,  any  more  than  in  declaring  in  indeb&B^ 
(us  assumpsit ;  and  in  analogy  to  that  form  of  declaration^  it  is 
usual  to  state  in  a  notice  of  set  off,  that  the  plaintiff  is  indebted 
1^6371  *^^  ^^  defendant  in  one  gross  sum,  whaterer  maybe  the  nature 
or  number  of  the  debt  or  debts  intended  to  be  set  off;  proof  of 
either  of  which  will  clearly  be  admissible^. 

_         .        It  is  plain,  from  the  very  words  of  the  statute,  that  a  notiee 

Cause  of     ^ 

debt  must  <>'8^  off  must  not  only  mention  a  particular  sum  in  which  tito 

^FP^*';     plaintiff  is  supposed  to  be  indebted,  but  also  the  cause  of  the 

debt ;  and  this  must  be  so  shewn  by  the  notice,  that  the  plain. 

tiff  may  be  fully  apprized  of  the  nature  of  the  defendant's  claim, 

so  as  to  be  prepared  with  any  evidence  he  may  be  able  to  ad* 

dace  in  avoidance  of  it ;  for  where  a  notice  of  set  off  was  in  the 

following  words,  viz.  '^  take  notice  that  you  are  indebted  tome 

for  the  use  and  occupation  of  a  house,  for  a  long  time  held  and 

enjoyed,  and  now  lately  elapsed,**  where  the  debt  Intended  to 

have  been  set  off  was  for  rent  reserved  by  lease  by  indentusr^ 

u  dee  Selwyn's  X  P.  l^T.  2d  ed.  8c  Tidd*s  Prac.  59&4th  ed.     ▼  3  Blac^ 
Rep.  910. 

Lord  Ma  Nsr  ibld.  The  court  will  never  grant  a  new  trial  about  0.  4ff . 
But  I  should  have  dedacfead  that  ^um,  and  comidered  it  as  paid. 

Kale  djschafged. 
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tbB  lc«8e  not  b^og  moDtioiied  in  the  notice,  it  was  not  allowed 
in  eridence  ;  because  If  It  bad  been  shewn,  the  plaintiff  might 
probably  hare  pcoTed  an  eriction,  or  some  other  matter  toaroid 
the  demand  w.  These  notices,  as  it  is  observed  in  BuUer's  Nisi 
Priusy  should  be  almost  as  certain  as  declarations  >. 

It  bt^Ting  been  doubted  whether  mutual  debts  of  different  na*  .^^^ 
tures  could  be  set  against  each  other  by  the  statute  3L  G.  9.  when  diffeietit 
that  statute  was  made  perpetual  by  the  8  &•  s/c.  24.  it  was  de.  ^^^ 
clared  l>j  the  5th  section  of  the  latter  act,  thatby  Tirtae  oC  the 
clanae  in  the  former  statute,  mutual  debts  might  be  set  against 
each  other,  either  by  being  pleaded  in  bar  or  given  in  evidence 
on  the  general  issiie,  in  the  manner  therein  ^roentionied,  not*    r*538l 
withstanding  auch  debts  were  deemed  in  law  to  be  of  dlffierent 
natuaces  \  unless  in  cases  where  either  of  the  debts  riiould  accrue 
by  a  penalty  contained  in  a  specialty,  in  which  case  the  debt 
intended  to  be  set  off  shall  be  pleaded  in  bar. 

it  has  been  observed  by  an  able  writer  (seemingly  on  the  au.  _|^  ' 
thority  of  a  passage  from  BuUer's  Nisi  PriusJ)  that  if  at  the  notice  is 
time  of  the  action  brought,  a  larger  sum  was  due  from  the  plain*  uaxul 
tiff  to  the  defendant,  than  from  him  t6  the  plaintiff,  the  action 
being  barred,  it  seems  more  proper  to  plead  the  set  off ;  but 
where  the  snm  intended  to  be  set  off  is  less  than  that  for  which  . 
the  action  ia  brought,  a  notice  of  set  off  should  be  given  '•  But 
there  are  not  any  words  in  the  statute  2  G.  %  to  warrant  this^ 
construction  of  it,  unless  the  words  '^  as  the  nature  of  the  case 
shall  require"  be  considered  as  alluding  to  it ;  and  it  seems 
more  probable  that  those  words  alluded  to  the  different  forma 
of  action  in  which  tl^  set  off  might  be  required  to  be  given  in 
evidence.  Where  »  notice  is  given  with  tlie  general  issu^  and 
the  ftvia  intended  to  be  set  off  is  less  than  that  claimed  by  the 
plaintiff,  it  seems  improper  in  such  notice,  as  much  as  it  would 
be  in  a  plea,  to  set  up  such  counter-demand  against  ^'  any  de. 
mand  of  the  plaintiff  to  be  proved  on  the  trial,  so  as  to  satisfy 
suchdmaand.;"  although- that  is  the  common  and  universal 
form  of  a  notice  of  set  off.  A  set  off  is  usually  pleaded  in  couiw 
try  causes,  to  save  the  trouble  and  expense  of  serving  a  no. 
tice  ^  ;  though  if  the  above  distinction  be  correct,  a  notice  is 

k 

alone  proper,  if  the  defendant's  demand  be  less  than  that  claim. 

»  FQWler  «.  Jones,  BuL  AT  wP.  %79.  »  Id.  r  Bui.  N.  il  \79. 

zTidd.a90.  %Tidd.690. 
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6d  by  the  plaiiitiff.  Howef«r  tiwre  appoun  to  be  nodmbt, 
[*539]  but  that  if  the  defendant's  demand  be  the  greater  ^of  the  two, 
it  may  either  be  pleaded,  or  given  in  eridenee  nnder  a  notice ; 
for  the  statute  does  not  make  any  distinction  betweenihe  cases, 
unless  there  be  a  penalty.  Nor  is  such  distinction  varnnted 
by  any  decided  case,  or  judicial  authority.  The  form  ef plead- 
ing a  set  off  will4ie  hereafter  considered,  in  treating  of  pless  k 
discharge. 


CHAPTER  XVII. 


OF  PLEAS,  &c.  IN  AVOIDANCB. 


rLEXs  of  this  description  are  either  in  aroidance  of  the  con.    [|*540] 
tract  by  the  common  law,  or  statute.     By  the  common  law,  Different 

,  SOTtS  01 

tncy  are,  first,  where  the  contract  is  absolutely  Toid  from  the  pieas^m 
beginning,  as,  by  coverture,  *or  infancy,  or  being  contrary  to  *^'oid- 
morals,  or  policy;  and  secondly,  where  it  is  not  absolutely 
Toid  but  only  Toidable,  as,  by  duress,  or  threats.  Where  the 
eoDtract  is  avoided  by  statute,  the  statute  generally  renders  it 
absolutely  void,  and  not  merely  voidable,  as,  the  statute  of  us. 
ury,  ii  Ann.  st.  2.  c.  16.  s.  1.  and  the  statutes  of  gaming,  16 
Car.  %  c.  7.  9  Ann,  c.  14,  under  which  may  be  classed  the 
stock.jobbing  act,  7  Geo,  2.  c.  8.  Matter  in  avoidance  of  the 
contract,  whether  by  the  common  law  or  statute,  and  whether 
it  tends  to  shew  that  the  contract  was  absolutely  void,  or  only 
voidable,  may,  and  usually  is,  given  in  evidence  under  the  ge^ 
ncral  issue  of  non  assumpsit. 

Thus,   coverture  at  the  time  of  the  promises  may  be  so  given 
in  evidence;   but  it  is  equally  clear  that  if  it  be  pleaded  spe-  ^^^  *^j 
eially,  the  plaintiff  cannot  demur  to  the  plea,  *as  amounting  to  dcnce  on 
the  general  issue.     For  it  is  a  general  rule,  that  matter  of  law    L      ^  J 
amounting  to  the  general  issue  may  be  pleaded ;  it  is  no  cause  twnptit. 
of  demurrer  to  the  plea  that  it  amounts  to  the  general  issue. 
Matter  of  law  which  avoids  the  action  may  be  pleaded,  or  given 
in  evidence,  as  the  defendant  chooses*.     The  fairest  way  is,  to 
plead  coverture  specially,  as  it  is  a  fact  of  which  the  plaintiff 
cannot  have  any  knowledge;  or  else  to  give  him  notice  that 
Bttch  a  defence  is  intended  to  be  set  up  under  the  general  issue, 
which  is  perhaps  the  best  mode  of  proceeding,  and  equally  fair 
with  pleading  the  coverture. 

«  James  V.  Fowks,  13  Mod.  101. 1  Ld.  Rayro.  89.  notif,  S.  ^. 
50 
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j^^^^  In  an  action  of  assumpsit  by  husband  and  wife,  for  a  cause 

guam  le-  of  action  arising  to  tbe  wife  before  marriage,  the  defendant  cao. 
^putttii  no  °^*  P^ead  that  the  plaintiffs  never  were  coupled  in  lawful  matri- 
plea.         mony ;  and  if  to  such  plea,  the  plaintiffs  reply  that  they  were 
married  at  such  a  time  and  place,  without  saying  lawfully^  on 
demurrer  to  the  replication,  they  must  have  judgment:  for  in 
personal  actions,  it  is  right  to  plead  the  fact  of  the  marriage, 
which  alone  is  triable  by  a  jury,  and  not  to  put  the  question 
upon  the  right  of  the  marriage,  which  is  proper  only  in  appeals 
and  real  actions  b. 
Cover-  Coverture  of  the  plaintiff  or  defendant,  at  the  time  of  making 

turc,  the  promises,  (or  perhaps  at  the  time  of  commencing  the  ac. 

how  tion,)  may  be  pleaded  in  bar,  although  it  may  be  given  in  en- 

plcad-  dence  under  the  general  issue,  in  assumpsit ;  for  that  circum- 
stance disproves  any  legal  contract  having  ever  existed,  or  shews 
[*542]  that  if  such  contract  ever  did  exist,  the  wife  cannot  sue  or  *be 
sued  separately  upon  it.  But  there  is  a  case  in  Keble,  nhere 
the  defendant  having  pleaded  that  at  the  time  of  exhibiting  the 
bill  she  was  covert,  and  concluded  in  bar;  it  was  argued  for 
the  plaintiff  that  the  plea  was  but  in  abatement,  and  therefore  a 
respondeas  ouster  was  prayed  ;  which  the  court  granted,  nisi^. 
From  this  case  it  should,  seem,  that  coverture  at  the  time  of 
commencing  the  action  merely,  and  not  at  the  time  of  the  pro. 
mises,  could  not  properly  be  pleaded  in  bar.  In  anothw  case 
in  Keble,  judgment  appears  to  have  been  given  for  the  plaintiff, 
upon  demurrer  to  a  plea  of  coverture,  but  the  court  doubted 
what  judgment  was  proper  whether  it  should  be  a  respondeat 
ouster^  or  peremptory.  This  case  came  before  the  court  on  an 
application  to  discharge  the  feme  covert^  who  had  been  taken 
in  execution  on  a  judgment;  but  the  rule  was  denied,  because 
she  had  improj)erly  pleaded  her  coverture  in  bar*'.  In  a  case 
in  Lulwyche,  where  the  defendant  pleaded  in  bar  that  he  ought 
not  to  be  compelled  to  answer,  because  before  the  original 
writ,  f  o  wit,  oh  such  a  day,  she  took  to  husband  J.  S.  and  mar- 
ried  him  uccordiiig  to  the  rites  and  ceremonies  of  the  church  of 
t^ngland,  and  that  J.  S.  was  still  alive ;  concluding  with  a  ve- 
rification, and  prayer  of  judgment  if  she  ought  to  becompelletl 
to  answer ;  to  wliich  plea  the  plaintiff  replied  an  imparlance  bj 

»»  Machell  v.  GaiTctt,  3  Salk.  64.  «  Beckc  v,  Cavalier,  1  Keb.  822. 

Et  We  PluUps  *.  Taylor,  Id.  632.  ^  Perin  v.  Corbs,  2  Keb.  134 
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way  of  estoppel ;  judgment  of  regpondeas  ouster  was  giTen, 
because  the  plea  was  only  in  abatement,  and  was  not  pleadable 
after  imparlance  ^  On  the  other  hand  it  is  clear,  that  the  deu 
fendant  cannot  plead  her  coverture  in  abatement,  but  must 
plead  it  in  bar,  if  she  was  married  at  the  time  of  *the  promises,  [♦543"] 
and  if  it  be  pleaded  in  abatement,  and  the  fact  of  her  marriage 
at  that  time  appear  by  the  replication,  and  is  admitted  by  de. 
murrer  thereto,  there  must  be  judgment  of  respondeas  om^ 
ter(a). 

e  Bartelot  v.  Burton,  1  Lutw.  22. 


(fl)  Turtle  v.  Lady  Worsley,  T.  23  Geo,  3. 

Assumpsit  fbr  srsods  sold  and  deUvered.-— Plea,  coyerture  in  abatement  ifcorertim 
—Replication,  that  the  defendant,  before  the  promises,  eloped,  and  contt-  mJE*^^ 
mially  afterwards  lived  separate  from  her  husband,  in  adultery,  and  was  J«n*»«'rf«t 
not  yet  reconciled,  to  him;  and  that  whilst  she  so  lived  separate  and  in  •n?i>iicaiion 
adultery,  she  made  the  promises  on  her  own  credit,  and  for  her  necessary  ment  aod 
use  as  ajeme  tole,  and  not  upon  or  for  tlie  credit  or  use  of  her  husband,  etc.  that'dc. 
To  this  replication  there  was  a  demurrer,  and  joinder  in  demurrer.  [SlrSd  at  * 

JStfoer,  for  demurrer.    The  plamtiiF  knew  he  was  contracting  with  a  Jjj  ^^  ***" 

married  woman.    The  question  is  wliether  she  by  lirin?  in  adultery  ac-  intw«.  which 

/•  .  .  •       ^.11,       r    .      r      ,  .  ..  t .     "  »diniu»d 

quires  a  power  of  contracting.     It  is  settled  that  the  husband  is  not  liable  by  demurs 

for  the  contracts  of  his  wife  living  in  adultery ;  but  it  is  another  question  nm'at  he"*    • 
whether  she  is  liable.    It  would  encourage  adultery  to  allow  fSme  co-  ^^^!^1,^ 
vertsXo  contract  in  such  circumstances ;  it  will  follow  that  they  must  be  ca-  «*"»  ow*/<?r. 
pable  of  acquiring  property.    The  defendant  may  expect  a  fortune  to  be 
lefl  to  her,  and  obtain  credit  on  that  expectation ;  but  she  can  never  be  lia- 
ble, unless  she  has  property.  The  case  of  Ringstead  «.  L4idy  Lanesborough, 
H.  23  G.  o.  was  determined  on  particular  circumstances,  all  of  which 
were  essential,  and  none  of  them  occur  here.    The  husband  muy  forgive 
his  wife.  He  may  sue  the  adulterer  for  keeping  her  from  him.  I  rely  upon 
the  reasoning  of  Blackstone,  J.  in  Lean  v.  Schultz,  2  Blac.  1195.    This  is 
not  one  of  the  cases  at  common  law,  in  which  a,  feme  conert  may  sue  and 
be  sued     It  will  be  asked  is  she  to  starve  }  No,  as  soon  as  she  returns  she 
is  entitled  to  alimony,  even  after  a  divorce  a  Tnentd  et  toro  for  adultery.   It 
is  so  laid  down  in  cases  in  Bum's  Ecclesiastical  Law.    (Lord  Manstielu 
and  B  OLIVER,  J.  said,  that  it  was  not  so.  She  never  ^vas  entitled  to  alimony 
after  adultery.    The  husband  may  be  Reconciled,  but  he  cannot  be  compel- 
led to  allow  her  any  thing.    She  can  only  have  alimony  pending  the,  suit.) 
It  will  follow  at  least  that  if  she  can  contract,  she  must  have  property. 
(Ijord  Mansfield.    Not  at  all.    The  husband  is  entitled  to  ever>'  thing 
til  at  comes  to  her.)    Tlie  question  whether  tlie  husband  ought  not  to  be 
joined  for  conformity,  is  open.    Tliat  was  determined  in  I^an  v.  Schultz. 
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♦5441       ^A  married  woman  cannot  legally  constitate  an  ailMoef  ^ 


leaded  and  therefore  if  she  be  a  sole  defendant,  she  should, plead  la 
by  ftttor- 

ney  person.  But  though  coverture  should  *be  pleaded  by  attoioey* 

{[*545]  no  objection  can  arise  if  it  do  not  appear  that  the  defendant 


(lord  Makbfield.  The  truth  is,  the  court  were  gready  dJTided  on  the 
question,  and  rode  off  on  the  point  of  jcnning  the  husband  for  confonmty.) 
Wood^  cantr^.  The  wife  has  forfeited  the  protection  of  her  husbsodr 
her  light  to  dower  and  alimony.  The  husband  is  not  haUe,'and  thereibie 
need  not  be  joined.  Salk.  118.  Str.  647.  706.  875.  2  InsL  435.  If  the  hus- 
band is  not  liable,  what  remedy  has  the  creditor  ?  May  she  not  provide  ne- 
cessaries for  herself?  The  question  here  is  as  to  necessaries.  This  is  not 
like  Hatchet  v.  Baddeley,  3  Blac.  1079.  It  is  alleged  here  that  she  lired  in 
adultery,  and  was  not  reconciled.  There,  the  acSon  was  not  for  necessa- 
ries. Lean  v,  Schultz,  2  Blac  1195.  was  a  case  of  separate  maintauiice; 
which  was  one  of  tlie  grounds  in  Ringstead  v.  Lady  Lanesboroug^. 

BoKver,  in  reply.  It  does  not  follow  that  because  tlie  husband  is  not  liable* 
the  wife  is.  If  the  wife  is  entitled  to  no  alimony,  it  would  only  prove  that 
«he  has  no  property,  and  is  incapable  of  having  any.  She  must  tiien  be  main- 
tained as  a  pauper.    I  still  rdy  on  the  husband  not  being  joined. 

Lord  Mansfield.  This  is  a  new  case,  and  of  very  extensive  conse- 
quence. All  the  cases  where  it  has  been  held  that.the  husband  is  not  liable, 
go  on  a  supposition  that  the  wife  is  not  entitled  to  alimony,  because  alimo- 
ny may  be  more  but  cannot  be  less  than  necessaries.  If  the  husband  were 
liable  for  alimony,  the  creditor  would  certainly  stand  in  the  place  of  the 
wife.  All  those  cases  go  on  that  supposition.  But  this  is  quite  new.  Nei- 
ther party  is  entitied  to  favour;  but  the  public  is  interested  in  the  dedsioo* 
The  case  was  therefore  directed  by  his  Lordslup  to  stand  ov^  for  fiirthct 
argument,  and  by  Civilians.  But,  at  a  subsequent  day,  bis  Lordship  said, 
'*  there  is  no  question  for  Civilians  to  argue ;  therefore  let  them  have  notice 
not  to  come.  Tliis  is  a  plea  in  abatement,  and  cannot  be  pleaded  in  that 
way,  because  it  amounts  to  the  general  issue,  that  there  was  no  promise.** 
BvLLER,  J.  Is  tliere  any  case  wherein  a  man  is  joined  for  conformity 
agunst  whom  no  judgment  can  be  given  ?  Coverture  is  sometimes  a  plea  in 
abatement ;  but  it  is  in  all  cases  subject  to  the  general  rule,  that  a  plea  in 
abatement  must  give  a  better  ^'rit.  It  is  proper  when  a  married  woman  it 
sued  for  a  debt  contracted  while  sole.  It  is  giving  notice  that  she  is  nov 
nuuiied,  and  her  husband  must  be  sued  with  her.  That  gives  a  better 
writ  It  would  be  proper  in  this  case  on  the  plea  alone ;  but  it  appears 
by  the  replication,  the  facts  of  which  are  admitted  by  the  demurrer,  that 
she  was  married  at  the  time  of  the*promises,  but  separated  iroin  her  hus- 
band and  living  in  adultery.  The  husband  therefore  cannot  be  sued,  and 
it  appears  upon  this  record  that  the  plaintiff  cannot  have  any  better  writ ; 
csmsequently  th«  plea  amounts  t«  the  general  issue,  and  there  must  be 

lodgment  tf  rt^pmdetu  omttr. 
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lirai  c6tert  at  the  time  of  pleading  ;  .and  thongh  that  sbould  ap* 
pear,  (if  it  be  more  than  an  irregularity,  which  is  doubtful)  the 
plaintiff  cannot  it  seems  harejiidgment  against  the /^mecov^r/. 

Coverture  in  bar  is  generally  pleaded  as  haying  existed  at  the  Time  6i 
time  of  making  the  promises.     It  seems  not  necessary  to  say,  co^e^- 
^'  and  from  rhence  to  the  time  of  the  action  ;"  for  if  the  party 
were  covert  at  the  time  of  the  promises,  she  cannot  be  sued  at 
all.     if  the  point  *were  not  to  be  considered  as  settled  %  there   r*540l 
seems  to  be  ground  for  contending,  that  although  the  defendant 
were  not  covert  at  that  time,  yet  if  she  was  so  when  the  action 
was  commenced,  it  is  sufficient  to  plead  that  fact,  or  give  it  in 
evidence ;  for  it  shews  that  no  action  could  be  legally  brought 
or  maintained  in  her  name  alone,  the  legal  interest  or  liability 
being  transferred  to  fte  husband  during  the  marriage,  and  bar.  - 
ring  any  action  so  brought,  as  much  as  outlawry,  or  the'like, 
where  the  cause  ot  action  is  forfeited  s  ;  though  if  she  were  not 
married  until  after  the  issuing  of  the  writ,  the  coverture  can 
only  be  ploaded  in  abatement^,  if  at  all  ^ 

The  proper  form  of  pleading  coverture  is,  that  the  party  was  .pu  ^  . 
coTert,  and  the  wife  of  (or  married  to)  such  a  one ;  for  although  how  stat: 
a  man  is  liable  to  the  debts  of  a  woman  with  whom  he  cohabits,  ^' 
and  shares  his  name  and  credit,  such  a  woman  is  not  protected 
by  the  law,  and  cannot  plead  as  a  married  woman ;  and  although 
a  marriage  de  facto  is  sufficient,  and  whether  it  be  canonically. 
legal  or  not  is  immaterial,  yet  a  marriage  is  absolutely  necessa^ 
ry  to  be  stated,  whatever  evidence  may  be  required  to  prove  the 
statement.    It  seems  to  be  wholly  unnecessary  however  to  aver' 
that  the  husband  was  or  is  living ;  for  if  he  were  not  at  the  time 
to  which  the  plea  alludes,  the  party  could  not  have  been  the. 
wife  of  or  married  to  him,  but  his  widow ;  and  his  death  sub- 
sequent to  that  time  cannot  alter  the  case. 

No  venue  need,  it  seems,  be  laid  where  the  marriage  was ;  ^ 
and  if  coverture  be  pleaded  as  having  taken  *place  in  a  foreign  necessmr. 
country,  it  will  be  considered  as  pleaded  without  any  venue ;    C*547j 
for  the  object  of  the  plea  is  to  state  the  party's  coverture  at  the 
time  of  the  promises,  and  not  the  simple  fact  of  her  marriage. 
Besides,  the  statement  of  the  marriage  may  be  considered  only 
as  matter  of  surmise  relating  to  the  person,  and  in  the  nature 

f  Jnte  451, 2.  K  Sed  vide  tupr^,  h  Mon^  o.  Painter,  4  D. 

St  E.  265.  <  King' «.  Jones,  3  Ld.  Raym.  1525. 
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of  an  excepiion  in  abatement  1 ;  and  if  matters  arising  in  a  fo. 
reign  country  become  maiterial,  in  an  action  the  can^  of  which 
IS  properly  triable  here,  the  cognizance  of  the  action  itself  will 
draw  to  it  the  cognizance  of  all  matters  connected  fherpwith^. 
This  doctrine  which  has  even  been  ruled  in  a  writ  of  dower, 
applies  mudh  more  forcibly  to  an  action  of  assumpsit,  or  other 
personal  action,  wherein  the  Talidity  of  the  marriage  cannot  be 
questioned, 
eonclu.         -^  plea  of  coverture  must  be  concluded  with  a  rerification, 
rion  of      and  not  to  the  country,  though  it  disproves  the  Irail  Talidity  of 
^  .the  promises  in  the  declaration ;  for  it  does  not  deny  the  pro- 

mises directly,  or  defaciOj  but  dejure  merely,  and  aroids  the 
actual  making  of  them  by  matter  in  law,  to  whidi  the  plaintiff 
may  hare  some  special  answer  * ;  therefore  it  is  necessary  that 
he  should  ha^e  an  opportunity  of  answering,  and  not  be  drfreii^ 
by  the  defendant's  concluding  his  plea  to  the  country,  to  go  to 
an  immediate  issue  on  the  facts  stated  in  it. 
General         '^^^  usual,  and  now  almost  universal,  replication  to  a  pl^ 
replica-     of  coTerture  in  assumpsit  is,  in  denial  of  the  coverture  as  plead- 
nial.      ^  ^  5  under  which  the  plaintiff  may  give  in  evidence  the  nmrriage 
[*548]    of  the  supposed  husband  with  a  *former  wife  still  living,  tljat 
e>'idence  proving  that  there  was  no  marriage  at  ail  between  the 
defendant  and  her  supposed  husband,  he  being  unable  to  con- 
tract marriage  with  her  ■".     But  the  common  law  lias  allowed  a 
married  woman  to  sue  and  be  sued  atone  without  her  hnsband 
under  the  following  circumstances,  which  may  therefore  be  re. 
plied  to  a  plea  of  coverture.     It  seeihs,  that  under  a  general 
replication  in  denial  of  the  coverture,  the  legal  validity  of  the 
marriage  cannot  be  called  in  question  ;  nor  can  it  be  brought 
into  question  by  any  special  replication  to  a  plea  of  coverture, 
in  actions  of  assumpsit,  or  the  like  ». 
Keplica-         Lord  Coke  says,  an  abjuration,  that  is,  a  deportation  for  ever 
juration  '  '"*^  *  foreign  land,  like  to  profession,  is  a  civil  death ;  which 
profes-      ig  the  reason  that  the  wife  may  bring  an  Action,  or  be  implead. 
ishment, "  ^9  during  the  natural  life  of  her  husband^.    And  so  it  is,  if  by 
relega-      act  of  parliament,  the  husband  be  attainted  of  treason  or  felony^ 
voice  &cl  ^^^  1'  banished  forever;  such  a  banishment  being  also  a  civil 

j  2Ld.  Rayro.  1504^  5.  k  2H,B.  162.4D.  &E.766.  rD.&E.  243- 

8  D.  &  £.  545.        1  Poft  548.        m  Ganer  v.  Lady  Lanesborough,  F^eake's 
Rep.  ir.  n  Salk.  437. 1  Sho.  50.  S.  C.  2  U.  B.  155.  »  Cclit.  133. 

a.  And  see  2  Blac.1081. 
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deaUtP.  But  if  the  hasbaad  have  judgment  to  be  exiled  for  a 
time  only,  which  some  call  relegation,  that  is  no  civil  death  <i ; 
although  for  the  time  the  effeqt  is  the  same  to  the  wife,  and 
therefore  it  is  said  to  be  equally  necessary  that  she  should  have 
a  right  to  sue  alonef.  An  abjuration  is,  seemingly  for  the  above 
reason,  called  a  divorce  between  husband  and  wife ;  and  where 
there  is  a  divorce  a  vinculo  matrimonii^  it  appears  to  have  the 
same  effect  as  abjuration,  with  respect  to  the  wife's  suing  and 
being  sned  alone*.  By  our  law,  no  subject  can  be  ^exiled  or  [^549} 
banished  his  country,  but  by  authority  of  parliament ;  nor  can 
there  be  an  abjuration  of  the  realm  except  upon  an  ordinary 
proceeding  at  law.  It  is  observable  that  by  the  common  law, 
the  wife  of  the  king  of  England  is  considered  as  independent 
of  the  king,  and  may  sue  and  be  sued  without  him ;  for  policy 
will  not  allow  the  king,  who  has  the  care  of  the  public,  to  be 
troubled  with  the  private  concerns  of  his  consorts 

Where  it  appeared  in  evidence,  in  support  of  a  plea  of  cover-        . 
ture,  that  the  defendant's  husband,  a  foreigner,  went  abroad  in  er,  dc 
the  year  1793,  and  had  not  returned  in  Easter  Term  37  G.  3.  ^^^ 
daring  which  interval  his  wife  had  kept  house,  and  paid  bills 
for  goods  furnished  on  her  own  account  and  in  her  own  name, 
but  the  husband,  on  his  going  abroad,  had  proposed  to  remain 
absent  only  for  four  months,  and  as  the  witness  believed  had 
not  abandoned  his  intention  of  returning  to  this  country,  though 
he  had  not  yet  done  so :  Lord  Kenyon  ruled,  that  the  defendant 
^\as  liable,  within  the  principle  of  the  old  common  law,  where 
the  husband,  had  abjured*the  realm ;  although  if  the  husband, 
after  being  absent  for  a  short  time,  had  returned  and  paid  bills 
contracted  by  his  wife  in  his  absence,  and  again  left  the  king.  ^ 
dom,  he  should  hold  the  wife  not  liable;  but  there  being  a  de. 
sertion  of  the  kingdom,  and  an  absence  for  some  years ;  the 
husband  was  no  longer  domiciled  here;  and  in  the  interval,  his 
wife  was  supplied  with  the  articles  in  question ;  if  she  was  not 
to  be  held  liable,  for  debts  contracted  under  such  circumstances, 
she  might  be  starved *».     *In  another  case,  against  the  same  de-    [*550] 
fcndant,  before  Lord  Kenyon  at  nisi  prius^  where  the  action 
was  for  a  milliner's  bill,  the  first  article  iu  which  appeared  to 

P  BeOouLp's  case,  Co.  Lit  133.  a.  q  Id.  r  Xd.  noth,  »  2  Blac. 
Bep.  1061,  2.  8  D.  &  £.  54&  ^  Co.  Lit.  133.  a.  "  Walford  v.  Duchess 
de  la  Piennd,  2  Esp.  ll^p.  554^ 


4l.(^  'VL^JLBf   &C«    IN   ASSUMMIT) 

'  have  been  delWered  at  a  time  when  the  d^endant's  bu^NUiAwis 
in  England ;  Lord  Kenjon  held  that  the  contract  might  be  £. 
Tided,  saying,  the  wife  conld  not  be  charged  for  such  articiefias 
were  delivered  whilst  the  husband  resided  here ;  but  when  fae, 
being  a  foreigner,  left  the  kingdom,  the  wife  became  liable. 
His  Lordship  observed,  that  had  it  been  the  case  of  an  English, 
man,  who  might  be  presumed  to  have  animus  reteriendiy  it 
might  be  different^. 
^     _  In  the  two  cases  cited  from  Espinasse's  Reports,  it  does  not 

replica-      appear  whether  there  was  a  special  replication  of  the  facts  relied 
f^"iJcc^  upon  by  the  plaintiff,  in  answer  to  the  defendant's  plea  of  co. 
saxy.         Terture ;  but  there  can  be  no  doubt  of  the  propriety  of  Tepljiog 
such  facts  specially,  where  they  will  maintain  the  action,  though 
the  plea  may  possibly  be  so  pleaded,  as  to  giye  the  plainti£f  an 
opportunity  of  giving  the  facts  in  evidence,  without  a  special 
replication ;  as,  if  it  state  that  the  defendant  still  is  covert^  and 
the  wife  of  or  married  to  her  husband,  who  is  still  living;  which 
may  be  considered  as  excluding  the  idea  of  his  civil,  as  well  as 
natural  death.     However  it  seems  advisable,  in  all  cases  of  this 
nature,  to  reply  specially ;  though  certainly  if  the  defeodaBt, 
instead  of  pleading  her  coverture,  give  it  in  evidence  under  the 
general  issue,  the  plaintiff  may  also  give  in  evidence  under  that 
issue,  any  facts  which  constitute  a  l^al  answer  to  such  a  defeece, 
r*  55  n       *^°  *  ^^®  before  Yates,  J.  on  the  Northern  circuit,  where  the 
Trans.      defendant,  under  the  general  issue,  gave  coverture  in  evidence; 
portaiioD.  ^^^  ^j^^  plaintiff,  in  answer  thereto,  proved  that  her  husband 
had  been  transported  for  seven  years,* which  had  not  expired; 
the  question  being  whether  she  was  liable,  Yates,  J.  thought^ 
that  the  transportation  suspended  her  liability  ^.     Lord  Mans- 
field appears  to  have  ruled  the  same  doctrine,  in  a  similar  rase 
before  him  at  Maidstone*.     There  can  be  no  doubt,  but  that  if 
the  facts  given  in  evidence  by  the  plaintiff  would  have  supported 
the  action  on  the  general  issue,  they  might  have  been  replied 
specially,  if  the  defendant  had  pleaded  her  coverture. 

The  following  replication  to  a  plea  of  coverture  in  assumpsit 
plicsttion "  hfts  ^cen  holden  good  on  a  general  demurrer,  viz,  that  before 
of  deser-  and  at  the  time  of  making  the  promises,  and  from  thence  hither- 
teahn,       to,  the  husband  lived  and  resided  in  parts  beyond  thp  seas  out 

^  Franks  «.  Same,  Id.  587.  w  sparrow  v.  Carruthers,  dtcd  3  fl*c. 

1197,  8. 1D.&E.  6,7.1B.&P.S59.  <  Anon.  lU  &B.  7, 
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of  this  kiogdom,  to  wit  at  Hamburgh  ;  and  that,  duriDg'all  y^i^ 
that  time,  the  defendant  lived  in  this  kingdom,  separate  and  good. 
aparrt  from  him,  and  carried  on  the  business  of  a  merchant,  as  a 
$ii%l6  woman  and  sole  trader,  to  wit,  at  Westminster  ;  and 
that  the  plaintiff  did  not  give  any  credit  to  the  husband,  but 
dealt  with  the  wife  as  a  f^me  sole  and  on  her  credit,  and  that 
she  made  the  promises  as  such /^me  sole  as  aforesaid.     In  this  * 

case,  Buller,  J.  in  commenting  on  Belknap's  case,  said,  that 
the  husband  there  was.  banished,  but  it  was  not  stated  whether 
he  was  banished  for  one  year  or  for  five  years,  or  for  life ;  it  was 
held  sufficient  that  he  was  in  ^banishment  at  the  time  when  La.  [*55^] 
dy  Belknap's  contract  was  made,  and  he  could  see  but  oneprin. 
ciple  on  which  the  case  could  have  been  decided,  viz.  that  the 
matrimonial  rights  were  at  least  suspended  during  the  banish, 
meat  of  the  husband.  In  later  times,  the  cases  had  gone  farther 
where  the  husband  was  sent  out  of  the  country  for  his  crimes  y; 
whereas  in  the  principal  case  the  husband  had  voluntarily  aban. 
doned  his  wife,  and  for  any  thing  that  appeared  never  was  in 
England,  and  perhaps  never  might  come  there ;  ihe  wife  had 
traded  as  nfSme  sole  y  had  obtained  credit  as  such ;  and  ought 
to  be  liable  for  her  debts.  Heath,  J.  also  held  the  cases  of  ba. 
nishment  and  transportation  of  the  husband  directly  in  point ; 
and  observed,  that  it  was  for  the  benefit  of  the  wife  that  she 
should  be  held  liable,  otherwise  she  could  obtain  no  credit  *. 
In  the  case  of  Ringstead  and  Lady  Lanesborough,  of  which 
there  is  no  satisfactory  account  in  print,  where  the  defendant's 
husband  lived  in  Ireland,  it  was  held  sufficient  to  reply  a  sepa. 
rate  maintenance  by  deed,  without  stating  the  particulars  of  the 
deed,  or  making  pro/er/  of  it.  (a) 

7  See  Sparrow  v.  CamiUiers,  and  Anon.     JnteSSi,  *  De  Gaillon 

V.  L'Aigle,  1 B.  &  P.  357.     £t  vide  ante  548,  9. 


(a)  RiKOSTEAD  V.  Lady  Lanesborough,  H.  23  Geo,  3.  cited  1  D. 

&  E.  6. 

Tills  was  an  action  of  assumpsit.    The  defendant  pleaded  1st,  tlie  gene-  Repiieaiion 
ral  issue  :  2dly,  tlie  statute  of  limitations  ;  and  3dly,  that  at  the  time  of  *^  P^^  of 

coverture, 

the  promises,  she  was  covert  of  the  Earl  of  Lanesboiough,  then  her  huB-  that  defim- 
band,  since  deceased ;  to  the  last  of  which  pleas  the  plaintiiF  reptied,  that  hiuimnd,    ^ 
the  dcieftdant  and  her  husband,  long  before  the  n^aking  of  the  promises,  JUS^mJ^* 
viz.  on  such  a  day,  were  parted  and  separated,  and  lived  apart  aod  teparate  JJJf™^' 

51  ''^ 
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[*553]        *But  in  a  subsequent  case,  where  the  plaintiff  repliea  in  the 

T*^^ljn'  ^^^^®^'*"g  ^^°*  ^^  *  P'^*  of  coverture,  on  ♦a  general  demorrer, 

^         -^    thedefendant  had  judgment.     The  repUcatioQ  stated,  that  be. 

fore  and  at  the  time  of  making  the  promises,  and  conihrnaliy 


■^■^ 


separate  till  ^^^  ^^^^  Other ;  and  always  from  thence  and  until  the  time  <tf  the  doA 
hi«iiiiitii,be  of  the  husband  continued  to  live  separate  and  apart  from  each  odMr«be 
Uiid  and  she  liiing  in  Ireland,  and  she  in  En^and  ;  and  that  during  all  that  6mc  by  a 
dun'nf    '  *  certain  deed  of  separation  and  maintenance  for  that  purpose  made,  she  bad 
i»iie*had' a*   *  ^^^^  maintenance  from  him  which  was  duly  paid  to  her  for  her  separJr 
•eiMnite       support  and  subsistence.    The  defendant  demurred  specially  to  diis  rcpli- 
tin  nee  by      cation  ;  and  assigned  for  causes,  *that  the  plaintiffii  had  not  set  feitb  tke 
him,  whidi    date  of,  or  parties  to,  or  the  substance  of,  the  deedofaeparatkm  andBttB- 
j^!kt1"i!rid    tenance  in  the  replication  mentioned,  nor  the  amount  of  such  prdaided 
^a^i  "d       maintenance,  nor  when  payable ;  nor  have  brought  into  couit  the  said  lited 
n)iim>r,        or  any  counterpart  thereof;  and  that  the  replication  o0ered  to  put  in  issue 
stfttiii)^'  the    matter  foreign  to  the  matter  in  bar  pleaded  by  the  defendant, 
ofihed^.       Lord  Mansfield  (after  stating  the  pleadings.)    The  opimonth&tl 
•r  •i;nkiHR:     shall  give  M'ill  be  on  ail  the  circumstances  ;  and  it  will  be  an  antborit^ 
only  when  they  all  conciu*.   By  tlie  general  rule  of  the  coaiaion  facw»  a  inR* 
lias  no  separate  power  of  contracting.    She  has  no  property.   Her  persoiui 
estate  absolutely,  and  her  real  estate  diunng  coverture,  is  her  husband^s 
therefore  she  cannot  contract,  and  he  is  boXmd  to  maintain  her.    He  i'^ 
bound  for  necessaries,  and  she  cannot  bind  herself.    But  gcsienJ  rulr> 
may  be  varied  by  change  of  circumstances.     Cases  arise  within  the  letter< 
but  not  within  the  reason  of  them  ;  thcrciore  exceptioiis  are  made,  which 
together  widi  the  rule  form  a  system  of  law.    The  general  rule  has  had 
many  exceptions  grafted  upon  it.     Modem  inventions  have  contrived  st  • 
paratc  property  in  the  wife     For  necessaries  in  those  cases^  no  remedy  lie^ 
agsunst  the  husband.    The  eariy  cases  arose  on  exile,  orabjuiation  cf  ti)** 
Imsband.    Lord  Coke  calls  it  a  c'tvil  death;  but  it  is  not.     It  otrfyiesem. 
bles  it,  In  giving  tlie  wife  power  to  sue.    These  were  in  H.  4^  fidw.  3.  &  H- 
6.    In  W.  3.  Dr.  Marrarin's  cose  arose.    It  is  true  it  waa  a  motion  for  ^ 
new  trial  ;  but  it  is  rcmai^kable  ^at  reason  is. not  given,  and  Lord  M^ 
compares  it  to  abjuration.    The  case  at  Carlisle  bef<aw  Tates,  J.  cannot  t^r 
cited  as  an  aiilhoritj'.    Transportion  is  within  the  reason  of  eadle;  tboup 
Lord  Coke,  confining  himself  to  the  letter,  says,  the  crile  must  be  for  liic 
Cannot  a  woman,  whose  husband  is  transported,  or  abroad,  go  into  aenict  - 
Cannot  she  sue  for  wages  ?  The  question  is  can  the  ddendant  avail  bcr 
self  of  the  plea  of  coveture,  or  shall  be  considered  as  aole  when  the  del: 
was  contracted  ?  The  agreement  between  Lord  and  Lady  Lanesbomi:^'!- 
bound  both,  as  much  as  if  they  had  been  single.     6he  has  a  pmpen) . 
She  is  not  under  the  controul  of  the  husband.    The  creditors,  even  for  ne- 
cessaries, have  no  remedy  against  the  husband.    8he  got  credit  as  sinj^l^: 
Shall  she  be  permitted  now  to  say  she  is  not  single  ?  I  remember  acasc  be- 


from  thence  laA^Mb^  tbe  husband  iiYed  and  rissided  hi  partfe 
bejoiid  the  seas^  that  is  to  say,  iAhat  paft  of  the  United  K.mg. 
dMn  of  Gteht  Britain  and  Ireland^all^d  Ireland;  and  during 
all  that  time  the  defendant  lived  in  this  kingdom^  separate  and 
apart  freih  her  husband,  as  a  ^single  woman  ;  and  that  the  said  r*555l 
defeknfimt  mkde  the  promtm  as  sach  giogle  woman  ;  to  wit,  "at, 
4&c.^  In  this  case,  Sir  j^ames  Mansfield,  C.  J.  observed,  that 
the  terma  of  the  replication  were  perfectly  consistent  with  a 
meris  temporaty  abseihce  ;  and  might  be  applied  to  the  case 
of  eVery  man  who  gbes  for  a  short  time  to  lire  in  Ireland,  or 
Scotland,  aiid  whos^  wife  in  the  mean  time  contracts  debts  here. 
Heath,  J.  remarked,  that  the  case  of  De  Gailloti  and  L'Afgle 
proofed  In  h  great  measure  upon  th^  ground  of  the  defendant's 
husband  b^ing  a  foreigfidr  K 

hist  it  iieems  diflfcalt  to  reconcile  the  cases,  unless  the  deser-  p.    .  , 
tion  of  the  realtn  by  a  foreigner  is  to  be  altogether  distinguish,  of  the    ' 
ed  from  the  relegation  of  it  by  a  natural  bom  subject ;  and  that  ^o^g 
then  they  should  be  replied  diflTerently.     Certainly,  the  atiore  question- 
oasbs  go  beyond  the  old  law,  as  laid  down  by  Lord  Coke ;  and 

*  Fanar  «.  Ckmntessof  Granard^  1  N.  R.  80.  b  yide  the  cases  of 

the  Dutchess  De  k  Pienne>  ante  549,  50. 


ibre  nte  at  Cuildliall,  of  an  action  against  a  woman  on  a  bond.  She  attempt - 
^  to  ikbe^sr  coverture,  but  she  had  traded  and  acted  as  single,  and  I  would 
oot  sofler  her  to  set  up  such  a  defence.  There  is  no  case  in  point ;  Mie 
must  nake  a  precedent  fr(»n  i^ason  and  analogy.  As  to  tbe  two  cases 
from  the  Common  Pleas,  in  one  of  them.  Hatchet  v.  Baddeley,  2  Blac. 
1079.  the  wife  had  no  separate  maintenance.  It  d^d  not  follow  from  the 
Word  ^  elopement,"  that  she  lived  in  adultery.  In  the  other  case.  Lean  v. 
^hutz,  2  Blac.  Ild5.  the  court  was  divided  on  the  merits.  The  ground 
on  which  that  case  was  dedded  does  not  occur  here  ;  but  I  am  free  to  say 
"ivt  if  Lord  Lanesborough  were  a£ve  and  in  Ireland,  be  need  not  be  joir- 
^d.  This  is  not  like  the  cai^  of  the  custom ;  because  tiiere  tile  husband  is 
interested  in  the  property.  It  is  like  tlie  case  of  exile ;  but  much  stronger, 
hi  cases  of  exile,  tlie  wife  is  sued  alone.  To  the  plea  of  coverture 
exile  is  a  good  replication.  The  present  case  resembles  that  in  all  circum- 
stanoes.  The  husband  liyed  constantly  in  Ireland,  out  of  the  process  Of 
our  oourta.  In  the  case  of  exile,  if  the  wife  went  over  to  her  husband,  his 
eights  revived.  Under  all  the  circumstances  of  tliis  case,  we  arc  of  opinion 
tUat  the  defendant  ought  not  to  be  permitted  to  avail  herself  of  this  most 
*'»>iquitoqs  defence. 

Judgment  ibr  plaintiff. 
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it  is  to  be  feared  that  tbe  principle  established  by  ikem^  if  ex. 
tended  to  cases  which  may  dibur  after  the  husband's  return 
from  a  temporary  absence,  |^y  produce  considerable  dificnl- 
ties^ 

Blope-  ^°  ^  ^^^  ^^  Judge  Blackstone*s  Reports  *>,  where  inansirer 

ment    '    to  a  plea  of  corerture  in  assumpsit,  the  plaintiflf  replied,  that  the 
defendant,  before  the  cause  of  action  accrued,  eloped  from  her 
husband,  and  had  ever  since  lived  separate  from  him  ;  and  that 
the  credit  was  given  to  him  alone ;  it  being  made  a  question 
whether  this  replication  was  good,  Lord  Chief  Justice  De  Grev 
[*556]    observed,  that  in  cases  of  abjuration,  8cc.  the  wife's  *separatP 
liability  was  created  by  the  acts  of  her  husband ;  but  no  act  of 
the  wife  could  ever  make  her  liable  to  be  sued  alone.    If  she 
could  be  sued,  she  might  sue  and  acquire  property,  release  ac* 
tions,  execute  deeds,  &c.  which  would  overturn  first  principles. 
Blackstone,  J.  observed,  that  it  did  not  follow  that  the  wife 
"  might  be  sued,  if  the  husband  could  not ;  he  thought  that  oei. 
ther  of  them  could  be  sued.     He  considered  that  the  difficulty 
of  gaining  credit  would  be  beneficial  to  society,  by  reducing  the 
number  of  prostitutes  ;  and  concluded  by  saying,  that  it  would 
be  endless  to  pursue  the  idea  that  a  married  woman  could  be 
sued  alone,  through  all  its  legal  absurdities.    Nares,  J.  concur- 
red in  opinion,  that  no  action  would  lie  against  a/^me  i^orertj 
without  her  liusband.     However,  it  does  not  clearly  appear, 
that  this  case  required  a  determination  of  the  general  question  agi- 
tated in  it ;  not  only  because  judgment  was  signed  for  want  of 
a  rejoinder,  which  seems  to  have  rendered  unimportant  the  pre- 
vious pleadings,  but  also  because  the  replication  was  ol^ecdon. 
able,  on  account  of  the  uncertainty  of  the  allegation  in  it  thst 
the  defendant  eloped,  and  its  not  expressly  stating  that  she  had 
committed  adultery  ;  on  which  latter  ground,  Gould,  J.  found- 
ed his  opinion  for  arresting  the  judgment «.     The  same  ques- 
tion seems  to  have  again  arisen  in  a  subsequent  case,  without 
having  been  decided  (a). 

c  Vide  po9t.  *  Hatchett  «.  Baddeley,  2  Blac.  1079.  '  But  sec 

GilchriBt «.  Brown,  pott  563. 


(a)  Swain  «.  Bradipord,  T.  25  Geo.  3. 
^p!!?  of°       1'his  was  an  action  of  assumpsit     The  declaration  contaiDed  ^e^^ 
^haidcfiai-    counU;  lst»  Indelritatue  attumfitit,  for  use  aadoccupvtioB  of  iaaitbd 


IN   ATOIBAMCS.  4^1 

^In^ftiiotlier  case  io  Blackstone's  Reports,  wbere  the  repH-    [*657] 

cation  stated  that  before  the  promises,  the  *defendant  and  her  S^*™^*^ 

hasband  parted  and  had  ever  since  lited  apart,  and  that  since  nance. 

[♦558] 


rooms  in  the plaintilTs bouse;  2dly,  ^antum  meruit  for  the  like ;  3(lly,  and  Jjjf  ^^,*^* 
4thly,  For  goods  sold  and  delivered  ;  5thly,  and  6thly,  Fop  money  paid*  jj'  •»**  ''v* 
aoid  lent ;  and  7thly,  On  an  account  stated.    The  defendant  pleaded  her  ry;  that  the 
coTertuie,  in  bar.    The  plaintiff  entered  a  nolle  firoie<ftii as  to  the  three  last  Tn'd^en-^'^* 
counU ;  and  as  to  the  rest»  replied,  that  long  before  the  promises,  yiz.  1  g^"'!^'^' 
Januaiy  1782,  the  defendant  Toluntarily  and  of  her  own  accord,  eloped  and  '^*  and  fbr 
absented  herself  from  her  husband,  and  continually  from  that  time,  until  Uub.  it' good! 
and  at  the  time  of  making  the  promises  and  hitherto  did,  and  still  doth  ab. 
sent  herself  and  live  separate  and  apart  from  her  husband  in  adulter}*,  and 
hath  not  been  nor  is  yet  reconciled  to  him  ;  and  that  whilst  she  so  lived  sc 
parate  and  in  adukery,  she  made  the  promises  in  the  four  first  counts 
mentioned,  which. were  for  lodgings  and  provisions,  found  and  provided 
for  her  by  the  plaintiff  after  such  elopement ;  upon  her  own  credit,  and 
for  her  own  use  and  account,  solely  and  separately  in  the  manner  of  a 
feme  sole,  and  not  upon  or  for  the  use,  credit,  or  account  of  her  husband  ; 
such  lodgings  and  pronsions  being  necessary  for  her  subsistence,  support, 
and  maintenance.    To  this  replication  there  was  general  demurrer,  and 
joinder. 

Sir  T.  Dtnenportf  for  demurrer.  In  general,  according  to  the  older  cases, 
covertuce  destroys  the  idea  of  such  an  action  as  t^  present.  In  cases  where 
the  wife  is  abandoned,  as  in  the  case  at  Carlisle,  {ante  551.)  she  may  «ve. 
But  here  it  must  be  contended  that  she  may  be  wed.  As  to  pecessaries, 
it  does  not  seem  to  make  any  difference.  It  must  be  maintained  tliat  mak- 
ing her  liable,  without  bong  able  to  contract  for  her  benefit,  is  by  way  of* 
comp^aon,  to  make  her  return  to  her  husband.  Non  constat  on  these 
{headings,  that  the  plaintiff  is  not  the  adulterer.  He  should  have  stated 
who  was  the  adulterer.  This  prevented  a  reconciliation ;  because  she  may 
be  sent  to  gaol. 

Woody  dontra.  Though  this  case  be  new,  it  goes  on  principles  s^tled 
in  former  cases.  It  is  laid  for  necessaries,  in  case  the  court  should  be  in- 
clined to  draw  the  same  line  as  in  the  case  of  infants,  holding  the  wife  lia- 
ble for  necessaries  only  ;  because  it  would  be  too  much  to  say  she  must 
starve,  which  must  happen  if  she  cannot  contract  for  necessaries.  In  Hat- 
chet «.  Baddeley,  2  Blac.  1079.  one  objection  was,  that  the  demand  was  not 
for  necessaries.  As  to  the  presumption  that  the  plaintiff  was  the  adulterer, 
and  that  it  should  have  been  replied  who  was  the  i&dulterer,  it  is  not  one 
of  the  special  causes  of  demurrer.  Besides,  the  goods,  &c.  are  said  to  be 
furnished  to  the  defendant  on  her  own  credit,  which  would  not  be  true  if 
furnished  to  a  woman  who  lived  in  adulteiy  with  another  This  case 
is  within  the  princi|^  of  Barwell  and  Brooks.  That  was  the  reason  of 
old  caieSy  •»»  of  exile,  where  the  wife  is  liable  to  be  sueil.    One  ground  in 


4fl  ytisAs,  iic.  fiF  iMmmvsitj 

l*55Q']  ^^  thne  erf  «Mr  wparatioii,  *«b«  h«d  a  proper  ■aaintBatece 
jMid  to  ber,  and  tlmt  tlie  goods  for  wMch  tie  action  wasbroa^ 
were  neeessaiy  and  saitable;  the  conrt  took  iidie  to  cOtoMder: 
and  De  Grey,  C.  J.  id  deliTering  their  opintoo,  stated  one  of 
Ifie  questions  to  be  wfietfier  the  wifis,  hating  a  separate  filaiiitF« 
nance,  was  liable  to  answer  for  her  separate  debts  as  af^me  soU; 
bat  it  was  not  necessary  to  decide  that  genwal  question  upon 
timt  record,  for  tb^  whole  was  totally  vicious,  as  the.  husband 
W9§  not  a  party  ^ <    Howerer  the  ctmrt  thought,  that  altbo^b  a 
wife  might  require  a  separate  character  by  the  eitil  tetk  of  her 
husbaird,  as,  in  the  case  of  his  abjuration  of  the  reahii,  &c.  yet 
that  the  wife  could  not,  by  a  roluntary  separatiou,  acquire  suck 
ft  character  as  might  be  called  a  ci?il  widow hood^  nor  is  any 
Btich  character  taken  notice  of  by  the  law  8« 

Hodem         Notwithstanding  the  aboTe  two  cases  in  Judge  Bladutoee's 

'^"^•»       Reports,  which  seem  so  well  founded  on  principles  of  Itw,  it 

nowo7er«        *^        ?  r         r  i 

^^^'  ^  Sec  Beard  v.  Webb,  2  H.  B.  93.  r  Lean  v.  Sdiutz,  2  Mac.  1195. 


lling^tead  and  Lady  Lanesborough  was,  that  the  husband  was  not  fiable. 
Here  he  b  not  liable;  that  is  quite  settled,  Robiaon  «.  Gocnoid,  6  MSd.  171- 
Cair  tr.  Khig,  12  Mod.  372.  Morris  «.  Martin,  1  Str.  647  Mainwarin^  «. 
SUids,  Id.  705  The  court  is  relieved  fiom  the  necessity  of  ded^ag  duil 
a  wife  is  liable  to  aijty  extent. 

1/ird  Mansfield.    There  is  no  allegation  tbal  the  defendaBdiswDrtli 
a  farthing ;  therefore  it  is  a  mere  question  of  imprisonment  , 

BuLLBa,  J.  The  case  of  the  husband  is  very  difierenl.    He  may  levetse 
a  judgment  against  the  wife.    Feme  eoveru  differ  from  infants ;  ^  tbe 
latter  are  not  of  judgment  Id  contract    Shall  a  woman  shelter  herself  by 
her  own  crime  ?  The  husband  is  no  party  to  the  record.    The  plakrtiff  is 
iiot  liable  to  any  imputation.    The  question  therefore  is,  whether  she  shall 
not  be  liable  ?  As  to  her,  I  see  no  reason  against  it    It  is  said  thattbe  hw 
takes  no  notice  of  women  in  this  situation ;  but  they  are  proteeted  in  their 
person,  and  cannot  contract  on  account  of  tlie  husband's  use.    ft  vcmld 
subject  her  to  imprisonment,  and  deprive  him  of  her  sodety.    Thai  does 
not  apply  here,  because  the  husband  does  not  desire  her  socie^*    The 
other  ground  is,  that  she  shadi  not  contract  on  account  of  her  ovn  in- 
abifity  $  she  shall  not  aiail  herself  of  that  here,  because  she  has  left  ber 
ho^and. 

Loid  Ma«8Ftbli>.  If  it  were  only  to  be  considered  asag«iHther,f 
ahould  have  no  difficulty  to  say,  the  defence  does  not  lie  in  her  moodb  l^ 
she  defended  herself  by  her  adultery,  it  would  be  no  plea;  buttbepbis- 
tiff  foutids  his  action  on  the  adultery. 

Ckria  o^wMn  «afr. 
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10  JiHMiifliihie,  ihsA  these;  «re  gacuay  decisms  m  ibe  m^ve  m^^ 


reports  wiiicli  deternmed  tliftt a//4i«  ep^^^  irUghl  be  ta«d 
^Hridi^ttl  her  luidband,  where  slie  lived  epari  ir<^  liiia  :witli  ^ 
separate  maiDtenance ;  althoi^h  without .  euc)^  mauftenaocBi 
e%  eo  adaltery  was  not  deemed  sufficieat  ta  make  her  separately 
liable.  In  one  of  those  cases,  where  coverture  was  pleaded, 
the  replication  stated  that  the/^me  *covert^  at  the  time  of  mak*  [*'560l 
ii^  the  promises,  lived  sepAite  from  her  husbaod  and  had  a 
Buti&cieiit  mainteoance  secured  tto  her  by  deed.  To  this  theee 
iTAs  a  special  demurrer,  assigning  for  cause,  that  the  replicatfOB 
was  calculated  to  pet  in  issue  matter  foreign  to  that  pleaded  ii| 
har.  The  case  was  twice  argued ;  and  Loixl  Mansfield,  it  is 
said,  went  very  fully  into  it,  and  decided  that  the  action  waa 
maintainable  b.  In  a  similar  action  it  was  held,  that  i^  local 
residenee  of  the  hushaad  made  no  difference  (a).     Inanofher 

b  fiingstead  v.  Lanesboroughy  Ante  553.  t 


(0)  Baxwell  v.  Brook%  H.  24  Geo.  3.  cited  1  D.  &  £.  6. 

Assumpsit  for  necessaries  fumislied  to  tlie  defendant,  and  goods  sdi  |t^|Mtite 
And  deii^efeditD  her.  The  defendant  pleaded  covertiUH:  m  bar.  The  plahk-  to  plea  of 
tiff  repbed  that  the,  defendant  and  ^er  husband  long  before  the  promises^  tbudden- 
▼iz.  on  such  a  day  parted,  and  always  from  thence  until  the  exhibitiBg  of  nudTrom 
the  bill,  lived  and  still  live  separate  from  each  other,  and  the  dcJendant  Jj^*^ 
during  all  that  dme  had  a  competent  separate  maintenance  and  provision  had  a  eom- 
allowcd  and  paid  her  by  the  husband ;  and  that  she  during  that  time  made  in«inten- 
the  promises,  for  necessaries  found  and  supplied  by  the  plaintiff  to  her,  for  h^aSdUiat 
her  separate  support  and  maintenance,  upon  her  own  account  and  credit  j{l|SSmi«« 
The  defendant  demurred  generally  to  this  lepHcation,  and  the  i^humiff  join-  ^?«'  "*^  j*J 
od  in  demurrer.  own  credit, 

Loto,  for  demurrer.    Ist.  There  is,  in  tins  replication  no  separate  maiii»  htg  that 
tenance  stated  to  be  secured  to  tlie  wife,  on  which  the  creditors  may  come.  SI*^!j!Ii  ^. 
The  maintenffnce  appears  to  be  merely  precarious,  and  at  the  will  of  the  JVJJ*  **y. 
husband.    No  permanency  can  be  inferred  from  die  replicatioa    2dly.  husband 
It  does  not  appear  that  the  husband  is  out  of  the  realm,  or  the  reach  of  the  ktn^- 
the  process  of  the  court.    No  case  is  to  be  found  where  a  married  woman  held  roIS? ©a 
has  been  held  liable,  and  tlie  husl/uid  was  amenable.    That  of  Ringstead  ^»»'»"«'' 
and  Lady  Lanesborough  {Ante  552.)  proceeded  principally  on  the  hus- 
band's residence  abroad.    (Duller,  J.    Should  not  you  have  taken  issue 
on  its  bdng.a  separate  maintenance  ?)    Such  an  issue  cannot  be  taken 
unless  the  fact  be  sufficiently  averred.    In  Hatchet «.  Baddcley,  2  Blac. 
10T9.  die  eoart  held,  that  it  did  not  follow  because  the  husband  was  not 
liable,  that  the  wife  was ;  and  it  might  not  be  unJ4i8t,  in  many  cases,  if 
neither  wer?  liable.    In  Lean  «.  Schutz,  2  Blac.  1195,  it  was  held  that  the 
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separated^  and  that  oo  a  aubseqo^t  day^  in  tbe  cttnaistoiy  •»i 
episcopal  eeurt  of  London,  in  a  certain  suit  depending  in  that 
eourt  between  theiO)  the  judge  allotted  a  certain  »nm  per  mtnam 
to  be  paid  to  her  quarterly)  as  alimony  during  the  $«it,  t# 
Gommenee  from  the  .tinie  of  the  citation  ;  that  the  rait  wa<  siiU 
pending,  and  the  alimony  was  a  sufficient  maintenance  from  tbf 
husband,  and  was  duly  paid,  and  that  she  obtained  credit  fmrn 
the  plaintiff  for  the  sums  mentioned  in  the  declaratioo  on  her 
own  account,  and  not  on  account  of  her  husband  ;  that,  beiiy 
separate,  and  having  such  alimony,  she  made  the  promises  od 
her  separate  credit  as  KfSme  sole^  and  not  on  the  credit  of  bet 
husband ;  and  that  before  the  promises  were  made,  the  plaatif 
had  notice  of  the  coverture  ;  on  demurrer,  judgment  was  givea 
for  the  defendant,  without  touching  the  authority  of  tbe  ^rert- 
ous  cases,  on  the  ground  that  the  alimony  was  do  petmailCDl 
fund  for  the  defendant's  support,  or  the  satisfaction  of  her  ci«. 
ditors  ;  as  the  alimony  was  only  to  last  during  tbe  peadeocf  eC 
the  suit  in  the  ecclesiastical  court,  which  suit  might  be^  deter- 
mined before  the  alimony  growing  due  was  paid,  0t  tlie  aettoa 
in  which  the  coverture  was  pleaded  was  determined  K 

At  length,  the  general  question  which  Lord  Maosficld  htd 
tionofthe  considered  as  quite  settled,  namely,  whether  by  any  agiieeaicBt 
old  law     between  a  man  and  his  wife,  she  may  be  made  l^ally  respfwsi- 
suhject.     ^^^  ^^^  ^^^  contracts  she  enters  into,  and  l>e  liable  to  the  actipas 
11^565]]    of  those  who  trusted  to  *her  engagements  as  if  she  were  sole, 
came  to  be  reconsidered  by  the  court  of  Ring* 3  Bench,  whilst 
that  great  lawyer.  Lord  Kenyon,  was  Chief  Justice  of  that  court. 
On  account  of  the  magnitude  of  the  question,  and  out  of  xevpect 
to  the  authority  and  learning  of  those  judges,  who  in  the  late 
cases  had  holden  that  a  feme  covert^  living^  separate  from  her 
husband,  was  liable  to  be  thus  sued,  the  court  thought  It  a  ettn 
fit  to  be  argued  before  all  the  judges  ;  and  it  was  twice  argiK^* 
once  in  £aster  Terin  1798,  before  all  the  then  judges  except 
Mr.  Baron  Perry n,  and  again  in    Easter  Term  1800^  before  aii 
.  the  judges  except  Mr.  Justice  Buller ;  and  after  a  yery  fullcei. 
sideration,  the  opinion  of  all  the  judges  who  beard  the  lastsr. 
gument  was  in  the  negative.      Lord  Chief  Justice  Eyre,  wfta 
only  lived  to  hear  the  first  arguntent,  entirely  concurred  in  tkis 

k  BUahv. Le]|^5  D.  &  £. 679. 
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•pinios  K  The  celebrated  case  in  which  this  opinioH  was  delS. 
▼eped  Reserves  a  more  particular  sfateiisent ;  as  it  has  for  ever 
reatoFed  a  most  important  doctrine  of  the  old  common  law, 
which  had  been  too  easily  departed  from,  and  frequent! j  ne. 
glected. 

It  was  ao  aetion  of  assumpsit  for  goods  sold,  Sec.  to  which  j^  ^^^ 
the  defendant  pleaded  her  coverture  ;  the  plaintiff  replied  that  of  Mar- 
beffrpe  the  promises,  she  and  her  husband  had  covenanted  to  live  g^lJJj^ 
apart,  and  they  accordingly  separated,  and  contmually  after, 
wards  lived  separate ;  that  a  competent  separate  maintenance  of 
so  mtich  per  annum  was  securred  to  her  by  deed  during  their 
joint  lives,  which  had  been  duly  paid  ;  and  that  tHe  promises 
were  tabsequent  to  the  separation.     The  defendant  rejoined  by 
stating,  that  the  ♦deed  provided  for  the  separate  maintenance,    [*566^ 
daring  such  time  only  as  the  defendant  should  suffer  her  hus.  , 

band  to  live  apart  from  her,  and  she  should  maintain  a  chaste 
conduct,  and  support  two  of  their  children  without  other  charcre 
to  the  husband.  On  demurrer  to  this  rejoinder,  the  general 
question  above  stated  arose.  Lord  Kenyon  in  delivering  judg. 
ment  observed,  that  the  ground  on  which  the  plain  tiff  rested  his 
claim  was,  an  agreement  between  the  defendant  and  her  hus. 
band  to  live  separate,  which  was  a  contract  supposed  to  be 
made, between  two  parties  who,  according  to  the  text  of  Little, 
ton  ™,  being  in  law  but  one  person,  are  on  that  account  unable 
to  contract  with  each  otlier.     Besides,  if  the  parties  were  com.  « 

petent  to  contract,  it  should  be  considered  how  far  an  agree, 
ment  could  be  valid  which  contravenes  the  general  policy  of  the 
law  with  respect  to  the  relations  of  domestic  life,  and  which, 
without  dissolving  the  bond  of  marriage,  would  place  the  par. 
ties  in  some  respects  in  the  condition  of  being  single,  and  leave 
them  in  ethers  subject  to  the  consequences  of  being  married  ; 
and  it  might.be  asked  how  any  power,  short  of  the  legislature, 
can  change  that  which,  by  the  common  law,  is  established  as  the 
course  of  judicial  proceedings  ?  His  lordship  declared,  that  it 
could  not  be  established  as  a  principle,  that  wherever  the  hus. 
band  is  not  liable  for  the  wife's  maintenance,  the  husband  must 
be  ;  for  even  according  to  the  modern  authorities,  that  wa.s  not 
80  held  in  the  case  of  adultery  unless  there  was  a  separate  main. 
tenanee%  and  in  that  case,  as  the  property  must  be  vested  in 

1  MafshaH  v.  RtUton,  8  D.  k  E.  S45.    And  see  2  H.  B.  93.  ftcc. 
«  Sec.  168.  n  Ante  565. 
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trustees,  the  wife  herself  could  bsTe  no  le^al  interest  in  it,  hvt 
r^567]  the  creditor  in  order  to  get  at  *it  must  apply  to  a  court  of  equity 
to  enforce  the  trust.  And  vnder  these  circumstances,  the  per. 
son  who  trusts  a  married  woman,  instead  of  requiring  immcdi. 
ate  payment,  has  no  greater  reason  to  complain  o^  not  b«Q{ 
able  to  sue  her,  dian  others  who  haTe  nothing  to  confide  in  but 
the  honour  of  those  they  trust  ^4 

A  fAne  covert  J  sole  trader  in  Loudon,  cannot  sue  without 
Ijon^otL  ^^^  husband  in  the  courts  at  We«tmi|isterP;  the  eonverse  of 
which  necessarily  follows,  that  she  is  not  liable  to  be  sned  then 
without  htm ;  nor  can  Kfime  covert^  sole  trader,  be  saed  at  aJl 
as  such  in  'the  superior  courts,  aud  even  in  the  city  courts  the 
husband  should  be  joined*  This  was  determined  in  thefallov. 
i^  case.  In  assumpsit  for  goods  sold,  money  paid,  &c  and  on 
an  account  stated,  the  defendant  pleaded,  amongst  other  mat. 
ters,  her  coverture ;  to  which  the  plaintifi'  replied,  (admitting 
the  coTerture  as  pleaded)  that  London  was  an  ancient  city,  with- 
in which  there  was  an  immemorial  custpm,  that  where  tifeme 
covert  uses  any  craft  in  the  city  on  her  sole  account,  whereof 
her  husband  meddleth  nothing,  such  a  woman  shall  be  charged 
as  a  fSme  sole  conceruing  every  thing  that  toueheth  her  craft ; 
and  that  the  defenAint,  before  and  at  the  time  of  the  promises, 
used  the  craft  of  an  upholsterer  in  the  city  on  her  sole  account, 
whereof  her  husband  meddled  nothing,  and  that  the  goods  nere 
sold  to  her  on  her  sole  account,  as  aforesaid.  There  w»re  si- 
milar  averments  respecting  the  money  paid,  &.c«and  account  stat. 
ed.  The  rejoinder,  after  protesting  that  ther6  was  no  such  cus- 
[*568]  tom  *as  that  mentioned  in  the  replication,  tendered  issue  on  the 
averment  that  ihefime  carried  on  the  trade  of  an  upholsterer 
on  her  sole  account,  on  which  issue  was  taken  by  the  snrrejorn. 
der,  and  the  jury  found  that  she  did  trade,  as  stated ;  and  judj:- 
ment  was  entered  for  the  plaintitf :  after  which,  the  defendant 
together  with  her  husband  brought  a  writ' of  error  in  tiie  Exche. 
quer  Chamber,  and  assigned  for  errors,  that  the  plaintiffs  be- 
low had  declared  against  her  as  a  f^me  sole  in  the  King's  Bench ; 
and  that  she  had  appeared  and  pleaded  by  attorney,  and  that  her 
husbarfd  was  not  joined  as  a  party  to  the  suit.  After  argument, 
in  which  most  of  the  material  cases  on  the  subject  were  cited, 
Isiord  Eldon,  then  Chief  Justice  df  the  Common  Pleas,  delivered 

•80.fcB.54«^fcc.  BGandeH«.Shaw,4I>.  StB^Sn. 


• 


I  most  elaborate  and  able  judgment ;  first  observing^.that  supi* 

posing  the  Jury  were  competent  to  enter  into  the  question  of 

the  custom  W  all,  still  they  had  not  carried  it  farther  in  point 

of  precision,  a,  to  where,  how,  and  in  what  manner,  the  /^i»^« 

sole  trader  was  to  be  charged,  than  it  had  been  allied  in  tha: 

repHi^tioD.     The  court  were  of  opinion  however,  that  the  ac. 

tion  on  the  custom  would  not  lie  against  a  fSme  voveri  in  the 

courts  at  Westminster  Hall,  though  the  custom  might  in  some 

instances  be  pleaded  in  bar  there ;  and  they  thought  that  it 

would  be  giving  a  greater  effect  than  belonged  to  it,  to  hold, 

that  a  f^me  covert  might  make  an  attorney  in  the  superior 

courts  ;  and  that  she  could  not  be  sued  as  a  sole  trader  without 

joining  her  husband.     His  Lordship  also  said,  that  it  made  no 

difference  whether  the  custom  appeared  upon  the  record,  or  not  j' 

but  that  if  the  place  where  the  wife  is  chargeable  be  part  of  the 

custom,  that  circumstance  not  being  stated  upon  the  record,  the 

custom  did  not  sufficiently  appear ;  for  which  reason  alone  the 

^plaintiffs  could  not  have  judgment ;  and  it  was  clear  that  if  the    r*569] 

custom  had  been  fully  stated  on  the  record,  agreeably  to  the 

fact,  it  would  have  put  an  end  to  the  action.    After  a  most  elaX 

borate  comment  on  the  several  cases  on  the  subject,  his  Lord.. 

ship  declared  it  to  be  the  unanimous  opinion  of  the  court,  that 

the  judgment  of  the  King's  Bench  must  be  reversed <]. 


It  appears,  that  so  long  back  as  the  reign  of  Charles  the  Se« 
cond,the  defendant  was  permitted  by  Hale,  C.  J.  to  give  in  evi.  ^J^^-^ 
dence  infancy,  at  the  time  of  the  promises,  under  the  general  on  gene- 
issue  of  non  assumpsit^;  though  there  seems  to  have  been  adis*  ^ ttsnt^ 
tinctioQ  between  allowing  it  to  be  given  \n  evidence.to  a  decla. 
ration  on  an  express  and  implied  assumpsit.     In  the  reign  of 
William  and  Mary,  Treby,  C.  J.  doubting  the  propriety  of  thi$ 
practice,  it  was  referred  by  consent  as  a  case  to  him,  who  con. 
suited  with  the  rest  of  the  Judges ;  and  there  being  ten  of  them 
present,  they  all  agreed,  that  upon  the  general  issue,  such 
evidence  had  been  admitted.     The  Chief  Justice^  in  giviog 
his  opinion,   observed  that  such  resolutions  were  not  to  be 
found  in  the  early  reports,  because  actions  on  the  case  were  not 

^  Beardv.  Webb^  3  B.  &  P.9S.        '  Season  x*  Gilbert,  2  Lev.  144. 
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.  femerljr ««  cmaiMi :  tbat  w  to  the  oijactioii  of  ^m  planUtr 
coming  pvepajied  to  prove  notbiug  but  the  debt,  a^Ung  tik/ 
by  cnrpriM,  the  eatno  objection  night  be  ntdo  agi&st  alUn 
.  .payment  to  be  girea  in  eridoBce  i«  case  of  aa  ae^ftmpeH  in  L« 
[♦570]    admittiag  there  was  a  difference  between  »an  4ixpress  mssf^. 
and  an  aaump^ii  in  law;  and  he  seemed  to  admit,  ibat  «- 
an  express  special  as8ump$U,  infimcy  conid  not  be  giVen  in  e 
dence  upon  the  general  issue,  altliengh  it  might  in  an  act . 
npon  an  implied  general  wumpsU,  as,  for  money  feat  or  h\ 
out,  as  the  case  submitted  to  him  was.     Yet  he  smd,  that  h 
posing  in  that  ease  that  there  had  been  an  express  iummp^ii 
pay  the  money  lent,  &c.  it  would  haTe  been  Toid,  being  m  m^n 
than  the  law  implied  upon  the  lending.     He  said,  that  the  pro- 
mise of  an  infant  is  absolut^y  void ;  bnt  a  bow!  takes  efff. 
by  sealing  and  delivery,  and  coaseqoently  is  a  mere  deiiberat- 
*ct,  thesefere  it  is  only  roidable".     I«  a  sabse^uent  case,  Hoh, 
C.  J.  is  reported  to  have  said,  that  if  a«  inlkiit  bnysgood! 
and  is  sued  in  indebUaiu$  assumpsit  for  them,  he  may  pl^d  n.  •? 
assmupsii,  and  give  infaney  in  evidence,  because  the  eontrart  L^ 
▼old  ;  yet  if  he  promise  to  pay  the  debt  after  he  cones  ef  agf, 
there  is  no  doubt  but  that  a  general  indebUatus  asmm^  nil! 
lie  against  him  upon  an  express  promise,  if  \t  be  absolute  for 
such  a  promise  will  reTive  the  debt  though  it  were  twenty  mn 
after,  but  the  question  there  was  of  a  conditional  promise  \  tud 
he  said  that  such  promise  would  be  sufficient  to  ground  an  ac 
tion,  if  it  were  specially  shewn  in  the  declaration,  as,  if  the 
plaintiff  had  declared  that  in  consideration  of  the  sale  of  tbt 
goods,  the  defendant  promised  that  if  the  plaintiff  would  proTC 
the  sale,  he  would  pay,  averring  the  sale ;  fdr  he  had  no  need  to 
[♦571]   aver  that  he  proved  it,  which  must  be  done  upon  the  enAmcet. 
The  distinction  between  allowing  infancy  to  be  given  in  »eTi- 
dence  fn  an  action  on  an  express  and  implied  promise,  swni. 
to  have  been  recognized  by  the  Court  of  Common  Pleas  in  a 
.  late  case,  of  an  action  brought  on  a  promissory  note  given  hj 
the  defendant,  who  was  under  fkge.     The  question  arose  on  a 
motion  to  discharge  the  defendant  out  of  custody  on  entering 
a  common  appearance.     The  affidavit  stated  the  fact  of  the  ac. 
tion's  being  brought  on  the  note,  and  the  defendant's  infancy. 
But  (to  use  the  language  of  the  report)  the  court  were  ot  ophiion, 

•  Darby  «.  Boucher,  1  Salk.  279.  Et  vide  3  Bur.  1T94,  t  BykJr^ 

«.  Hastings,  1  Ld.  Raym.  389.  St  vide  BwJ.  N.  P.  152.  Gilb.  C.  P.  64,  5.  ^ 
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it  as  tfc©  defendant's  infancy  could  not)  jixxh^s pieetded^  exe- 
r  ate  him  from  the  debt,  and  a$  it  was  not  certliin  that  he  ^onkb 
i^ad  it,  it  was  no  ground  to  discharge  htm  ©tot  of  castody**, 
>tveverf  the  reporter^  in  a  hote,  intimates,  that  the  above  ex- 
^^sion  of  the  couit  tnnst  not  be  conftned  to  the  defendant's 
itting  his  infancy  on  the  #ecord^  bnt  applies  generally  to  his 
iking  it  a  defen€e^  (1) 

The  p^roent  of  money  into  court  will  not  pk«clude  the  de-  ,^^^-^ 
rulant  froq|  ayailiog  hinltelf  Of  his  infkncy;  tts  the  money  pleada- 
i^ht  be  paid  in  on  aecount  of  necessaries^*    But  the  privilege  '^^* 
avoiding  a  contract  6n  accoont  of  infandy  is  personal  to  the 
fant,  and  which  no  one  ea»  exercise  for  him^ ;  therefore  in  an 
tton  against  the  acceptor  of  a  bill  tff  exchange  by  the  indor. 
e,  the  defendaiit  catinot  plead  or  gire  in  evid^ce  under  the 
M)eral  issae^  that  the  drawers  (who  in  the  ease  cited  were  also 
lyces)  were  infants  at  the  time  it  was  drawn  y  ;  It  might  be  a 
jod  defence  in  an  action  ^^nst  ihein ;  but  though  the  plain, 
ff  derive  title  under  them^  the  instrument  cannot  be  consider.. 
]  as  *void  in  their  hands,  (a)  The  infant  may  have  ratified  his    r»57^ 
ability  to  theth  after  he  became  of  age,  by  a  new  promise*. 

"  Madox  V.  Eden,  1 B.  &  P.  48a  ▼  Id.  ^  Hitchcock  v,  Ty- 

M,  2  KBp.  Rep.  482.  »  2  II.  B.  515.  7  Taylor  v.  Croker, 

Ksp.  lar.  *  $tr.  690.  2  D.  &  E.  766.  ace.  Sedvide  Cro.  Eliz.  126. 

emb.  contra.    And  see  3  Keb.  7^8.  1  Bui  N.  P.  155. 


■^  ^ .    ■►  ^  .  >.    ... 


(a)  Grby  'i*  CoWPEtt,  B.  ^  Geo.  3.  -     ^. 

Beclartition  against  the  acceptor  of  a  bill  of  exchange,  payable  to  one  jj,^^*jf 
Yjdfcer,  indorsed  by  him,  and  comtng  by  several  mesne  indorsements  to  WM  agauiBt 
i«  plaintiir.    Pies  nm  anumptity  and  that  Walker^  at  the  time  of  indors-  tor,  inTm* 


n^  the  btU,  Was  an  infant.    Demurrer  thereto.    Dofftnport,  for  the  de^  tb^pUv^, 
mirrcr,  waS)  at  fi#St,  Stopped  l^  the  court,  who  deshed  to  heir.  JSSSd  the 


Margaki  in  support  of  the  plea.    It  is  stated  that  the  infant  was  a  person  ^ij**  ^'^ «" 
^\T\^  trade*  and  commerce ;  but  admitting  that  to  be  but  form,  I  contend  fancy  dot>s 
liat  the  infancy  is  a  good  plea,  as  duress  or  insanity  would  be.    It  ought  at  av^d  th?' 
easttobe  shewn  that  the  ii^ant  was  benefittedby  the  indorsement.    Thom-  ^^^"^"a^' r- 
»n  «.  Usch,  5  MOdrSOl.  Ob.  Gar.  502.  Bro.  Abr.  tit.  Coverture,  40.  1  fn^>  P>;'^i' 

lege  Wily, 

Rol.  Abr.  72a 
Davetipwrt,  contra.    The  action  might  not  be  maintainable  against  the 


(1)  SoinStansburyv.  Maiks«4Dall.  Rep.  130.  the  court  held  that  iii^ 
^ncy  was  clearly  a  good  defence  t^ider  the-  general  issue. 
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Besides,  it  would  injare  the  circulation  of  these  iDstnoieaej 
materially,  if  such  a  defence  were  allowed*.  (1 ) 
[*573]        *  Although  infancy  may  be  given  in  eridence  under  the  geoe^ii 
2^!^       issue,  it  is  fairest  and  best  to  plead  it,  or  at  all  events,  to e " 
pleaded,    the  plaintiff  notice  of  the  nature  of  the  defence ;  for  it  is  a  f 
that  may  not  be  within  his  knowledge;  and  it  is  unjust  to  I'U 
him  on  to  a  trial  at  a  great  expense,  when  pleading  the  ir» 
ground  of  the  defence  would,  in  all  probability,  at  once  pur  v 
end  to  the  action  ^.    Besides,  the  plaintiff  can  onl)%epIy  sto^t 
to  a  special  plea,  and  the  defendant  is  thereby  acquainted  ^>i 
the  nature  of  the  plaintiffs s  case,  which  he  cannot  otherwise  \< 
By  guir-        ^^  infant  cannot  appear  by  attorney,  for  he  is  not  snppo^i 
dian.         to  have  sufficient  discretion  to  appoint  an  attorney.     Neitb^ 
can  an  infant  appear  and  defend^  though  he  may  ttiC  by  pr^' 
thein  ami;  for  at  common  law,  infants  could  nether  sne  oor 

•  4  Esp.  187.  ^  Vide  ante  541. 


infant  himself;  but  the  drawer  calls  on  a  person  to  pay  to  another,  ax' 
thereby  authorizes  him  to  endorse.  It  has  got  to  three  indorsements.  Am 
fraud  on  the  infant  will  appear  at  the  triad.  The  drawee  has  engaged  t  j 
pay  to  the  infant,  or  any  person  to  whom  he  may  indorse  the.  bill.  Trie 
holder  cannot  be  called  upon  to  inquire  into  the  age  of  tknee  or  ibur  es- 
dorsers.  As  to  trading,  the  act  of  drawing  or  negotiating  a  bill  estops  tbt 
drawer  from  disputing  the  trading. 

Morgan^  in  reply.  The  holder  is  not  prejudiced;  for  he  raigfat  ^^■ 
pleaded  a  full  consideration  to  the  infant. 

Lord  Mansfield.  The  drawer  nught  give  the  infant  an  authonty  «  hk  *> 
the  law  does  not  g^ve  him,  so  he  may  g^ve  a  bill  to  his  own  wiSe,  He  5d>)i 
let  any  body  trust  him  on  my  credit.  Acts  of  an  infant  are  void  or  oot,  i* 
they  are  for  his  benefit  or  not  Infancy  is  a  personal  privilege,  not  to  be 
set  up  by  a  third  person. 

WiLLESyAsHKuasTyandBuLLSB,  J.were  of  the  same  opinion. 

Jwi^^ment  for  plaimiE 


(1)  If  two  persons  are  sued,  and  one  plead  infancy,  the  plaintiff  nuy  eo- 
ter  a  nolle  prosequi  against  him,  and  proceed  against  the  other.  The  cotm 
gsid  that  thc^  were  aware  that  this  was  contnuy  to  the  nisi  prius  ases  v\ 
Chandler  ▼.  Parkeii,  3  Esp.  Rep.  76.  and  Jef&ey  ▼.  Fretain,  &c  5  Esp.  Rep  47 
but  that  in  adopting  a  more  convenient  rule,  they  were  not  aware  that  thtir 
contravened  any  settled  rule  of  law.  Hartness  «.  Thompaon,  and  oUkt^. 
S  John.  Rep.  160. 


defend  exo^t  by  goardianc,  and  the  statates  of  Westm.  1.5 
Edzc^  1.  c.  48.  and  Westm.  2.  13  Bdw,  1.  c.  15.  onl^  authorize 
infants  to  sue  by  prochein  ami.  Therefore  in  all  cases  vhere 
au  infant  is  defendant,  though  he  be  saed  a^  co>^ei^?cutor  with 
others,  he  must  defend  by  gumrdian^  or  it  will  be  error <*•  The 
obserT^lions  made  in  a  previous  page>  with  respect  to  a  married 
woman's  pleading  ♦her  corerture  by  attorney,  will  equally  ap-  [*574] 
ply  to  a  minor's  pleading  his  infancy  in  that  manner «.  It  is 
5aid,  that  if  infancy  be  pleaded  by  attorney,  and  the  defendant 
continues  under  age  at  the  time  of  pleading  it,  the  plea  may 
either  be  ^et. aside  on  motion,  or  advantage  may  be  taken  of  it 
by  writ  of  error  after  judgment  ^  This  seems  to  allude  to  judg- 
ment  for  the  defendant,  though  it  is  diiUcult  to  conceive  how 
(he  court  can  giro  judgment  against  an  infant  who  pleads  by 
attorney,  and  appears  to  be  under  age  at  the  time  of  his  plea  if* 

Infancy,  like  coverture,  is  pleaded  to  have  been  at  the  time  ^^    . 
of  making  the  promises;  and  it  is  not  necessary  to  say,  from  maybeao 
thence  to  the  time  o(  the  action ;  for  the  infant  is  not  liable  after  P^^^^ded. 
he  attains  bis  age,  any  more  than  during  his  nonage,  unless, 
when  he  becomes  of  age,  he  affirms  the  contract.     Nonage  may 
be  pleaded  to  part,  and  another  answer  to  the  rest  of  the  plain. 
tifPs  demand,  though  the  same  day  be  laid  in  all  the  counts  of 
the  declaration,  where  such  day  is  immaterial,  as  in  indebitatus 
assumpsit.     No  particular  form  of  words  is  necessary  in  plead, 
ing  infancy ;  the  defendant  may  say,  that  he  was  an  infant  with- 
in the  age  of  91  years ;  or,  that  hi«  was  within  that  age,  xrithont 
more ;  or,  that  he  was  only  so  many  years  old.     Nor  does  it 
seem  essential  to  shew  his  real  age,  for  that  is  not  material,  nor 
can  it  be  traversed ;  though  it  is  aWays  shewn,  for  form's  sake, 
under  a  videlicet.     In  a  plea  of  this  sort,  it  appears  to  be 
equally  unnecessary  to  lay  a  venue,  as  in  pleading  coverture^. 
^Thecooclaston  of  the  plea  is  the  same  in  both  eases  i.  r*575l 

If  an  action  be  brought  againt  an  executor  or  administrator,  |^  i^^^,^ 
as  such^  it  is  a  good  plea  for  him  that  his  testator  or  intestate  against 
was  an  infant;  for  in  the  case  of  Clowes  and  Brooke,  the  de-  ^^^^^*"'* 
fendant  appears  to  have  been  an  executor,  and  to  have  pleaded 
the  infancy  of  his  testator,  which  circumstances  seem  to  have 

«  Hargr.  note  1,  on  Co.  Lit  135,  b.  ^  Trcscobidd  v.  Kinaston,  2 

Str.rS*.  ^  Vide  antt  544.  .        *  Selwyn's  N.  P.  138.  cites  Everdecn 

'•  Appleby,   M.  9  G.  2.  8  Ante  545.  >'  Ante  546..         '  Ante  547. 
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passed  without  observation  or  objectioni.    There  cannot  be  i 

doubt  but  that  such  a  replication  is  good,  upon  principle. 
J.    J.    ^        To  the  plea  of  infancy,  the  plaintiff  may  reply  that  at  tr* 
Hon  in       time  of  making  the  promises,  the  defendant  was  of  the  foil  a^* 
nriuai.       pf  21  years,  and  not  an  infant  under  that  age,  traTersing  or  de- 
nying the  Infancy  as  pleaded,  and  conclude  to  the  country.  TUi 
is  one  of  the  several  instances,  where  the  plaintiff's  replicatin 
may  and  usually  does  conclude  to  the  country,  though   it  b  in 
the  form  of  traverse ;  because  it  amounts  to  a  direct  and  tots! 
denial  of  the  plea. 
He  r  ^^>   -^  ^^®  action  be  for  goods  sold,  the  plaintiff  may  in  hi* 

tionofne-  replication,  admit  the  infancy  of  the  defendant,  and  reply  tha: 
*^^**"J*  the  goods  were  necessary  apparel,  physic,  or  victuals,  or  tlai 
they  were  necessaries  generally,  suitable  to  the  defendant's  de. 
gree,  estate,  and  condition  ^,  without  shewing  how  or  why  thor 
were  necessaries  U  Proper  necessaries  for  the  defendant's  wife 
or  lawful  child  ™4ire  necessaries  for  him,  but  things  provided 
r*576l    for  *the  marriage  are  not,  though  the  wife  use  them  after*. 

If  the  particular  nature  of  the  goods  be  stated  in  the  declara. 
trary  ap-  tion,  and  it  appears  to  the  court  (who  are  said  to  be  the  proper 
P^-*^"^  judges  of  the  fact)  that  they  could  not  be  necessary  for  the  in. 
cannot  ^B^^^  the  plaintiff  cannot  have  judgment.  Therefore  where  he 
l^^lf^  declared  for  apparel  furnished  to  the  defendant,  consisting  of 

metu.  Re-  fustian,  velvet,  and  satin  suits,  laced  with  gold,  amounting  to 
plication,  ^  certain  sum,  whereof  he  admitted  himself  to  have  been  satis- 
€,r  appa-  ^^  ^4 ;  and  the  defendant  pleaded  infancy ;  to  which  the 
^^  plaintiff  replied  that  he  was  one  of  the  gentlemen  of  the  chaos, 

ber  to  the  Earl  of  Essex,  and  the  suits  were  necessary  apparel 
for  him,  whereupon  it  was  demurred ;  the  court  held  they  nere 
to  judge  what  was  necessary  apparel,  and  such  suits  as  were 
declared  for  could  not  be  necessary  for  an  infant,  though  he  be 
a  gentleman ;  and  as  the  plaintiff  had  acknowledged  satisfaction 
for  the  j^4,  they  could  not  know  on  what  account  it  was  paid, 
and  therefore  he  could  not  have  judgment  for  any  part  of  hh 
demand :  although  otherw*ise  he  should  have  had  judgment  for 
such  part  of  it  as  was  allowed**.     So,  where  the  plaintiff  de- 
clared on  a  promise  to  pay  for  several  yards  of  lace,  velvet  and 
broad  cloth,  and  making  a  cloak  for  the  defendant;  and  In  a 

J  2  Str.  1101.  k  Huggins  v,  Wiseman,  Carth.  lia  •  Turttff 

V,  Tmby,  1  Str.  168.        n»  Bacon  Max.  18.        «  1  Sir.  168.       »  Mack- 
arcl  V.  Bachelor,  Cro.  Eliz.  58:5. 
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aecond  count,  for  a  doublet  and  hose  of  yeWet  made  for  him ; 
and  the  defendant  pleaded  his  infancy ;  on  demurrer  to  this 
plea^  it  was  adjudged  for.  the  defendant,  because  it  did  not  ap- 
pear that  the  cloak,  doublet  or  hose  were  for  the  defendant's 
own  i^earing,  or  necessary  for  him  to  wear,  according  to  his 
state  *and  degrees.  In  this  case,  the  court  appears  to  have  as.  r*577] 
sumed  the  probability  that  the  clothes  were  not  necessaries  for 
the  defendant ;  but  otherwise,  it  could  not  be  requisite  for  the 
plaintiff  to  allege  expressly  in  his  declaration  that  they  were  so. 
It  has  been  held  that  cockades  furnished  for  soldiers  belonging 
to  the  defendant's  company,  he  being  a  captain  in  the  army, 
cannot  be  considered  as  necessaries ;  but  as  it  may  be  proper 
for  a  j^entleman  in  such  a  situation  to  have  a  servant,  if  that 
were  proper  he  may  be  charged  for  his  servant's  livery,  as  ne» 
cessaries^i^  which  is  a  relative  term  depcndiug  on  the  defendai^t's 
station  in  life  and  his  fortune  or  circumstances,  the  proof  of 
which  rests  with  the  plaintiffs. 

In  another  case,  which  was  assumpsit  for  a  farrier's  bill,  the  ,     _,. 
defendant  pleaded  infancy  in  bar,  and  the  plaintiff  replied  that  for  fani- 
the  demand  was  for  looking  after  the  infant's  horses,  and  that  ^*  ^*^' 
the  work  was  necessary  for  them  ;  on  demurrer,  the  court  held 
that  tlie  replication  was  bad,  for  it  should  only  have  been  gene, 
ral,  that  the  farriery  was  necessaries  for  the  infant,  leaving  it 
to  the  evidence  to  shew  that  it  was  so,  on  which  the  circum. 
stances  of  the  infant's  health  and  fortune  would  hate  been  con. 
sidered  :    for  though  the  work  might  be  necessary  for  the 
horses,  yet  non  constat  that  it  was  wecessary  for  the  infant  •. 
Where  infancy  is  pleaded  to  an  action  for  goods  sold,  or  work 
done,  the  plaintiff  should  reply  that  the  goods  or  work  were 
necessary  for  the  infant  personally,  and  not  for  any  thing  be- 
longing to  him^    But  the  plaintiff  might  it  *seems,  in  the  above   r»57gn 
case,  have  replied  that  the  work  was  for  the  horses  of  the  de. 
fendant,  kept  by  him  for  his  necessary  use  ;  which  would  hava 
induced  an  issue  on  the  true  question,^. 

It  has  been  held  that  an.infant  is  liable  for  a  copyhold  fine  ; 
it  being  reasonable,  and  the  same  as  his  father  paid,  and  there  Yivld^uL 
having  been  an  enjoyment  for  1/)  years,  part -of  which  was  since 

P  Ive  «.  Chester,  Cro.  Jac.  560.  ^  Hands  t>.  Slaney,  8  D.  &  E.  57S. 

»■  Id.  And  see  Ford  v.  Fothergill,  1  Rsp.  Rep.  212.  ■  Clowes  v. 

Brooke,  2  Str.  1101.  «  Per  Pmhv-n,  J.  Andr.  279.  P-.  C.  v  />y 
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h»  camo  of  age ;  and  no  renuiicifttioB  of  tiioM»te,  but  a  Cflafir. 
iDation  of  it.     In  the  eaae  citod,  Mr«  Justice  Yat«s  said,  if  th 
deffodant  had  been  still  an  infant,  he  should  have  diouf^bt  t?. 
summit  maintainftble,  as  he  continued  to  occupy  and  enjoj  rkr 
estate  V  •  although  debt  perhaps  would  not  lie,  bearaaean  ii- 
.  &nt  cannot  wa«^  his  Ia%v.     The  infont  (he  obserred)  could  na 
have  r^ceired  the  rents  and  profits  of  the  copyhold  wkliovt  ^ 
mittance)  and  be  must  previously  pay  the  fine  v. 
-   ^-jUrtn        ^^  *"  action  be  brought  agaiuftt  an  infant  for  money  lent,  ani 
for  money  he  pleads  his  infancy,  it  seems  that,  the  plaintiff  camtot  rt^\) 
■^^         that  any  part  of  the  money  was  lent  for  neceasariea  ;  for  where 
lb  such  a  replication,  the  defendant  rejoined  that  the  money  vsi^ 
lent  him  to  spend  at  pleasure,  and  not  for  necosaarim,  and  tbf 
plaiotilf  bad  judi;raent  on  that  issue  ;  on  a  writ  of  error,  Vnu 
ker,  C.  J.  observed,  that  although  an  infant  niight  hay  npces. 
sarins,  yet  he  con^d  not  borrow  money  to  buy  them,  for  he  say 
misapply  the  money  ;  therefore  the  law  will  not  trmt  bin  hut 
at  the  peril  of  the  lender,  who  must  lay.  the  money  out  lor  him : 
[♦579]    or  see  it  laid  out,  and  then  the  necessaries  bought  *wilh  it  vili 
be  of  his  providing  ^.     And  therefore  in  such  case,  it  seensthtt 
the  plaintiff  should  declare  for  goods  sold  as  vrell  asnonfr 
paid,  and  either  reply  that  the  things  bousht  with  the  inimpv 
were  necessaries  provided  by  him  for  the*  infant,  and  so  lely  ob 
the  count  for  those  things  ;  or  reply  the  ftot,  that  the  diomt 
laid  out  to  purchase  them  was  so  laid  out,  rMying  on  the  count 
for  money  paid  ;  in  which  latter  cnse,  the  defendant  nay  fn  hh 
rejoinder,  take  issue  on  the  expenditure  7.. 
If  an  infant  be  taken  into  cut^tody  for  a  debt  contraclpd  oa 
}^^^      account  of  necessaries,  discharging  that  demand  would  be  pav- 
ing for  necessaries  ;  so,  if  the  defendant  be  taken  in  etaciztioB, 
if  he  be  liable  for  and  cannot  controvert  the  debt :  -in  ifhicb 
casfis,  it  seems  those  facts  might  be  replied  to  a  plea  of  infan^'J'^ 
But  yet  perhaps,  if  the  plaintiff  pay  a  debt  for  the  infant  for  an 
immoral  purpose,  as,  in  order  to  enable  her  to  return  to  a  5tal« 
of  prostitution,  the  defendant  might ^^join  that  circomstanre '. 

▼  Kirton  V.  Eliott,  2  Buls.  69.  ^  Evelyn  v.  Chichester,  3  Bur.  1717 

Bui.  N.  P.  154  S.  C.  <  Earle  «.  Peale,  S«&.  386;  7.  Ilaiby  «.Bou(^^ 

Salk  279.  Probart  «.  Knouth,  2  £sp.Bep.  472.  n.    But  sec  1  P  Wins,553 

y  GUIs  V.  Ellis,  Cas.  K.  B.  197.  »  CUurke  v;{Lesleb»  5  Esp.  1!& 
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Infancy  i«  iw)  defence  to  an  action  for  money  bad  and  recei^-  ^^ 
d,  if  the  money  be  fnindulently  embezzled  ;  for  infants  ate  JJJTwid 
lable  to  actions  ex  delicto^  though  not  to  actions  e9  cofUfodu ;  recdved, 
nd  though  an  action  for  money  had  and  reoelTed,  is,  in  its  form, 
n  acticm  of  the  latter  description,  yet  in  such  a  case  as  the 
Lbove,  it  is  in  point  of  substance  an  action  es  delicto^  and 
^grounded  on  the  fraud,  in  which  case  infancy  is  no  bar  to  it*.   [♦580] 
If  the  defendant  plead  infoncy  to  an  acconnt  stated,  the  plain-  ^^^^^ 
tiff  cannot  reply  that  the  articles  of  the  acconnt  were  necessa-  ^t^d. 
ries  ;  for  an  infant  cannot  bind  himself  by  stating  an  acconnt »», 
and  as  the  only  consideration  for  the  promise  is  the  stating  of 
the  account,  in  the  case  of  an  infant  the  promise  is  void,  for 
want  of  that  consideration.      Such  a  replication  must  maintain 
every  part  of  the  declaration  to  which  it  applies  c. 

It  seems  to  be  a  question  whether  the  plaintiff  can  reply  ne-  (>„  anot^ 
cessaries,  if  infancy  be  pleaded  to  an  action,  on  a  promissory  o^WU. 
note  or  bill  of  eiLchange,  by  him  as  pkyee,  against  the  infant  as 
drawer,^where  a  copslderation  is  expressed  on  the  face  of  the 
instrument,  and  which  appears  to  consist  of  necessaries  ;  espe- 
cially if  the  note  or  bill  be  not  payable  to  order  or  bearer,  in 
which  case  it  is  like  a  single  bill  ^ :  though  it  should  be  obserr. 
ed,  that  a  bill  or  note,  like  an  account  stated,  is  primd  facie 
evidence  of  consideration  to  bind  the  infant.  But  in  a  nisiprius 
case  on  a  bill  of  exchange,  where  the  plaintiff  replied  that  the 
bill  was  accepted  for  necessaries,  Sir  James  Mansfield,  C.  J. 
said,  the  replication  was  bad,  and  ought  to  hare  been  demurred 
to.     He  thought  clearly  that  an  infant  could  not  be  liable  as 
acceptor  of  a  bill  of  exchange®,    J  fortiori  an  infant  Is  not  lia- 
ble on  a  bill  drawn  by  hhn  in  the  course  of  his  trade,  and  not 
for  necessaries  ^     ♦However  it  does  not  appear  to  be  yet  deci.   [♦581} 
ded  that  an  infant  is  not  liable  upon  a  promissory  note,  for  ne. 

cessaries. 

In  replying  necessary  apparel  and  aliment  to  a  plea  of  in-  Replica- 
^ancy,  in  an  action  for  goods  sold,  ft  is  requisite  for  the  plain-  tion 
tiff  to  distinguish  to  which  or  what  part  of  the  promises  in  the  de-  ^igtin- 
claration  he  applies  the  goods,  which  were  for  apparel  and  which  guishpar- 

■  Brwtow  «.  Eastewn,  1  Esp.  Bep.  m.  *».  Ayliff «.  Archdale,  Cro. 

tUz.  920.  «  Traemiui  v.  Hurst,  1 D.  8c  E.  40.  *  Id.  ar^endo. 

1  Lev.  ge,  7.  «  Williamson  «.  Walts,  1  Camp.  552.  f  Williams 

«.  Ramson,  Carth.  16a  Williamson  t>.  Watts,  1  Camp.  552; 
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licuUriie.  were  for  aliment ;  if  he  do  not,  the  replication  will  be  bad,  ici^ 
aoTantage  may  be  taken  of  the  defect  on  demurrer  to  the  rf jt:  - 
der ;  as  was  done  in  the  case  cited,  where  the  plaintiff  n'plH 
that  part  of  the  goods  (without  saying  what)  were  for  nece^si.-^ 
apparel,  and  that  the  residue  of  them  was  for  necessary  alim<t: 
Rdouu  But  in  rejoining  to  such  a  replication,  it  is  not  necessary  >>* 

derinde*  the  defendant  to  allege  that  the  goods,  or  any  pari  of  thrr. 
were  not  necessaries  ;  for  if  any  part  of  them  were  so^  it  ou«.l. 
to  be  shewn  by  the  plaintiff.  Nor  can  it  be  objected  to  surh  d 
rejoinder,  that  the  matters  of  the  replication  are  put  in  i$«  .^^ 
severally,  by  saying  that  '^  the  aforesaid  part  of  the  goods  wt: 
not  for  necessary  apparel,  and  that  the  residue  of  them  vt^ 
not  necessary  aliment,  as  alleged  in  tlie  replication^." 
Rei<nA*  ^^)  ^^  defendant  may  rejoin  to  a  replication  of  necessaries, 

der  that     in  an  action  for  goods  sold,  that  the  defendant  k^  a  shop,  and 
^^^        bought  the  goods  to  sell  again ;  with  a  traverse  that  they  were 
bought  to  for  necessary  food  and  apparel  ^     Or,  as  it  seems,  the  d^endant 
f^fiMl*"  ™*y  *rejoin  generally,  that  he  bought  the  goods  in  the  way  of 
his  trade,  with  a  similar  traverse.     This  form  of  rejoinder  mav 
be  proper  where  the  goods,  from  the  nature  of  them,  woald  upo& 
the  evidence  appear  primd  facie  to  be  necessaries ;  but  vrbrr? 
the  contrary  is  the  fact,  a  simple  issue  is  sufficient,  and  mc^t 
proper.     It  has  been  ruled  in  several  cases  that  the  lav  vi!l 
not  suffer  an  infant  to  trade,  which  might  be  his  undoiiu;-. 
Therefore  an  action  cannot  be  maintained  against  him  for  work 
done  in  the  course  of  his  trade''.     However  the  infant  mij  be 
liable  if  any  imposition  or  fraud  be  practised  by  him ;  for  tbe 
law  will  not  put  it  in  the  power  of  infants  to  impose  upon  the 
rest  of  the  world,  but  only  protects  them  from  imposirion, 
which  the  world  might  otherwise  practise  upon  tbem>. 
Re'oin-  ^^  *^®  defendant  pleads  infancy,  and  the  plaintiff  replies  that 

der  of  ac-  the  contract  was  for  necessaries,  the  defendant  cannot  rejoin  ic 
^J^      account  stated,  on  which  the  plaintiff  discharged  him;  snrha 
anddii-    rejoinder  being  a  departure  from. the  plea.     At  all  events,  a 
^^^      rejoinder  stating  that  the  plaintiff  discharged  the  defendant  ge- 
nerally will  not  do,  for  the  defendant  must  shew  bow  he  was 
discharged ;  therefore  where  an  action  of  assumpsit  was  brooj^bt 
upon  several  promises,  and  the  defendant  rgoined  as  above,  oa 

%  Swinbume  «.  Ogle,  1  Lutw.  239.  ^  JUL  I  \Vhittiqgfa«iB  *• 

BiU,  Cro.  Jac. 494.  i  Whyate  «.  Champion,  8tr.  1083.  ^VSk^. 

JKdgfaky,  2  Evp.Rep.  480.  1  Bui.  N.  P.  154. 
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emarrer^  judgment  was  giien  for  the  pluntiff  on  the  forgoing 
rounds  "*. 

To  a  plea  of  iDfancy^  the  plaintiff  may  reply  that  the  defen.  jj«j|jpn. 
lant  vras  of  full  age  ;  the  usual  form  of  replying  which  fact  is,  tionof 
hat  the  defendant,  at  the  time  of  the  *promi8e8,  was  of  the  full  r«^!^-i 
ge  of  21  years,  and  not  an  infant  under  that  age,  as  stated  in 
he  plea  ;  and  concluding  to  the  country.  Nor  can  it  even  be 
Ls«»igned  for  special  cause  of  demurrer  to  such  replication,  that 
t  does  not  shew  any  place  where  the  plaintiff  was  of  age  ;  for 
iiat  fact  is  not  local,  as,  the  execution  of  a  release ;  and  the 
•lace  is  no  certainty  of  the  fact,  as  it  is  in  the  case  of  a  release. 
^Vhat  is  personal  attends  the  person  eiery  where  ;  if  therefore 
he  defendant  was  of  full  age  at  all,  he  is  so  every  where.  The 
lualities  of  the  person  are  to  be  tried  where  the  action  is 
!)rought ".  There  is  a  case  oddly  reported  in  the  books  to  this 
'iVect.  Error  was  assigned  that  the  appearance  was  entered  by 
ittorney  for  an  infant,  and  because  it  appeared  to  the  court  that 
:here  was  no  Tenue,  it  was  considered  that  the  defendant  should 
issign  the  errors  de  novo^  which  he  did,  stating  that  the  defen- 
[lant,  on  such  a  day,  appeared  by  attorney  at  Westminster,  at 
which  time  he  was  an  infant ;  but  it  seems  not  necessary  to  men. 
tion  all  this,  for  it  appeared  upon  the  record.  In  that  case,  if 
there  was  any  fault  it  was  in  the  plaintiff  in  error,  and  the  de- 
tVndant  had  nothing  to  do  but  follow  him°. 

Where  the  declaration  contains  several  counts,  on  different  j^^y  ^ 
l>romise8,  and  the  defendant  pleads  infancy  to  all  of  them  gene,  replied  te 
rally,  the  plaintiff  may  reply,  as  to  some  of  the  proipises  in  the  ^^ 
ileclaration,  that  the  defendant  was  of  full  age  at  the  time  they 
were  made,  and  as  to  the  rest,  that  they  were  for  necessaries, 
ah  hough  all  .the  promises  be  laid  upon  the  same  day ;  at  *least,    [*5843 
if  that  day  be  not  material  :  for  in  that  case,  the  time  laid  can* 
not  be  made  part  of  the  issue,  and  the  plaintiff  shall  not  there. 
fore  be  tied  to  it,  and  if  the  defendant  force  him  to  vary,  it  is  no 
departure  p. 

Another  replication  to  the  plea  of  infancy  is,  that  after  the  u^^]fijjj^.. 
(It^feudant  attained  his  full  age,  he  ratified  the  contract.  It  seems  tion  of 
sufficient  to 'reply  a  ratification  of  the  contract  generally,  and  how^,*' 

plied. 

m  Millier  v,  Plyropton,  1  Str.  422.  »  Brett  v.  Minster.  1  Str.  a 

o  CoUiis  r.  TA^i»r,  1  Str,  8.  P  Howard  v.  Jtonison,  SaUc.  233. 
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what  tmoiints  to  a  confimatioii  of  it  shall  be  left  to  tJwjvj  f. 
like  the  question  of  necessaries,  on  a  general  replication  tAxm 
natures 
Itejoin.  If  the  plaintiff  reply  a  ratification  of  the  promises  after  r.- 

^^  *         defendant  became  of  age,  to  which  the  defendant  rejoins  th&i  :- 
did  not,  after  he  became  of  age,  ratify  the  promises  as  stsir^ 
the  proof  of  infancy  lies  on  the  defendant,  within  whose  kno*- 
ledge  the  fact  is,  and  who  wishes  to  take  advanti^  of  it ;  €^ 
pecially  as  it  might  be  impossible  for  the  plaintifT  to  find  v.' 
the  requisite  proof.     Besides,  it  is  to  be  presumed  that  whfli  ^ 
man  contracts  he  is  of  a  competent  age  so  to  do,  nnttl  the  co&. 
trary  be  shewn  *.     It  is  therefore  sufficient  for  the  plaintiff  u 
prove  the  contract,  and  the  defendant  must  then  rebvt  the  pn> 
sumption  of  his  capacity  to  make  it,  by  shewing  his  neoage  it 
the  time  when  it  was  made. 
Kollepro'      It  is  very  common  in  practice  for  the  plaintiff,  on  a  plea  of 
*^^}         in  fancy » to  enter  a  nolle  prosequi  as  to  some  of  *the  counts  in 
infant.       ^^®  declaration,  which  cannot  be  supported,  and  reply  as  to  the 
[*585]    others.     But  in  an  action  of  assumpsit  against  tvro  defendantf. 
if  one  of  them  plead  infancy,- the  plaintiff  cannot  enter  a  null' 
prosequi  as  to  that  defendant,  and  proceed  to  trial  against  t^f 
other  who  pleads  the  general  issue.     The  plaintiff  cannot  rrro. 
ver  against  one  defendant  only,  on  a  contract  stated  to  be  jmnt. 
1y  made  by  him  and  another.      In  such  case  therefore,  where 
the  infancy  is  admitted,  the  plaintiff  ought  to  discontinue,  uA 
commence  a  new  action  against  the  adult  defendant,  as  beinc 
the  sole  contracting  party,  according  to  the  legal  effect  of  sucJi 
a  contract ;  which  is  void,  or  voidable,  against  the  defendaot. 
If  the  plaintiff  declare  against  the  adult  defendant  only,  he  cap. 
not  plead  in  abatement  that  the  contract  was  a  joint  dae;  at  all 
events,  a  plea  in  abatement  to  that  effect  could  not  prevail, 
when  it  was  disclosed  that  the  other  defendant  was  ao  infants 
The  above  doctrine  has  been  recognized  and  acted  upon  b^' 
Lord  Ellenborough  n. 

q  Soutberton  v,  Whitlock,  1  Str.  690.  '  Antt  STS.    Butter 

Thrupp  «.  Fielder,  1  Esp.  Rep.  G3&    Harmcr  «.  Killing,  5 1^  Rep.  102 

•  Boinhwick  V.  CaftuOiers,  1  D.  &  £.  648.         »  Chandler  «.fMo,  5 

.  Esp.  Rep.  76.  «  Jaffray  v.  Tiebain,  5  Esp,  47. 
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It  is  quite  clear,  that  it  may  be  proved  in  eTideDce  under  the  Ctntrd 
general  issue  that  the  contract  was  contra  bonos  mores,  or  ^'*^ 
a^inst  public  policy,  or  otherwise  -void  by  the  common  law.  Ujc, 
It  is  foreign  to  a  book  upon  pleading  to  enter  minutely  upon 
ihQ  consideration  of  the  particular  cases  as  to  what  will,  or  will 
not  constitnte  a  defence  of  this  nature;  but  it  will, I  ^believe,    r*5g0l 
be  almost  uniformly  found  in  those  cases,  that  such  evidence 
lias  been  admitted  under  the  general  issue ;  although  there  can 
lie  no  doubt  but  that  this  species  of  defence,  being  matter  of  law, 
xnight  be  specially  pleaded,  or  giren  in  evidence.     There  is  not 
the  same  reason  for  pleadihg  such  matters  specially,,  as  there  is 
for  pleading  coverture  ;  for  they  are  generally  equally  notori- 
ous to  both  parties  to  the  action  ^.      So,  the  defendant  may 
either  plead  specially,  or  give  in  evidence  under  the  general 
issue,  in  assumpsit,  that  the  supposed  promises  in  the  declara- 
tion were  obtained  by  fraud.     But  this  sort  of  defence  seems 
peculiarly  applicable  to  actions  of  special  assumpsit  on  proipis. 
sory  notes,  and  the  like. 


Another  plea  to  an  action  of  asswjupsit  on  a  promissory  note,' tiuf^gs, 
or  bill  of  exchange,  or  upon  an  accRint  stated,  or  the  like,  is  *^?^ ,  «, 
duress  of  imprisonment  ^.  The  common  plea  of  duress  states 
that  the  defendant,  at  the  tiipe  of  making  the  promise  to  which 
it  is  pleaded,  vvas  imprisoned  by  the  plaintiff,  and  others  by  his 
contrivance  (if  that  be  the  fact)  laying  the  venue  as  in  the  de- 
claration, an  imprisonment  being  transitory  ;  and  was  then  and 
there  kept  and  detained  in  prison,  until  by  force  and  duress  of 
that  imprisonment,  and  to  obtain  his  discharge  therefrom,  he 
made  the  note  or  bill,  or  stated  the  account,  or  made  the  pro- 
mise ^mentioned  in  the  declaration  ;  concluding  with  a  verifica- 
tion, si  actionem^  &c.  according  to  the  beginning  of  the  plea. 
It  seems  that  a  surety  cannot  plead  the  duress  of  his  principal*. 

To  this  plea,  the  replication  is,  that  the  defendant  at  the  time 

of  making  the  promise,  was  at  large,  and  that  he  made  the  con-  tion  to 

auchplea; 
T  Taw  v.  Hodgson,   2  Camp.  Ht.  11  East  180.  S.  C.    But  see  2  Camp. 
144  semb,  contra,  ^  As  to  what  duress  avoids  a  contract,  See  2 

Inst  482.  >  Huscombe  v*  Standing,  Cro.  Jac.  187. 
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tract  Tolutitarily,  and  not  by  force  and  dnress  of  imprisomH^ 

as  the  defendant  has  pleaded ;  which  replication  may  condi^ 

to  the  conntry. 
Plea  of         Another  plea,  similar  to  that  last  mentioned,  is  diat  the  c(«. 
permintuj,  tract  was  entered  into  by  the  defendant  per  mineuy.     To  ifei 
plicat  on    ^^  plaintiff  may  reply  that  it  was  entered  into  voluntarily,  vac 
UicretD,     not  per  minas;  conclnding  like  the  replication  to  a  plea  of  du- 

ress.     The  defendant  is  not  obliged  to  plead  specially,  btit  maj. 

it  seems,  gire  in  evidence  under  the  general  issue  that  the  eon. 

tract  was  voidable  by  duress,  &c  '; 


Gaming',        Having  considered  the  giving  in  evidence,  and  form  of  plead. 
evidence    ing  specially,  matters  in  avoidance  of  the  contract  by  the  com- 

ral  issue.  ^^"  ^^^9  ^®  ^^®  ^^^  ^^'  consider  th^  proof  and  pleiding  of 
m^atters  in  avoidance  of  the  contract  by  statute.  In  the  case  of 
Hussey  and  Jacob,  which  was  assuihprit  upon  a  bill  of  exc^oge 
against  the  acceptor,  the  consideration  of  the  bill  being  money 

r*588l    ^0^  *^  P^^y  f^om  the  drawer,  whereto  the  ^defendant  pleaded 
the  statute  of  gaming,   16  Car,  %  c.  7.  it  was  held  that  sur^ 
plea  was  good  ;  for,  as  it  was  observed  by  the  comrt,  if  a  colU. 
teral  engagement  of  a  third  person  were  not  within  the  act,  it 
wonld  in  effect  be  rendere^Meless ;  therefore  an  aoceptance  b) 
a  third  person  is  void  by  Are  act.     Bnt  if  the  winner,  beini;  ic. 
debted  to  a  stranger,  procure  the  loser  to  be  responsible  to  tlie 
stranger,  for  the  payment  of  the  money  due  from  the  winner  to 
him,  in  consideration  of  a  discharge  of  the  money  lost  at  gam. 
ing,  the  contract  made  to  the  stranger  is  not  within  the  U:^  be. 
cause  it  is  made  for  a  just  debt ;  though  Sir  Bartholomew  SJbow. 
er  feems  justly  to  have  questioned  the  latter  part  of  the  above 
doctrine  >.      In  the  case  just  cited,  it  seems  to  have  been  ad. 
mitted,  that  the  defendant  might  have  pleaded  the  general  issue* 
and  given  the  special  matter  in  evidence,  although  he  was  at  li. 
berty  to  plead  it  specially  ;  for  as  the  court  obierved,  where 
the  defendant  has  special  matter  consisting  not  barely  of  fret, 
but  intermixed  with  matter  of  law,  in  avoidance  of  ihe  aetioa, 
if  he  wore  not  allowed  to  plead  it  specially,  he  would  be  oblig- 

y  As  to  what  threats  avoid  a  contract,  see  2 Inst.  4^  «  Tidd.  587- 

n  Hussey  v.  Jacob,  1  Ld.  Harm.  ST.  Cartlu  356.  1  Saik.  344.  5  Mod.  170. 
12  Mod.  97.  8.  C. 
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ed  to  commit  a  point  of  law  to  the  jury,  of  whidi  tliey  are  igno. 
rant  •»• 

In  assumpsit,  the  defendaDt  therefore  may  plead  the  statute  p.       ,. 
16  Car,  9.  c.  7.  s.  3  p.  which  enacts,  that  if  any  person  or  per-  stat  of 
sons  sbaU,  after  the  29th  of  September  mmitiened  in  the  statate,  &^")£r 
play  at  any  of  the  games  specified  in  the  second  section,  (which 
speaks  of  playing  at  or  with  cards,  dice,  tables,  tennis,  bowls? 
skittles,  shorelboard,  or  in  or  by  cock-fightings,  ^horse-races,    [*589] 
dog-noatches,  or  foot.races,)  or  any  otlier  pastime  or  game  what- 
soerer,  other  than  with  and  for  ready  money ;  or  shall  bet  oa 
the  sides  or  hands  of  such  as  do  or  shall  play  thereat,  and  shall 
lose  any  som  or  sums  of  money,  or  other  thing  or  things  so  play. 
ed  for,  exceeding  the  sum  of  ^100,  at  any  one  time  or  meeting, 
upon  ticket  or  credit,  or  otherwise,  and  shall  not  pay  down  the 
same  at  the  time  when  he  or  they  shall  so  lose  the  same,  .the  par* 
ty  or  parties  who  shall  lose  the  moneys  or  other  things  played 
for,  aboTO  j^lOO,  shall  not  be  compellable  to  pay  or  make  go<>d 
the  same,  but  the  contracts  for  the  same  and  for  every  part 
thereof^  and  all  and  singular  bills,  specialties,  and  promises, 
obtained,  made,  or  given,  for  security  or  satisfiaction  of  or  for 
the  same^  or  any  part  thereof,  shall  be  utterly  void  and  of  none 
effect. 

The  plea  may,  it  seems,  in  assumpsit  as  well  as  in  debt,  begin  ^^^ 
with  actionem  nan  or  onerari  non^  as  it  shews  there  never  was  mencc- 
any  cause  of  action  <>;  but  the  former  is  most  usual  in  assumpm  ^^^  ^^ 
sit.    The  old  j^recedents  recite  the  statute  at  the  commencement 
of  the  plea^;  but  this  is  not  necessary,  it  being  a  public  act, 
and  it  is  now  always  omitted,  as  is  most  proper,  for  a  misrecital 
may  be.  fatal. 

As  that  which  appears  in  the  plaintiff's  declaration  need  not  Tiinc,&c 
be  averred  in  tiie  plea,  if  the  plaintiff  declare  upon  a  promise  of  gam. 
which  is  stated  to  have  been  made  on  a  day  since  the  statute,  it  '"^' 
is  the  same  as  if  it  had  been  expressly  stated  in  the  plea  to  have 
been  after  the  day  mentioned  in  the  act.     The  usual  form  of 
pleading  is,  ♦that  just  before  the  making  of  the  promise,  to  wit   [*5go] 
on  the  same  day  and  year  in  the  declaration  mentioned,  at  such 
a  place,  the  parties  played  togethm-,  &c.    The  fact  pleade<l  be. 

b  Id.  c  Com.  Dig.  tit.  Pleader  2  C  a  ^  Bro^vli  v.  Coroisli, 

Salk.  576. 1  Ld.  IU>m  217.  S.  C.  «  Clift,  200. 
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ing  transitory  the  plea  most  not  vary  from  the  place  Uidlrti 
declaration)  nor  ought  a  new  day  to  be  laid. 

The  particular  game  played  at  must  be  shewn  in  tlie  plea,  fe: 

played  at;  it  is  matter  of  law,  and  not  barely  evidence,  and  the  sa3riB£* 
general  thfit  it  ^as  eoniraformam  statuii^  will  not  be  snfficiftt. 
It  is  like  the  case  of  an  usurious  or  simoniacal  contract,  wbef 
the  agreement  itself  must  be  shewn  ^;  and  so  it  is  likewise  npc 
the  statute  of  Ed,  6,  against  the  sale  of  offices,  where  the  pir. 
ticulars  of  the  con tf act  must  be  expressed  k. 

j^  Although  the  words  of  the  statute  are,  that  *'any  promiV* 

won.  &c.  obtained,  made  or  given,  as  a  security  or  satisfactioo  fc: 
the  money  lost,  or  any  part  thereof,  shall  be  utterly  rold  ami 
of  none  effect,'*  a  plea  that  the  money  promised,  &c.  vr^s  wcd 
by  gaming,  amounts  to  the  same  thing,  and  is  good  toacvmnBon 
intent  ^.  But  the  plea  must  shew  that  the  defendant,  by  g&min^, 
other  than  for  or  with  ready  money,  lost  a  sum  or  other  ^iug 
exceeding  the  sum  of  j£100,  at  one  time  or  meeting,  upon  tick- 
et  or  credit,  or  how  otherwise,  and  that  he  did  not  pay  it  down 
at  the  time  he  lost  it.  Although  the  defendant  should  for  tbe 
sake  of  certainty  lay  a  particular  sum,  he  will  not  be  bonnd  bj 
that  sum,  if  he  lay  it  under  a  videlicet,  for  the  statute  makes 

r*50S]  *^®  instrument,  &c.  void,  if  any  part  of  ♦the  consideration  be 
contrary  to  its  provisions '.  Therefore  it  is  that  the  plaintiff 
cannot  make  the  sum  parcel  of  the  issuei. 

-^  The  plea  concludes  eoniraformam  statuii.     But  no  proferi 

formam    of  a  general  statute  is  necessary  in  a  declaration,  much  less  in 

*^^«»»      apleaiE.     Contra  formam  statuti  prtedicti  will  be  bad,  wbcrr 
the  statute  is  misrecited  in  the  beginning  of  the  plea ;  for  the 
word  "aforesaid'*  binds  the  party  to  an  exact  recital;  and 
therefore  although  the  statute  be  recited^*  the  surest  and  best 
way  is  to  conclude  contra  formam  sfatutt  in  k/tjus  modi  cttsii^ 
&c^     This  allegation  will  not  render  unneces^ry  any  other 
material  allegation  in  the  plea,  as,  the  nature  of  the  game  pTar. 
ed  afn.     Althotigh  usual,  it  seems  superfluous  to  say,  vberebf 
the  contract  was  void ;  for  this  is  a  conclusion  of  law,  which 
the  judges  will  make  without  the  suggestion  of  the  defendant; 
and  if  stated,  it  cannot  be  traversed.     It  is  like  the  inference 
of  per  quod  onerabilis^  or  actio  accrevit.     Neither  will  this 

f  Pott  60*3.  fi:  Colbome  v.  Stockdale,  Str.  49a         »» Id.       '  Str. 

494  i  I^t  598.  k  Hardr*  335.         >  Ptilmer  v.  Taylor,  8  KA. 

468.  £t  vide  Doug.  97,  ^  Str.  495. 
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ivermeni)  if  made,  any  more  than  ihsLtoiconti'aformam  statuity 

lispense  with  any  other  aTerment  in  the  plea ;  for  it  is  but  aa  ' 

infereoce,  which  must  be  supported  by  premises. 

Where  the  defendant  by  his  plea  admits  that  be  made  a  pro-  Conclu- 

nise,  but  insists  that  it  was  void  or  ToidaUle  in  law.  and  shews  ^l""  ^^ 
,  .  plc*'  " 

the  special  cause,  he  ought  to  conclude  his  plea  with'a  verifica. 

tion,  and  Dot  to  the  country ;  therefore  a  plea  of  the  statute  of 
learning  should  be  so  concluded".  The  yerificati^^i  should  *cor.  [*594} 
respoad-with  the  beginning  of  the  plea,  which  in  assumpsit  usu« 
illy  b  actionem  non,  though  in  debt  it  is  ovierari  non. 

It  has  been  a  much  controverted  point  whediei*  a  plea  stating  Wbethet 
that  the  party  lost  iftore  than  the  sum  of  j^ldO  at  one  n^eettng,  ^^^^^jm 
to  several  different  person^,  be  good  under  the  statute ;  and  £IQQ  loBt 
aUhougk  this  may  seem  to  be  rather  a  question  of  construction  ^^^f^^' 
of  the  statute  than  of  pleading,  yet  as  it  has  been  frequently  sons,  be  . 
raised  on  demurxer,  it  may  be  proper  to  state  the  cases  in  which  *^    '* 
it  has  arisen.      In  one  of  those  cases ^,  where  the  plaintiff  de- 
clared in  ass^mpist  upon  two  promises  to  pay  ^100  each,  and 
the  defendant,  to  one  of  the  promises  declared  upon,  pleaded 
tiie  statute  of  gaming  ;  on  demurrer  to  the  plea,  the  following 
form  of  pleading  the  statute  was  holden  good,  on  the  authority  pf 
Hudson  and  Mallet's  case.  This,  supposing  it  to  have  been  right. 
\y  decided,  at  once  affords  a  complete  authoritative  precedent 
for  the  form  of  pleading  in  the  like  case.     The  plea  stated  that 
the  plaintiff  ought  not  to  have  his  action  ;    because,  admitting 
that  the  defendant  promised,  as  stated,  he  said,  that  after  the 
2dth  day  of  Sq[>tember,  1664,  to  wit,  on  such  a  day,  at  such  a 
place,  he,  the  defendant,  and  the  plaintiff  played  together,  with 
dice,  at  the  game  ca^d^passage,  upon  tick  and  credit,  without  ' 
ready.money  ;  and^^Kthe  defendant,  then  and  there,  at  that 
game,  at  one  time  nvmeeting,  lost  to  the  plaintiff  the  money « 
mentioned  in  the  promise,  on  trust  and  credit :  and  that  at  the 
same  time  and  meeting,  at  the  same  place,  J.  S.  and  the  defendant 
played  together  iu  the  same  way,  when  the  defendent  lost  to  *  J.  r*595l 
S.  £30  ;  by  which  premises,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  promise  became  and  was  void  :  con. 
f'luding  the  plea  with  a  verification  p.  *  From  the  above  case  it 
should  seem,  that  if  the  plea  shews  more  than  ^100  to  have 
been  lost  to  several  persons  at  the  same  meeting,  it  is  sufficient, 

n  CHft  201-      «  Wliitgravc  u  Cluncey,  1  Uitw.  180.       P  Wliil^ravc  t>. 
Chancey,  1  Lutw.  180. 
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tbongh  more  than  that  sum  is  not  stated  to  have  b«M  ioal  la  the 
'  plaiDtiff<i.     This  case  appears  to  have  OTemtled  a  pivrioiis  one, 
where  an  action  was  broaght  upon  a  note,  and  the  deieadait 
pleaded  that  at  one  sitting,  he  lost  j€85  to  the  plaialiff;  wai 
j£40  more  to  one  Yeaie ;  on  demurrer  to  which  plea,  judgment 
was  given' for  the  plaintiff,  on  the  gronnd  that  the  statate  only 
applied  where  moVe  than  j^lOO  was  lost  to  jone  person,  at  oae 
sitting j^dnot  where  it  was  lost  to  s«reral  persons'.     But  tk 
instance  given  seems  not  to  support  this  general  position,  but 
only  to  extend  to  '%  case  of  fraud  ;   for  the  instance  pat  is,  if 
one  man  lose  j^Q5  to  another,  and  re/t»e  to  pUuf  My  longer 
with  hin,  and  thcSi  voluntariiy  lose  j^lD  1:0  another  person,  at 
the  saoM  sitting,  this  shall  not  defeat  the  first  person  who  pfatycd 
with  him,  of  his  iCmedy  for  the  monejr  which  he  lawfallj  won. 
In  another  case,  the  court  are  reportad  to  have  said,  that  the 
*'         statute  shall  be  construed  largely  in  odium  of  gamesteia  ;  and 
therefore  if  one  lose  upwards  of  ^£100  to  two  atone  nttlng^ 
both  the  sums  would  be  void ;  but  if  lie  lost  ^09  to  A*  and  then 
an  purpose  to  avoid  th^  paymeni  of  sf,  loses  «^30  to  B.  there 
1^^506]    A.  may  ^»ecially  set  out  the  fraud^  and  so  ^avotd  tiie  fisct'. 
However  in  another  case,  subsequent  to  either  cff  thoso  above 
quoted,  where  the  plaintiff  brought  assumpsit  for  j^40,  and  the 
defendant  pleaded  it  was  money  won  at  play,  and  that  at  the 
same  time  and  sitting,  he  lost  ^66  to  J,  S.  on  demurrer,  the 
plaintiff  had  judgment ;  for,  says  the  reporter  j  it  was  tlieo|linioA 
of  the  court,  that  losing  «^100  to  sereral  persons,  at  one  iimey 
was  not  within  the  statute ;  unless  they  go  shares /rMMUbtf/jr, 
and  join  in  the  stakes  ;  for  then,  as  tto  the  chance  of  the  game, 
they  are  as  one  person  ;  therefore  if  iAft^40  iiad  been  fiuriy 
won,  and  the  j666  had  been  won  widjj^ft  dice,  tiiis  will  not 
aToid  the  j&40  debt,  unless  the  winne^n  it  was'party  to  tKe 
fraud  K    In  a  book  of  this  nature  it  is  not  necessary  to  detennine 
what  is  the  true  construction  of  the  statute ;  though  if  dm  spirit 
or  letter  of  it  are  to  be  regarded,  there  can,  it  seems,  be  no  doubt, 
but  that  the  loss  of  more  than  j£\QO  at  one  meeting  is  within  the 
statute,  whether  it  be  to  one  person  only  or  two  or  more  per- 
sons ;  though  it  seems  to  be  equally  clear,  that  howerer  the 
statute  is  construed,  the  loser  of  less  than  ^100  cannot,  by  his 
own  fraud,  get  rid  of  his  liability  to  pay  a  sum  once  legally  won. 

q  Com.  Dig.  tit  Pleader,  217.     r  Stanhope  «.  Smith,  5  Mod.  351.     •Wal> 
ker  V.  Walker,  13  Mod.  358.       ^Diekson  v.  Pkwlett,  Balk.  345. 
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In  ansirer  to  a  plea  of  the  statute  of  gaming,  fit  assumpsit  or  nepUca- 
ID  debt,  tiie  plaintiff  may  either  directly  deny  that  the  money  ^^.^f 
was  lost  as  stated  in  the  plea,  and  conclude  to  tb^  country,  or 
state  by  way  of  •  inducement  that  the  money  was  justly  due  or 
the  like,  with. a  traTerse  of  its  having  been  so  lost,  and  conclude* 
with  a  verifiioation  or  to  the  country.     So,  any  other  material 
*part  of  the  plea  m^iy,  in  like  manner,  be  puf  in  issue.     If  the   [*597}  ' 
plaintilF  reply  by  way  of  special  traverse,  the  most  usual  repii. 
cation  b^  that  the  contract  was  ma4e  for  a  just  debt,  with  a 
trarerse  that  the  money  claimed,  or  any  partHhereof,  was  won 
by  gaming,  contra  formam  siaiutij  as  the  defendant  has  pleaded. 

The  replication  to  this  plea  need  not  shew  what  the  cause  of  Induct- 
the  debt  was  ;  it  is  sufficient' to  say  that  the  contract  was  made  °^^^' 
for  a  just  debt  <>,  or  a  good  and  lawful  consideration,  or  upon 
good  and  lawful  conaiderations,  and  for  securing  the  payment 
of  a  debt  justly  due  and  6wing  from  the  defendant  to  the  plain*  ^ 

tiff^ ;  although  some  precedents  state  the  particular  debt  or 
iconsideratlon ;  for  the  defendant  cannot  question  what  the  dM>t 
or  consideration  was,  but  must  join  issue  on  the  fact  allied  in 
his  plea,  namely,  whether  the  contract  was  void  by  gaming. 

Indeed,  it  Is  not  necessary  >to  preface  the  traverse  in  the  rei^ 
plication  with  any  inducement,  but  the  plaintiff  may  reply 
simply  that  he  did  not  play  at  the  game  mentioned  in  the  plea, 
or  that  he  played  for  ready  money  and  not  upon  ticket  or  credit^ 
or  that  he  did  not  at  one  and  the  same  sitting  lose  more  than  the 
sum  allowed  by  law  to  be  won  at  play  v,  or  that  the  contract 
was  not  entered  into  for  securing  the  pajrment  of  money  so  won . 
as  the  i^aintiff  may  to  a  plea  of  usury  reply  generally^  that  it 
was  not  corruptly  agreed  as  stated  in  the  plea.  But  the  plain* 
tiff  cannot  say  that  the  contract  did  not  become  void  tnodo  et 
forma^  as  s^ted  ;  for*  such  a  mode  of  replying  would  be  bad,  r*598"l 
as  that  averment  is  nothing  but  the  result  of  what  precedes,  and 
the  construction  of  the  law  upon  it. 

Where  the  plea  states  that  part  of  the  money,  scilicet  so  much,  g 
was  won  by  gaming,  the  substance  is  that  part  of  the  money  the  plea 

was  so  won,  and  the  scilicet  is  only  matter  of  form,  of  which  no  P^^  "°* 

'  "^  '  be  put  Ml 

notice  should  be  taken  in-  the  replication.     If  the  sum  men-  issue. 
tioued  in  the  plea  be  made  part  of  the  issue,  the  replication  will 
be  bad  >  ;  and  therefore  it  should  say  either  that  no  part  of  the 

"  Str.  493.        »  2  D.  &  E.  439.        ^  See  9  Ann.  c.  14.  9. 1, 2. 

«  Ck>lbonie  v.  Stockdnlc,  Str.  493. 
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money  m'us  lost  by  gaming,  or  tiHTerse  the  loss  of  tbe  moMy  or 
any  part  thereof.  But  though  the  replication  do  make  the  sum 
parcel  of  the  issue,  yet  if  the  defendant's  plea  be  bad,  as,  for 
liot  stating  the  game  played  at,  the  plaintiff  must  hare  judlgiaeot  ^ 
Conclu-  *  With  respect  to  the  form  of  concluding  replications  of  tbi- 
mn.  nature,  which  has  been  much  the  subject  of  discussion,  the 
general  rule  is  this  ;  where  a  replication  desnies  the  whole  sah. 
stance  bf  the  defendant's  plea,  the  plaintiff  may  tender  issoeond 
conclude  to  the  country,  and  where  he  selects  one  out  of  serenl 
facts  he  may  traverse  that  one  and  conclude  with  a  Terificatioa. 
Therefore  where  the  replication  stated  that  the  instrament  d;. 
clared  upon  was  made  by  the  defendant  to  the  plaintif  opon 
good  and  lawful  considerations,  and  for  securing  the  piaynieDt  of 
a  just  debt,  and  not  for  securing  the  payment  to  the  plaintiff  ci 
any  money  won  by  the  plaintiff  from  the  defendant  at  play,  a^ 
alleged  in  the  plea,  and  concluded  to  (he  country ;  on  special  de. 
1^^^  j[^9]  murrer,  assigning  for  causes  that  the  replication  *oaght  to  have 
been  concluded  with  an  averment,  and  that  it  was  donble,  &n>i 
contained  only  a  traverse  of  part  of  the  matter  contained  i: 
the  plea  ;  it  was  held  that  the  replication  negatived  the  wbol^ 
substance  of  the  plea,  as  it  said  that  the  bond  was  ^ven  for  i 
just  debt,  and  not  an  unjust  one ;  therefore  judgment  was  giren 
for  the  plaintiff,  without  even  hearing  the  counsel  who  were  t^ 
argue  against  the  demurrer*.  Buller,  J.  observed,  that  ther^ 
are  exceptions  to  the  above  rule,  and  many  cases  in  which  tW 
.  conclusion  is  good  either  way ;  and  that  he  was  now  satisfied 
that  opinion  was  right.  In  which  opinion  Mr.  Justice  Gro.v 
concurred,  observing  that  the  diiRculty  on  the  subject  hzL. 
arisen  from  dilatory  pleas,  where  the  courts  had  sometimes  >aid 
that  the  one  conclusion  was  proper^  ^nd  at  other  times  that  tli 
other  was,  merely  to  put  an  end  to  the  dilatory  pleadings- 
The  several  cases  which  preceded  the  decision  of  the  case  Is^t 
cited  are  quoted  fully  in  considering  the  form  of  replying  to  i 
pica  of  the  statute  of  usury,  in  which  questions  of  this  natuic 
have  mostly  occurred *»,(!) 

y  /</.  z  Hedges  v.  Sanclon,  2  D.  &  E.  439*  «  Id- 

b  Post  603,  8cc. 

(1)  The  general  rule  is  that  whcix!  new  matter  is  alleged  in  a  plea  • 
j'cpllcatlon,  it  must  conclude  with  a  vetificadon.    Service  y.  Heennancc.  * 
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In  the  case  of  Whitgrave  and  Chanceyc,  it  was  said,  that  praud 
perhaps  by  special  pleading,  a  good  replication  might  have  been 
made ;  in  saying  which  the  court  appear  to  hdve  alluded  to  tlie 
case  put  in  Walker  against  Walker,  that  if  one  lose  j£Q9  to  A. 
and  then  on  purpose  to  avoid  it  lose  j£?2[0  to  B.  there  A.  may 
specially  set  out  the  fraud,  and  so  avoid  it<*.  Whgtever  may 
be  the.  true  construction  of  the  statute  respecUi^||Llcss  of 
^more  than  ^100  to  several  difiercut  persons,  th  JHp  repli-  [^COO] 
cation  seems  to  be  gopd,  though  no  more  than  sSlQO  be  lost  to 
either  of  them. 

Although  it  may  not  seem  to  be  immediately  connected  with  q  p  ^,-}| 
the  subject  of  pleading,  but  rather  a  matter  of  practice,  it  is  not  allow 
proper  to  observe,  that  the  court  of  Common  Pleas  will  not,  ^^ plead 
in  an  action  of  assumpsit  on  a  bill  of  exchange,  allow  the  de.  nona*- 
fendant  to  plead  the  general  issue,  and  at  the  same  time  a  spe.  ^^(k^ 
ciai  plea  that  the  bill  vras  given  on  a  stock.jobbing  transaction,  st  7G.  3. 
contrary  to  the  statute  7  Geo*  %  c.  8.     That  court  seems  to 
have  adopted  it  as  a  general  principle,  tlmt  any  thing  which 
goes  io  impeach  the  consideration  of  the  instrument,  or  the 
plaintilE^s  personal* ability  to  sue  upon  it,  and  which  can  be 
given  in  evidence  under  the  general  issue,  s'hall  not  also  be 
pleaded  specially;  at  all  events  where  the  only  object  of  the 
application  for  leave  to  plead  several  matters  is  to  postpone  the 
trial,  by  making  a  special  replication  necessary  ^ 


On  a  motion  for  leave  to  plead  double,  the  court  declared,  ,^ 

^  '  Usury, 

that  on  non  assumpsit  the  defendant  might  give  evidence  that  evidence 
the  contract  was  usurious,  because  that  shews  it  to  be  void:  o" '">"/'*- 
but  in  the  case  of  a  specialty,  it  must  be  pleaded.    Accordingly, 
on  the  trial,  the  defendant  was  permitted  to  ©ive  that  evlderice 
upon  the  general  issue  in  assumpsit,  and  the  plaintiff  was  non- 

^4,  Littw,  280.  Ante  595,  ^  12  Mod.  258.  Ante  596.  f  Shaw 

r.^Bpcwtt,  1  B.  &  P.  222. 


Jolm.  Rep.  91.  But  when  the  i-epTication  denies  the  whole  substance  of  t]:e 
plea,  or  a  traverse  comprises  the  whole  matter  of  it  gcnei-ally,  it  may'con- 
rlude  to  tlic  country.  Snyder,  8cc.  v.  Croy.  2  Jolm.  Rep.  423.  So  \diere 
the  issue  to  he  talien  on  a  rejoinder  must  be  substantially  the  same  as  on 
the  plea,  the  replication  may  conclude  to  tlie  country.  Catcher  «.  Spragiic. 
2  John.  Rep.  462.  Post  [610]. 
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.  suited  f.  It  appears  that  the  motion  for  leave  to  plead  doeble, 
viz.  non  assumpsit  and' the  statute  of  usury  was,  on  tbeahovs 
[♦601]  ground  refused  s!  However  these  two  pleas  ^are,  in  p^actlcp^ 
frequently  pleaded  together  in  the  King's  Bench,  without  ob- 
jectioB.  In  that  court  indeed,  (for  the  Common  Pleas  are  inor« 
•trict  ivsMi  respect *>)  it  seems  that  with  some  few  exceptiooN 
in  tfae^ltef  a  tender,  and  alienage,  and  such  like,  which  ai^ 
odious  pPI  in  contemplation  of  law,  the  defendant  may  plead 
as  many  difierent  matters  as  he  thinks  necessary  for  his  defesce, 
though  they  appear  contradictory  or  inconsistent,  as,  nonas^ 
sumpsit  with  a  plea  of  infency,  or  the  statute  of  limitations': 
though  infancy,  as  we  have- seen  J,  may  begiyen  in  evidence  upon 
non  assumpsit^  and  the  statute  of  limitations  is  generally  con. 
sidered  as  a  dishonest  plea ;  insomuch  that  in  a  late  case,  the 
court  of  Ring's  Bench  made  it  a  condition  of  leave  to  withdraw 
a  demurrer  and  plead,  that  the  statute  should  not  be  pleaded  K 
Plea  of  '^^  ^  declaration  in  assumpsit,  upon  a  oontract  for  payment 
the  sut-  of  any  principal  or  money  lent  upon  tisurious  terms,  the  de« 
usunr  Pendant  may  plead  the  statute  of  usury,  12  Ann.  stat,  2.  c.  16. 
s.  1.  which  declares  such  contracts  to  be  utterly  void.  Such  a 
plea  must  bring  the  case  within  the  statute,  but  it  is  sufficfeiit 
to  shew  that  usurious  interest  was  reserved  by  the  contract  wlth« 
out  shewing  that  it  was  paid  or  accepted  under  it ;  for  the  sta- 
tute contains  two  distinct  provisions,  viz.  first,  that  no  person 
upon  any  contract  shall  take  for  the  loan  of  moneys,  &c  above 
the  rate  of  five  per  cent,  which  renders  any  contract  void  wfaeiu 
ever  more  is  reserved,  that  is  therefore  sufficient  to  bar  any  ac. 
[*602]  tioH  upon  the  contract ;  *and  secondly,  that  every  person  who 
shall  receive  thereupon  above  the  rate  allowed  by  the  statute^ 
shall  forfeit  treble  the  value  of  the  money  lent;  the  receipc 
therefore  of  the  usurious  interest,  under  the  contract,  is  ireces. 
sary  only  to  entitle  a  common  informer  to  sue  for  the  petmltr 
of  treble  value'.  ^ 

p.     .  If  it  appear  by  the  declaration  that  the  contract  wad^Pki- 

material,  rious,  and  could  not  be  otherwise,  judgment  ought  to  be  gl'4k 
tf^^atiM  *S*'''**  *^®  plaintiff,  as  it  seems,  without  regard  to  the  plea"t 
usury.       But  where  the  plaintiff  in  IS  fV.  3.  declared  thai  being  posses>'. 

^      f  Lord  Bernard  «.  Saul,  1  Str.  49a  Bui.  IT,  P,  153.  S.  C.  it  Fon. 

336.  S.  C.         h  1 B.  &  P.  232.  Ante.  »  Tidd.  603,  4w         j  Am 

600.  k  Burmester  «.  Mawley^  M.  50  G.  3.  '  Vide  S  Wils.  253 

»  Com.  Dig.  tit.  PleadeiV  2  G.  /. 
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9d  of  seveml  pieces  of  old  money  amouniiiif^  to  j^SOO,  in  con- 
sideration she  would  pay  the  defendant  snch  money,  he  promis. 
ed  to  pay  her  la^SOO  new  money,  with  «£4.  lOs,  per  cent.  inte.    ^  i 

rest,  on  such  a  day;  on  non  assumpsit^  the  court  were  of 
opinion  that  it  did  not  appear  that  the  contract  necessarily  was 
usurious,  and  the  jury  hating  found  for  the  plaintiff,  they  would 
not  totend  it  so,  but  the  contrary.  It  was  ako  observed,  that 
as  the  consideration  of  the  promise  was  that  the  plaiiltlff  would 
paif  the  defendant  j£300,  there  did  not  appear  to  have  bera  a 
loan ;  without  which  there  could  be  no  usury,  and  they  would 
not  idteud  one,  as  the  jury  had  not  found  it «. 

As  the  statute  declares  all  usurious  contracts  to  be  void,  the  ^ 
plea  may  b^in  by  saying  that  the  defendant  ought  not  to  be  mence- 
charged,  or,  that  the  plaintiff  ought  not  to  have  or  maintain  his  ^^  ^ 
action.     It-  is  unnecessary,  and  would  be  equally  improper  to 
recite  this  statute  at  large  %  as  the  statute  of  gaming  ^ 

*ln  pleading  the  statute  of  usury  it  is  not  sufiicient  to  say,    [*60^i 
that  the  d^endant  was  indebted  to  the  plaintiff  in  a  much  less  -^gi^- 
sum  than  titat  claimed  by  the  plaintiff;  he  must  set  forth  the  mtist  be 
agreement,  and  apply  it  to  the  sum  in  the  declaration  ^ ;  that  stated, 
is,  he  must '  shew  the  sum  or  goods  lent,  and  their  value,  and 
how  mncb  interest  was  reserved,  or  paid,  and  that  the  money  or 
goods  claimed  are  the  same  with  those  claimed  by  the  pli^ntiff 
in  his  declaration.     The  proper  course  of  pleading  is,  that  it 
was  corruptly  agreed,  &c.  therefore  if  the  plea  only  says,  that 
it  was  agreed  that  the  plaintiff  should  have  so  much  interest  for 
forbearing,  without  saying  that  it  was  corruptly  agreed,  it  will  - 
be  ba4''.     It  must  be  expressly  averred  in  the  plea  that  the  in. 
teres t  reserved  \vas  agreed  to  be  paid  for  forbearance  ;  it  not 
being  sufficient  to  say  that  the  money  to  be  paid  for  giving  day 
of  payment,  for  the  time  mentioned  in  the  plea,  exceeds  the  rat^ 
•f  legal  interest^.     But  after  the  agreement  is  set  out,  it  seems 
unnecessary  to  state  that  the  money  agreed  to  be  given  exceeds 
the  rate  of  j^5  for  the  forbearance  of  ^100  for  a  year.     The 
plea  should  state  that  the  contract  mentioned  in  the  declaration 
was  entered  into  in  pursuance  of  the  usurious  agreement,  where 
that  is  not  the  only  and  Original  agreement  entered  into. 

n  Yeoman  v.  Burstow,  1  Lutw.  271.  Et  vide  4  East,  55.  •  Bro.  V.  * 

M.  255.  P  Ante  589.  1  Hinton  «.  Roifey,  3  Mod.  35,         t  Nevj. 

«>n  V.  Whitley,  Cro.  Car.  501.  .  Swalea  «.  Bat«man,  W.  Jon.  4lQ. 
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As  the  statute  makes  all  contracts  void  wliereby  tbere  ib&ll 
be  reserved  or  taken  usurious  interest,  the  defendant  need  not 
state  that  he  paid  the  stipulated  usury.  As  to  the  aTerment  of 
the  contract  being  contra  formam  staMi,  and  Toid,  and  tke 
form  of  *concluding  this  plea,  iirhat  has  been  said  with  refer- 
ence to  pleading  the  statute  of  gaming  is  eqntilly  applicable 
here,  an(Lneod  not  be  repeated'. 

To  a  plea  of  the  statute  of  usury,  the  plaintiff  may  i^ly 
generally,  that  it  was  not  corruptly  agreed,  as  the  defendant  has 
alleged  in  his  plea  "  ;  or  if  the  corrupt  agreement  be  allied  to 
relate  to  a  bargain,  the  plaintiff  may  reply  that  the  barg&in  was 
lawful,  with  a  traverse  of  the  agreement,  as  stated  by  tiiede- 
fenflant*' ;  or  that  the  agreement  was  for  a  lawful  debt,  with  a 
similar  traverse w;  or  with  a  traverse  that  the  contract  was 
made  for  usury  against  the  statute*.  If  several  different  nsu. 
rious  agreements  be  stated  in  different  pleas,  it  seems  they  ought 
to  be  traversed  separately  t. 

So,  the  plaintiff  may  reply  that  it  was  a  mistake  of  the  scri- 
vener, with  a  traverse  of  the  corrupt  agreement*.  In  one  case., 
it  vvas  objected  to  this,  that  the  allegation  was  against  the  words 
of  the  contract.  But  all  the  court  held  that  it  might  well  be 
made,  for  it  is  the  shewing  of  the  true  agreement,  that  no  inte- 
rest was  to  be  paid  by  it  but  such  as  was  allowed  by  law*.  In 
another  case,  it  was  objected  that  the  plea  having  stated  that 
the  plaintiff  accepted  the  security,  that  implied  his  consent  to  it 
when  it  was  accepted,  though  he  said  in  his  replication  that  he 
had  not  notice  of  it  when  the  contract  was  made  :  but  tiie  courf 
held  that  though  he  might  know  tlie  nature  of  the  security  when 
it  was  *accepted,  that  was  not  sulhcient  to  make  him  a  party  to 
the  corrupt  agreement  *>. 

The  plaintiff  may  traverse  the  corrupt  agreement,  gen^rail^ . 
as  above,  or  specially,  in  the  words  of  itc.  But  as  both  naode*> 
are  in  effect  the  same,  the  former  is  to  be  preferred  for  the  sakr 
of  brevity.  And  with  respect  to  the  latter,  it  should  be  oT?- 
served  that  if  in  traversing  the  corrupt  agreement,  the  plaintiit 


»  Jiitr  593.  "  Com  Dig.  tit  Plc.iilcr,  2  W.  ^3. 

TA.  ^  Glift.  185. 

Juc.  544  -  ^  2  Vent  82. 


"^  Oct.  Ass 
X  1  T',i-ow«*9  Ent.  202,  y  C?o 

■  Nevison  «.  Wbitlej,  Cpd.  Car.  501. 


»>  Biuih  V.  Bucking-liam,  2  Vent.  83. 
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in  liis  replicatk)!!  makes  the  day,  "Which  is  immaterial,  paitcel  of  * 
the  issue,  tt  wjll  be  bad  <^. 

It  has  becD  a  matter  of  much  doubt  and  difference  of  opinion  Qonelu-    ' 
in  what  form  replications  of  this  nature  may  be  concluded.     In  ^<}^  of  re- 
one  case  it  is  said  to  have  been  holden,  that  the  plaintiff  is  at  Eow^^' 
liberty  either  to  reply  that  the  contract  was  made  upon  another  optional, 
account  and  to  trarerse  the  corrupt  agreement  with  an  absque 
hoc^  or  to  deny  the  agreement  directly  and  conclude  to  the  coun- 
try  «.     It  seems  to  hare  been  taken  for  granted  that  iji  the  case 
of  a  traverse  with  an  absque  hoc^  a  conclusion  with  a  Teriiica* 
tion  was  alone  proper,  although  the  plaintiff  might  if  he  chose 
conclude  to  the  country,  by  directly  taking  issue  instead  of 
making  a  special  traverse. 

Accordingly  in  a  case  in  Strange,  where  the  plaintiff  declared  \^i)erean 
in  assumpsit  upon  a  promissory  note,  and  the  defendant  plead,  averment 
ed  the  statute  of  usury,  to  which  the  plaintiff  replied  that  the  s^^iror 
note  was  given  for  a  just  debt,  without  this,  that  it  was  cor-  pw^- 
ruptly  agreed  as  stated,  *and  concluded  to  the  country ;  where.    r«606l 
upon  there  was  a  demurrer,  assigning  for  cause,  that  the  repli. 
cation    should  hare  concluded  with  an  averment ;  the  court 
held  that  although,  generally  speaking,  where  there  is  a  nega. 
tive  and  affirmative  you  must  not  conclude  with  an  averment, 
and  if  the  plaintiff  in  that  case  had  taken  issue  on  the  agreement 
without  a  traverse,  he  would  hare  been  right  in  concluding  to 
the  country,  yet  wherever  there  is  a  traverse,  it  must  be  conclu- 
ded with  an  averment^.     This  case  was  cited  by  Mr.  Justice 
Denison  in  Robinson  and  Raleys.     The  next  case  was  an  ac- 
tion (^  a  bill  of  exchange,  to  which  the  defendant  pleaded  an 
usurious  contract,  and  that  the  bill  was  given  on  that  contract ; 
to  which  the  plaintiff  replied  that  it  waa  given  for  a  good  con- 
sideration ;  traversing  the  contract  in  the  same  way  as  was  done 
in  Baynham  and  Matthews,  but  concluding  with  a  verification ; 
to  which  there  was  a  special'  demurrer  on  that  account.     But 
Lord  MansBeld  said  that  the  point  was  settled  by  the  case  of 
Baynliem  and  Matthews,  and  over-ruled  the  demurrer  ;  in  which 
opinion  the  other  judges  coincided  •>, 

'Djjte  far  the  decisions  are  in  perfect  concordance  with  each  DistinQ, 
©(her  ;  but  in  this  case  Duller,  J.  observed,  that  there  was  a  tion, 

«'  Nevison  «.  Whitley,  ulti  supr^.        «  Fenn  v.  Alston,  cited  1  Bur.  331, 
•  BavTiham  v.  Matthews,  2  Str.  871.    But  see  poH  605.  2  D.  8c  S.  469. 
S  1  Bur.  321.  *»  Smith  v.  Do  vers,  Doug.  412. 
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where  *  distinction,  wliich  ran  through  all  the  caaes,  namely,  tiiatvte 
^^^of^'   the  whole  matter  of  the  plea  is  denied  in  the  replk^ition,  it  mu$t 
plea  is      conclude  to  the  country,  but  when  a  particolar  fact  .allc^  ia 
denied.      ^]|g  pj^  |g  selected  and  denied,  then  the  replication  muU  con. 
^*60t]    elude  with  an  aTennent ;  which  distinction  he  ^considered  ti 
confirmed  by  many  other  decisions,  although  if  the  point  had 
been  new,  much  might  hate  been  said  on  the  other  side  K     Ac 
cordingly  in  a  subsequent  case,  which  was  assumpsit  on  a  note, 
to  which  the  defendant  pleaded  an  usurious  agreement,  and  that 
the  note  was  gtYcn  in  pursuance  of  that  agreement ;  the  repli- 
cation, after  protesting  against  the  agreement,  stated  that  the 
note  was  not  given  in  pursuance  of  it,  and  concluded  to  the 
country  ;  to  this  the  defendant  demurred,  on  account  of  the 
conclusion  ;  and  the  court  were  of  opinion,  that  as  the  replica, 
tion  had  selected  and  denied  one  of  two  facts,  it  ought  to  hare 
^        concluded  with  a  verification.     Buller,  J.  added,  that  he  could 
not  agree  with  what  Denison,  J.  said  of  Baynham  and  Mat. 
thews,  in  Kobinson  and  Raley,  that  the  conclusion  was  right 
[*608]    either  way  J.     But  it  is  obserfable  that  *Denison,  J,  appear> 

i  Id.  j  MuUincp  V.  Wilkes,  cited  2  D.  &  E.  441.    (a) 

(a)  MuLLiNEK  V.  Wilkes,  E.  23  Geo.  3. 

RipiicnUon       ^^  declaration  was  on  a  promissory  note  for  >C390,  made  by  the  defen- 

uiin- ''P  *'  ^^*  payable  to  John  Maberiy  and  indoi-sed  to  the  pbdmliF.    The  plea  >i  as 

action  on  •  the  Statute  of  usury,  exactly  the  same  form  aa  that  in  Smith  v.  Dovtts 

u'uV.)!^'^^     Doug.  412.    The  replication,  after  protesting  that  no  auch  corrupt  sgrrc- 

ISm!!' a^r^'  ^^^  ^^  ^^''  ™*^  between  Maberiy  and  the  defendant,  aa  ment^ned  in 

miiju  auji     the  plea,  stated  that  the  defendant  did  not  in  pursuance  of  any  such  cor. 

defiiidant     Hipt  a^eemeot,  nor  for  any  such  purposes,  as  in  tlie  plea  mentioned,  make 

puisiianoe     ^*d  deliver  to  Maberiy  thf  promissory  note,  tn  manner' and  ibnn  as  tir 

fcJ'i'h'e'pSr.  ^**™dant  in  his  plea  aUeged,  coneludingr  "  And  of  this  he  puta  himsell 

r>«v  men-     on  the  country,  fcc"    To  this  replication  there  was  a  spedal  daomrc 

pUa,  make   assigning^  for  causes,  that  it  ought  to  hare  concluded  with  a  TerificxtioQ; 

a>ie7t>d,^ttiid  that  it  put  several  matters  in  iaaue ;  that  it  did  not  allege  the  note  to  hare 

Ii"Ih!!'cmin.  ^^  P^^"  ^^^  ""y  valuable  ccMisideration  ;  and  that  the  replication  (A 

kJm  'Slf '     <^""cluded  to  the  country)  should  hare  concluded  •«  And  this  the  sakl 

OM  «pi-cial     Thomas  MuUiner  prays  may  be  inquired  of  by  the  country.** 

mmrvT         l^avrreHee^  in  arguing  the  demurrer,  insisted  prindpally  on  tlM^st  ui' 

the  above  causes,  viz.  that  the  replication  ought  to  have  condudeJRrith  a 

verificatton.    He  aipied,  that  the  whole  contents  of  the  plea  were  not  de> 

nied,  but  a  particular  fact  selected.  He  said  tltere  were  Many  oaaea  in  sup- 

IKirt  of  tlic  demurrer,  but  he  should  mention  only  Smith  v.  l)ov«rs,  Doog. 
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from  Barrow's  Report,  to  hare  inthnated  that  either  conclusion 

was  right,  with  ^r^erence  to  two  different  forms  of  replication,   [*609l 

though  Boiler,  J.  does  not  seem  to  have  adverted  to  that  cir.  i. 

camstaace^     Notwithstanding  these  determinations  however,  in 

a  modern  case,  where  the  statute  of  gaming  was  ^^leaded,  and 

the  replication  stated  that  the  security  was  given  for  a  just  debt) 


412.    Here  thejplea  consisted  of  two  facts,  viz*  that  there  was  a  corrupt 
a<^ceineiity  and  that  the  bill  was  given  in  coDsequence  of  it. 

Law  contra,  admitted  there  was  a  great  variety  of  cases  on  the  subject- 
The  first  was  Crogat's  case;  8  Co.  66.  He  also  cited  Haley  «.  Robinson,  l 
Bur  31T-  and  argued,  that  the  reason  why  a  verification  is  necessary  when 
one  fact  18  sdected  is,  that  ihe  court  may  judge  whether  it  is  a  proper 
issue  lo  determine  the  question^  tis,  whether  it  im^ohres  matter  of  law-  He 
said  Baynham  v.  Matthews,  2  Str .  £71.  was  on  the  same  principle.  I'here 
was  new  matter  introduced,  that  the  bill  was  given  for  a  just  debt ;  for  a 
bill  IB  not  necessarily  given  for  a  debt  In  Smith  v.  Dovers,  there  was  new 
matter  in  the  inducement.  But  the  true  difference  between  that  case  and 
the  principal  one  was,  that  in  the  latter  tlie  replication  contained  a  denial 
of  all  the  facts  in  the  plea.  That  the  words, "  nor  for  the  piu^wses  in  the 
plea  mentioned"  were  a  total  denial.  That  was  more  proper  tlian  the 
usual  issue  on  the  agreement ;  fbi:  there  might  have  been  a  aurupt  agice- 
ment,  and  yet  the  bill  not  given  in  consequence  of  it  (Buller,  J.  Fart  of 
the  plea  is  taken  by  protestation,  therefore  it  is  not  all  denied.)  That  is 
not  assigned  for  cause  of  demurrer. 

Lamrence^  ui  reply,  said,  it  was  only  by  inference  that  the  corrupt  agree- 
ment waa  denied.  If  the  whole  had  been  put  in  issue,  the  protestation  was 
idle. 

Lord  MAssriKLp  asked  Xao  the  use  of  the  protestatiuo  ?  Lasa  said, 
he  thought  it  in  this  case  frivolous  and  of  no  use ;  for  that  it  was  an  exclu- 
sion of  a  conduAon  in  another  action. 

BiiLi.Ba,  J.  Built  is  an  admission  in  Uiis  action.  I  have  often  won- 
dered at  what  Denison,  J.  «aid  in  Robinson  v,  Ualey,  and  take  it  not  to  be 
supported  on  any  principle.  The  case  most  like  the  present  is  that  of  ac- 
cord and  satisfaction.  Here  tfe  two  facts.  The  corrupt  agreement,  and 
the  bill  in  consequence  of  it.  One  fact  is  admitted.  There  is  no  case 
wliichsays  that  a  traverse  with  an  inducement  should  iy)t  conclude  to  tlie 
court;  therefore  that  is  tlie  safe  way.  Whenever  the  whole  pica  is  not 
denied,  the  replication  ought  to  be  concluded  with  a  vcrificalidn. 

Sed  vide  Boyce  «.  Whitaker,  Doug.  90.  and  Hedges  v.  Sandon,  2  D.  &. 
£.  4S9.  contra.  After  a  great  deal  of  conversation  between  the  bench  and 
the  bac^  Mr.  Law  had  leave  to  amend  the  replication,  by  striking  out  the 
protestation,  &c.  He  afteivards  conchided  it  with  a  verificutloiu  Sec 
Bosh  V.  Ijeake,  2  D  &  £.  441.  acc« 
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and  not  for  money  won  at  play,  and  was  concladed  to  the  couu. 
try  ;  it  w^s  held  that  this  replication  was  rightly  conclutid. 
because  it  denied  the  whole  substance  of  the  plea.  BoDer.  J 
expressed  himself  lo  be  then  satisfied  that  what  Mr.  J.  DcLis-r 
bad  said  was  correct  k.  This  case  has  been  already  stated  $■.  1  • 
ciently  at  length  in  its  proper  place  ^     It  cannot  escape  not;  • . 

[  ^iOJ    that  the  court,  iu  considering  the  effect  of  the  ^replication, 
its  negativing  the  whole  plea^  did  not  consider  the  form  in  whl> ' 
it  was  replied  as  material. 

This  dis-       ^°  consequence  of  this  decision,  in  a  still  more  recent  cj'^  . 

tinction      where  the  plaintiff  replied  to  a  plea,  of  usury  that  the  conir.-.: 

ques  on-   ^^^  ^^^  a  just  debt,  and  traversed  the  corrupt  agreement  ij-  :i^- 
leged  in  the  plea,  with  a  conclusion  to  the  country,  no  ohj*t. 
tion  whatever  was  taken  to  it"  ;  so  that  the  propriety  of  tl  a* 
form  of  replying  iu  cases  of  this  nature  seems  to  have  been  con- 
sidered as  quite  settled,  however  rightly  ;  although  there  ran. 
not  be  a  doubt,  but  that  where  the  replication  is  in  ihejotn' 
a  special  traverse^  it  may  be  properly  coucluded  with  a  t« 
cation,  whether  it  embrace  the  whole  substance  of  the  pica  .• 
not;  and  it  would  most  clearly  be  bad  to  conclude  in  Hiat  r  m-. 
'  ner,  though  one  only  of  several  facts  in  the  plea  be  selected  :' 
denied  by  the  replication,  if  it  be  in  the/orw  of  a  stmpL*  /Vs  v  •. 
and  do  not  contain  any  special  traverse.     So,  that  the  form  --. 
stating  the  matter  of  the  replication  must,  in  some  measure,  t^- 
gulate  the  form  of  concludiog  it ;  and  it  may  yet  be  a^ked  v^;  > 
any  thing  else  ought  to  re£;ulate  it?  Certainly,  Mr.  Ju^n:c 
Den  is  on  does  not  appear  to  have  adverted  to  any  thing  elsp.  r.!. 
though  Mr.  Justice  Duller  seems  to  have  considered  4ie  t^!•' 
and  in  this  misapprehension  of  the  opinion  of  the  former  of  tlit^< 
judges,  all  the  confusion  on'  tha  subject  has  perhaps  ort^i. 
nated.  (I) 

,^  ^  If  the  defendant  in  his  plea  state  facts  which  mill  not  br'r.  ^ 

That  con-  ^ 

tract  was  bis  case  within  the  statute,  and  afterwards  aver  that  thecont m*  r 
1*611]    was  entered  into  by  covin  to  *  evade  the  statute,  the  plain  r'r( 

k  Hedges  and  Sandon,  2  B.  &  £.  4o9.  I  Ante  588. 

™  Dewar  v.  Span,  3  D.  &  B.  425. 


il)  Ante  p.  599. 
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Day  take  issue  on  siich  averment,  because  It  discloses  the  nan.  d^^jj^e^ip 
ler  of  t]iea§<eemait;  and  although  the  plaintiff  might,  notwith.  sixmof 
tandiDg  the  facts  disclosed  were  insufficient  to  iuTalldate  the  "^*^^* 
ransaction,  hare  trarersed  that  the  agreement  was  corrupt, 
t  being  so  stated  in  the  plea,  yet  the  ayerment  that  it  was  en- 
ered  into  by  covin  to  evade  the  statue  is  traversable  too ;  that 
s,  the  plaintiff  may  elect  to  traverse  that  instead,  if  he  will". 

It  is  not  in  any  case  necessary  for  the  defendant  to  plead  the  piea  of 
statute  of  frauds,  29  Car.  2.  c.  3.  specially,  as  he  may  a?all  ^  *^ 
limself  of  it  under  the  general  issue,  whether  the  case  be  within  fraud*. 
:he  4th  section  of  the  statute,  which  only  declares  that  the  party 
ihall  not  be  charged  upon  the  special  promise,  agreement,  or 
contract;  or  upon  the  17th  section,  which  declares  that  the 
contract  shall  not  be  allowed  good<>.     But  the  defendant  may 
it  seems  plead  the  statute  specially;  and  in  such  case,  there  cer- 
talnly  is  no  necessity  for  reciting  the  statute,  it  being  a  public 
act,  whereof  the  judges  will  take  notice.     It  is  therefore  suffi. 
cient  to  shew  the  case  to  be  within  the  act ;  as,  where  the  plain- 
tiff declared,  in  consideration  that  his  testator  would  withdraw 
the  record  in  an  action  of  assault  against  J.  S.  (a  third  person,) 
the  defendant  undertook  to  pay  him  a  certain  sum,  for  damages 
and  costs  as  between  attorney  and  client ;  and  the  defendant 
pleaded  that  the  action  was  brought  to  charge  him  with  the 
debt,  default  or  miscarriage  of  J.  S,  and  that  there  never  was 
any  agreement,  or  memorandum  of  agreement  in  writing,  touch, 
ing  the  promise  declared  upon;  ^concluding  with  a  verifica.   r*61dl 
tion  P.     In  the  case  cited  however,  on  demurrer  to  the  plea^ 
judgment  was  given  for  the  plaintiff,  on  the  ground  that  J.  S, 
was  jiot  a  debtor,  the  caus/s  not  having  been  tried  ;  and  he  did 
not  appear  to  have  be^n  guilty  of  any  default  or  miscarriage^ 
as  there  might  have  been  a  verdict  for  him  if  the  cause  had  been. 
tried ;  so  that  the  promise  was  an  original  one,  and  not  a  coU 
lateral  promise,  to  pay  any  debt,  &c.  already  contracted  or  in. 
Gurredby  J»  S,9 

»  Joy  V.Kent,  Hardr.  418.  .         •  3Iud«  Baym.  1085.  P  1  WiH.  , 

305.  q  Id. 


CHAPTER  XVni. 


OF  PLEAS,  gtc  IN  PERFORMAKCE,  AND  EXCUSE 

THEREOF. 

t*6 1 31   A  L^A-s  in  performance  are  either  special  or  general.    The  for. 
leas  in    m^i*  are  where  the  defendant  in  his  plea  shews  how  he  has  fh'r. 

peiibr-      formed  his  promise,  by  shewins  that  he  has  done  or  forbortiet* 

mance        j      , 

distjn-       do  the  act  to  which  the  promise  relates ;  the  latter  are  wherf 

guishcd.    tjjg  defendant  states  generally  that  he  has  performed  his  pro- 
mise, without  shewing  how^  or  alluding  to  the  particular  act  o: 
thing  which  19  promised  to  be  done  or  omitted.  The  sereral  ob. 
serrations  made  with  respect  to  the  averments  of  perfonDaDC>> 
of  the  plaintitTs  part  of  the  contract  in  declaring  in  special  ss. 
sumpsit  3  may,  in  many  instances,  be  applied  to  the  defendar.^ 
stating  performance  of  his  part  of  the  contract  in  a  plea. 
To  a  declaration  in  assumpsit,  the  defendant  may  plead  s 
Plea  of     special  performance^,  by  payment*^  or  otherwise,  although  b? 
r*614l    roay  give  it  in  evideiice  on  the  'general  issne;  for  by  sud 
pc  tor-      plea  the  assumpsit   is  admitted,  so  that  it  is  merely  in  ^^'^ 
paymelit.  charge  *^.  (1)  But  in  an  action  by  the  indorsee  of  a  bill  or  noie^ 
a  special  plea  of  payment  to  the  payee  before  the  indorsemcn- 
amounts  to  the  general  issue  %  and  is  therefore  bad  on  sjifi"ii'' 
demurrer  for  that  cause  ;  the  reason  of  which  may  be,  that  ii 
the  money  in  the  bill,  &c.  was  paid  before  the  indorsemeDt,  1^^ 

a  Ante  146,  &c.  b  Com.  Dig.  tit.  Pleader,  2  G.  10. 15.  «  2  Bra 

Ent.  6.  ^  Ilatton  v.  Morse,  Salk.  394.  2  Ld.  Raym.  787.  S.  C.  Brc^  ' 

«.  Cornish,  Salk.  516.  1  Ld.  lta)tn.  217.  S.  C.  Atherley  «.  Evans,  Say.  i'- 
S.  P.  «  Anon.  1  Ld.  Raym.  217. 


(1)  Pa}'mentto  the  executor  of  a  deceased  partner  is  not  a  good  Iw  ^^ 
an  action  brought  by  a  surviving  partner.  Wallace  v.  Fitzsimxnons,  1 D^ 
Hep.  248. 


\ 


instrament  no  longer,  continued  operative,  so  as  to  be  the  ground 
of  any  promise  to  the  indorsee.  It  seems  that  if  the  promise 
or  promises  declared  upon,  or  any  of  them  be  in  the  negative, 
md  the  defendant  pleads  performance  at  all,  he  must  plead  it 
nppoiaily ;  but  any  special  plea  of  this  nature  is  scarcely  ever 
adopted  in  assumpsit,  as  such  a  defence  may  be  add  is,  clearly 
and  uniformly,  given  in  evidence  under  the  general  issue  in  that 
action,  though  it  is  otherwise  in  covenant. 

Where  in  assumpsit  the  defendant  pleaded  generally  that  he  perfor- 
had  performed  all  on  his  part  to  be  performed,  it  was  ruled  that  m&nce, 
the  plea  amounted  to  the  general  issue  ^ ;  though  Salkeld  makes 
a  query  of  it,  and  seemingly  with  good  reason.     If  such  a  plea 
be  objectionable  at  all,  it  must  be  on  the  ground  of  its  being 
merely  argumentative ;  and  that  seems  indeed  an  objection  to  it 
in  assumpsit,  where  a  particular  breach  is  assigned  in  the  de- 
claration.    The  defendant  may  plead  a  special  performance  to 
one  promise,  and  deny  the  others.  If  the  defendant  pleads  pay. 
ment  to  the  plaintiff  of  as  much  as  he  deserved,  without  saying 
what  sum  he  *paid,  it  is  bad  s.  In  such  plea,  if  confined  to  par-   r*Qi  a1 
ticular  counts,  he  should  it  seems  say  that  the  plaintiff  deserv- 
ed so  much  only,  which  was  paid  to  him^^ ;  and  the  former  of 
these  allegations  is  issuable*. 

It  is  also  a  bad  plea  to  say,  that  after  the  promise,  there  was  n^M^    i 
an  agreement  between  the  plaintiff  and  defendant,  that  the  lat-  agree- 
ter  should  pay  the  money  to  J.  S.  and  that  he  paid  it  accord.  ™^*  ^ 
ingly.  Perhaps  in  such  case,  the  defendant  might  directly  plead 
payment  to  the  plaintiff.    It  is  likewise  said,  that  payment  of  a 
lesser  snm  before  the  time  must  always  be  pleaded,  for  it  is  not 
a  performance  of  the  original  promise,  but  of  a  collateral  agree, 
nent,  which  supplies  the  place  of  it ;  although  such  evidence 
may  be  given  in  mitigation  of  damages,  under  the  general  issued. 

Every  plea  of  performance  of  affirmative  promises  ought  to 
have  a  venue,  as  well  as  a  time  laid;  but  this  is  not  necessary  p^admcr 
in  pleading  performance  to  such  as  are  in  the  negative.     Al.  pft>inent 
though  a  payment  after  the  day  is  good  by  way  of  discharge  of 
the  sum  paid,  yet  it  cannot  be  pleaded  by  way  of  satisfaction  of 

<'Sea  V.  Taylor,  1  Salk.  $94. 2  Ld.  Raym.  96a  S.  C.  sr  Anon.  Mar. 

77.  pi.  120.  **  Wilkinson's  case,  Lat  16.  *  Bucknall  «.  Swcn- 

nock,  1  Mod.  7.  i  1  Esp-  Dig.  2/.  P.  147.  3d  ed.  cites  Abbot  v.  Chap- 

man,  2Lev.  18.  5'tfi^^.' 
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the  damages  sustained  by  the  non-payi^eDt  at  the  day ;.  fet  tt# 
action  being  once  rested,  mast  be  diyested  by  something  sore 
than  mere  payment,  as,  a  release :  and  therefor?  if  the  defen* 
dant  in  assumpsit  pleads  that  after  the  day  of  payment^  he  pud 
so.  much,  in  satisfaction  of  what  was  due  on  a  note,  his  plea  will 
be  bad^.  It*  is  observable  that  the  stat,  4  Ann,  c*  16.  s.  11 
f*616]  only  applies  to  ^actions  of  debt  on  bonds,  &c.  In  a  plea  of 
payment  of  the  money  at  the  time,  the  defendant  should  saj 
that  the  plaintiff  ought  not  to  have  his  action,  instead  of  that  lie 
ought  not  to  be  charged  by  his  promise  * ;  and  should  concliide 
to  the  country  >"  ;  though  if  the  defendant  plead  payment  under 
a  new  agreement,  his  plea  must  certainly  be  concluded,  with  a 
▼erification  "• 
ilfplica-  ^^  ^  P^^  ^^  payment  or  performance  concluding  with  a  Ten- 
tion.  fication,  the  replication  is  that  the  defendant  did  not  pay  or 

perform  the  contract,  modo  etformdy  generally ;  or  the  plaia. 
tiff  may  deny  the  performance  in  the  words  of  the  plea,  which 
is  the  best  mpde.  Of  course,  the  replication  in  either  case  coo. 
eludes  to  the  country  ^  (1) 


Tender         Pl^as  in  excuse  of  performance  include  eyery  matter  of  law 
mxist  be    which  may  be  relied  upon  by  the  defendant  in  excuse  for  not 
pleaded*    performing  his  part  of  the  contract,  as,  the  plaintiflPs  neglect  or 
misconduct  p,  or  a  tender  by  the  defendant.     The  most  usual 
plea  of  this  description  is  that  of  a  tender.     The  non-perfor- 
mance by  the  plaintiff  of  a  condition  precedent,  &c.  may,  and 

k  Perry  v»  Odingsgell,  4  Mod.  250.         '  1  Ld.  Raym.  21/.        "  Brown 
V.  Cornish,  1  Salk.  516.  n  2  Bro.  Ent  6.  <>  lei,  P  Jnte  151 


(1)  To  an  action  on  a  promise  to  deliver  certain  specific  articles  at  a 
given  day  and  place»  it  is  a  good  bar  on  general  demurrer,  that  the  defen- 
dant had  the  articles  at  the  time  and  place,  and  was  ready  at  the  day  and 
place  to  deliver  the  articles,  though  it  docs  not  aver  that  the  plainUff  vie 
not  there  to  receiye  them.  But  in  point  of  form  the  plea  ahould  oontaia 
auch  an  allegation.    Bobbins  v.  Luce,  4  Maas.  Rep.  4r4. 

But  in  such  case  the  plea  would  be  bad,  if  it  did  not  shew  that  the  de- 
fendant had  the  articles  ready  to  deliver  at  the  lime  and  place..  Scmhlf^. 
Vewton  V.  GalbraiUi,  S  John.  l^p.  1 19* 
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lliould  be  given  in  eridence  under  the  general  issue  without 
pleading  it  specially,  as  a  fact  which  shews  that  the  plaintiff 
never  had  any  cause  of  action  9 ;  but  as  it  has  already  been  ob- 
served, a. tender  of  the  money  due  cannot  be  given  in  evidence 
under  the  general  issue  of  non  assumpsit^.    *The  reason  of  [♦617J 
this  seems  to  be,  that  it  is  not  merely  inconsistent  with  a  denial 
of  the  contract,  but  precludes  any  question  respecting  the  plain, 
tiflfs  right  to  damages  to  the  eitent  of  the  sum  tendered,  which 
is  necessarily  paid  into  court,  and  stated  to  be  so  paid  in  the 
plea  itself.     It  would  be  quite  foreign  to  a  book  of  this  nature 
to  inquire  what  is  a  good  tender  or  not,  or  what  is  sufficient  to 
dispense  with  the  actual  production  of  the  money  tendered.    It 
is  sufficient  to  observe  that  where  a  tender  has  not  been  actually 
made,  but  the  circumstances  of  the  case  are  equivalent  to  it, 
they  may  be  pleaded,  and  should  be  truly  stated  in  the  plea : 
and  that  in  general,  a  tender  cannot  be  pleaded  where  the  de- 
mand is  uncertain,  and  money  cannot  according  to  the  acknow- 
ledged rules  of  practice  be  brought  into  court ;  but  that  where 
that  may  be  done  under  the  common  rule,  a  tender  may  also  be 
pleaded  (a).  (1) 


*  Tidd.  58r*  »  Ante  526. 


(a)  HuTTOx  V,  Bolton,  Easter,  22  6ff«.  3. 

EraHne  shewed  cause  against  a  rule  to  pay  money  into  court,  in  an  ac-  *JJ|2J^ 
tion  of  assumpsit  against  a  carrier.    The  case  was  this  >-the  plaiutifr  had  ncr,  admer. 
delivered  a  trunk,  which  he  swore  to  be  of  the  value  of  ^50,  to  the  defen-  be'iSble  si 
dant  to  be  carried.    The  trunk  being  lost,  the  defendant  offered  to  pay  "SrtSn* 
^20,  declaring  that  he  had  put  an  advertisement  in  the  paper,  signing  SJutl^ 


(1)  A  mere  offer  to  pay  is  not  in  strictness  of  law  a  tender,  nor  can  a 
tender  be  taken  advantage  of,  unless  regularly  pleaded.  Sherdioe  v.  Gaul| 
2  Dall.  Rep.  190. 

If  a  person  be  bound  by  agreement  to  deliver  a  deed  at  a  day  certain^ 
tod  be  ready  at  the  day  to  deliver  it,  and  would  have  tendered  it  but  for 
the  evasion  of  the  other  party,  it  is  equivalent  to  a  tender,  and  may  be 
pleaded  as  such.    Borden  v.  Borden,  5  Mass.  Rep.  67* 

If  an  action  be  brought  on  a  contract  made  in  another  state,  and  a  tend«ir 
in  bills  of  cre(fit  would  by  the  laws  of  such  state  be  a  good  tender,  such  ^ 
plea  would  be  good  here  >  for  the  laws  of  the  country  where  the  contrast 
is  made  must  govern  the  fate  of  it    Warder  «.  Arell,  2  Wash.  Rep.  282r 
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[*618l  *In  assunpsft)  though  the  action  is  for  damafes  nerriy,  it  u 
to  <Mif-  ^^®*^  *^*^  ^^  defendant  may  plead  a  tender,  and  that  be  was  a  - 
[*6 1 9]   ways  ready  • :  fot  this  is  not  ♦properly  a  plea  in  bar  c^  the  au 

tumtneru' 

it,  &c.  ■  Clift.  20^  3. 


|Hi7  that      that  be  never  would  be  answerstble  for  goods  beyond  that  sum,  unkss  l<r«^ 

coiut.  And  ^    This  be  meant  to  make  tbe  g^und  of  his  defence,  and  had  more. ' 

Eiy****    pay  that  sum  into  court.    EnHne  cited  1  Str.  57^  3  Bur.  1120.  3  Bl-. 

5jj^«  ten-  1363.  2  Wis.  115.  12  Mod.  187.  397.  to  shew  that  money  could  no.  •. 

Sedquf       paid  into  court  in  an  action  where  the  damages  were  oncettaint  argtat;. 

that  it  would  be  necessary  not  only  to  set  a  value  on  the  goods,  but  to  est 

mate  any  other  inconvenience  the  plaJAtiflT  miglit  have  sustained.  The  o  -tn 

admitted  those  cases ;  but  seemed  to  think  this  different  from  any  of  thim 

However,  Lord  Mansfield  and  WiUes,  J.  being  absent,  and  Mr.  BoiC--- 

not  having  his  instructions,  ^ey  desirecTit  to  stand  over.    Aftcrv;kr>  • 

Lord  Mansfield  being  come,  Srtkine  went  on.— There  is  anodier  fkt  '^ 

tTy»  viz.  whether  there  was  notice  to  the  parQr ;  notice  to  the  public  tA* 

being  sufiicient. 

JBaldwin,  contra.  These  facts  will  be  to  be  proved  at  the  trial.  I  dor'. 
know  of  any  precedent  I  moved  it  on  the  reasonableness  of  the  thing.  It  - 
hard  that  the  defendant  should  have  costs  to  pay  on  a  verdict  for  £ir.'- 
which  £20  he  is  ready  to  pay.  The  court  need  not  setde  •damages.  It  ^ 
on  tbe  ground  that,  in  all  events,  ^^20  is  due.  The  defendant  £uia  uski: 
there  be  a  certain  stipulated  damage. 

Lord  Mansfield.  When  I  first  came  into  the  court,  there  waa  adii- 
culty  about  delivering  goods  in  trover,  because  it  was  said,  the  court  doti 
not  keep  a  warehouse ;  but  I  thought  delivery  to  the  party  would  do  as  vrcL 
The  end  b  to  prevent  lumecessary  litigation.  The  plaintiff  going  for  avtre 
than  is  due  should  not  have  costs.  Here,  by  the  defence  a  specific  sms  is 
due.  I  don't  see  why  a  tender  might  not  be  made.  The  defendant  mc5t 
be  able  to  take  advantage  of  it  by  special  plea,  or  evidence.  If  he  is  Ualilc 
fof  more,  then  no  Injury  is  done,  and  he  pays  costs.  Upon  principle  I  m 
inclined  to  think  he  should  be  permitted  to  pay  the  money  into  court. 

Ash  BURST,  J.  The  costs  should  fallen  the  party  who  is  in  the  vnn^. 
The  facts  are  supposed  equally  in  the  knowledge  dTboth.  A  difiercnt  case 
from  those  cited.    He  does  not  litigate  the  value. 

BuLLER,  J.  It  is  a  new  case.  ThecaseinSBur.  isdifleflviitribrthii 
was  not  for  goods  lost,  but  for  goods  damaged.  On  principle^  I  sec  no  ctif^ 
iiculty.  It  is  said  tliat  the  plaintiff  may  recover  for  inconvenience;  UtI 
this  is  assumpsit  for  not  delivering  goods  ;  no  special  damage  is  laid,  aol 
therefore  inconvenience  is  not  to  be  given  in  evidence.  I  think  a  tender 
might  be  pleaded;  for  on  what  1  have  just  said,  it  is  an  action  for  thevilae 
of  the  goods.  The  defendant  might  have  stated  his  whole  defence  spe> 
cially,  and  then  pleaded  a  tender.  I  can  see  no  objection  to  such  a  pka ; 
and  on  the  whole,  I  am  of  opinion  with  my  Lordi  that  the  defendant  dboold 
he  permitted  to  pay  tbe  money  into  court. 

Rule  abfiolate. 
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on,  but  of  part  of  the  damt^es  only.  Lord  Holt  U  snid  to 
ave  been  of  opinion,  that  a  tender  could  not  be  pleaded  to  a 
ount  upon  a  quantum  meruit^  because  the  demand  is  entirely 
ncertain  \  But  besides  that  this  reason  is  not  founded  in  fact, 
XX-  contrary  has  been  since  settle*:  upon  demurrer";  and  it  is 
'>«'  the  daily  practice  to  plead  a  tender  to  a  count  on  a  quan^ 
v/rt  meruit^  or  quantum  valebant. 

But  it  has  been  held  that  a  tender  cannot  be  pleaded  in  any  „ 
)rm  to  an  action  on  a  bill  of  exchange  or  promissory  note  after  a  bill  of 

has  be^Tome  due,  or  on  any  promise  or  agreement  to  pay  mo.  ^?' 
•\v  at  a  certain  day,  after  that  day  is  past;  at  all  events  where  L.  ^ 
he  bill  or  note  has  been  presented,  or  payment  demanded  at  the 
lay  ;   for  a  plea  of  tender,  being  only  a  plea  in  bar  of  the  plain. 
ilPs  demand  for  damages  on  account  of  the  non-payment  of  the 
loney  tendered,  ought  to  shew  upon  the  record  that  he  never 
iifl  any  such  cause  of  action  as  stated ;  and  in  cases  like  the 
tbove,  no  plea  can  it  ♦seems  be  framed  without  admitting  that    [*620l 
»c  once  had  a  oause  of  action  ^ 

It  is  also  usual  to  plead  the  general  issue  to  the  whole  decla-  ^       , 
•ation,  except  such  part  of  it  as  applies  to  the  sum  tendered,  ing^itto 
md  a  tender  of  that  sum,  without  confining  it  to  any  particular  ^^^f 
iromise;  which  practice  is  said  io  be  warranted ^      It  is  eer.  d^l^- 
ainly  roost  convenient,  in  pleading  to  a  quantum  meruit^  and  Ij^j^u^' 
^^here   the  same  demand  is  declared  for  in  severalMifferent  "*     ^' 
oonts.     But  it  is  more  correct  to  plead  a  tender  to  the  parti. 
ular  sum  in  some  one  count,  containing  the  true  demand  in  re- 
spect of  which  the  tender  was  made,  if  there  be  more  than  one 
fount  in  the  declaration.     And  there  are  cases,  where  on  a  ge^ 
w^ral  demurrer  io  a  plea  of  tender,  it  was  resolved  to  be  bad,. 
because  if  the  uncertainty  as  to  which  of  the  promises  the  money 
vas  tendered*.     Besides,  it  may  be  objected,  that  a  tender  of 
one  gross  sum  to  several  demands  is  bad  upon  the  face  of  it. 

The  defendant  cannot  be  permitted  to  plead  non  assumpsit  to 
the  whole,  and  a  tender  as  to  part  of  the  money  mentioned  in  ^l^^, 
the  declaration;  he  can  only  plead  non  assumpsit  with  an  ex.  ^tlie 
caption  as  to  the  sum  tendered.     This  has  been  ruled  both  in  dSn." 

^  Ld.  Raym.  25S.  «  Johnson  v,  Lancaster,  1  Str.  576l  ▼  Hume 

'•  Peploe,  8  East,  168.  pott  635.  ^  1  Saund.  33.  noiit.  x  Morris 

^  Colc«,  1  Lutw.  238, 9.  Thwaite  v,  Spencer,  and  Hurst  t».  White,  cited 
^^.  241,  2. 
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the  ConiDoii  Pleas,  and  King's  Beach  7.  The  reason  gv^ea  a. 
because  if  the  general  issue  be  found  for  the  defendant,  it  vili 
then  appear,  on  the  record  that  nothing  is  dne,  and  yet  that  tk 
defendant  admits  something  to  be  due*.  But  this  reasonu; 
i^6^1]  seems  to  be  questionable ;  as  in  ^trespass,  the  defendant  is  pa. 
mitted  to  plead  not  guilty  and  a  justification,  although  it  naj 
bjB  said  that  if  the  former  plea  be  found  for  him,  it  irill  appev 
on  the  record  that  he  committed  no  trespass,  notwithstandiac 
he  admits  the  contrary  by  his  plea  of  justification.  And  tk 
same  objection  might  be  made  to  pleading  one  plea  in  deoiiL 
.  and  another  in  confession  and  avoidance  of  the  action,  together, 
in  any  case.  However  it  is  perfectly  settled  and  fally  itnd«r. 
stood  that  a  tender  cannot  be  pleaded  with  non  osmmpsU  to 
the  whole  declaration. 

^Tender  ^^^  ^"  ^^^  defendant  be  allowed  to  plead  as  to  all  the  rotf- 
to  part,  ters  in  the  declaration  except  a  particular  sum,  (part  of  the  roo. 
enemy  to  ^^  mentioned  in  one  count,)  non  assumpsit,  and  a  tender  of 
other  that  sum ;  and  for  further  plea  as  to  all  but  the  money  in  that 
^  count,  that  the  plaintifi*  is  an  alien  enemy  >.  The  court  of  Kin^'i 

Bench  in  the  case  cited  approved  of  the  practice  of  the  court  of 
Common  Pleas,  in  not  allowing  non  assumpsit  and  alien  eoeiaj 
to  be  pleaded  together  b ;  and  Lord  Ellenborough,  C.J.  obw 
served  on  the  manifest  repugnancy  of  the  pleas  of  tender  and 
alien  enemy,  the  former  admitting  that  the  plaintifi^  had  a  locus 
standi  in  court  as  to  part  of  the  demand,  and  the  plea  of  ali^ 
enemy  denying  that  he  had  a  right  to  sue  in  a  British  court  of 
justice  to  recover  any  part  of  his  demand.     In  a  very  recent 
case,  not  yet  reported,  it  appears  indeed  to  have  been  the  opio- 
ion  of  the  court  of  King^s  Bench,  that  a  plea  of  alien  enemy 
could  not  be  pleaded  with  any  other  plea,  but  must  be  pleaded 
[*62^]    by  itself.    In  that  case,  the  defendant  pleaded  three  *ple«s,  vij. 
first  not  guilty  ;  secondly,  the  statute  of  limitations ;  and  third. 
]y,  a  justification  of  apprehending  the  plaintiff  under  sospicioa 
of  felony  (the  action  being  trespass)  and  the  rule  to  plead  sew 
veral  matters  was  discharged,  and  the  defendant  allowed  to 
plead  one  of  his  pleas  only,  on  th^  principle  that  a  plea  of  alien 
enemy  could  not  be  pleaded  with  any  other  plea,  if  it  could  be 
pleaded  in  bar  at  all,  in  that  case^;  and  it  is  clear  that  a  plea 

T  Dougail  V.  Bowman^  3  WiJs.  145.  *  Madellan  «.  Howard,  4  D. 

&  S.  195.  •  Sbonbedk  «.  De  la  Cour,  10  East,  326.  ^  See  Thy. 

attv.Young,  IB.  &P.r2.  c  Anon.  Hil. 50  Geo. 3. 
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in  abatement  to  the  plahitifiPs  person  cannot  be  pleaded  with  a 

plea  in  bar. 

The  action  of  assumpsit  being  to  recover  damages  against  the  jcthnem 

defendant  for  the  non.perfonnance  of  his  promise,  a  tender  can-  «o»  6^- 

J  rally,  an- 
not,  in  this  action,  be  pleaded  in  bar  generally;  for  that  would  proper. 

be  to  preclude  the  plaintiff  from  recovering  his  debt,  which  the 

defendant  in  his  plea  confesses  to  be  due.     Therefore  the  form 

of  a  plea  of  tender  in  this  action  is,  that  the  plairttiff  ought  not 

to   have  or  maintain  his  action  to  recover  any  more  Or  greater 

damages  than  the  sum  tendered  <^. 

The  tender  is  pleaded  to  have  been  after  the  making  of  the  ,p.^^  ^ 
promises,  or  such  of  them  as  relate  to  the  sum  tendered,  and  be.  place  of 
fore  the  exhibiting  of  the  bill,  or  issuing  of  the  writ,  or  com-  *®'*°^- 
mencement  of  the  suit.  A  day  and  place  are  of  course  ne- 
cessary to  be  laid  in  stating  the  teP'^er,  it  being  an  issuable  fact. 
There  is  a  case  in  Lotwyche,  where  husband  and  wife  declared 
for  money  lent  by,  and  received  to  the  use  of  the  wife  whilst  she 
ivas  sole,  and  laid  one  special  request  before  the  marriage,  and 
another  after  ;  to  which  the  ♦defendant  pleaded  a  tender,  and  [*623^ 
iouis  ientps  prist  from  the  time  of  the  promises  ;  and  on  a  spe- 
cial demurrer,  *  because  the  tender  was  pleaded  to  have  been 
made  after  two  requests  to  pay  the  money,  judgment  was  given 
for  the  plaintiffs,  on  that  ground  ;  for  one  of  the  requests  was 
laid  in  November,  1  Jac.  1.  and  the  other  in  December  in  the 
following  year,  and  the  tender  was  stated  to  have  been  made  in 
2  Jac.  2«.  But  it  is  observable  that  the  cause  of  demurrer  was 
the  defendant's  having  laid  a  day  in  his  plea,  after  those  on 
which  the  requests  were  alleged  in  the  declaration  to  have  been 
ina<le  ;  whereas  he  ought  to  have  stated  the  tender  to  have  been 
made  on  a  day  previous  to  the  requests  alleged,  ahd  then  his 
plea  would  have  been  good,  had  it  not  been  pleaded  in  bar  oT 
the  action  generally,  as  it  was.  Thus  far  the  day  on  which  the 
tender  h  laid  in  the  plea  may  be  considered  as  material  ;  but  it 
is  no  farther  so.  And  it  is  conceived  that  if  the  defendant  lay 
the  day  of  the  tender  after  that  of  the  request,  yet  if  the  day  be 
immaterial,  it  is  at  most  only  cause  of  special  demurrer. 

There  is  a  short  note  of  a  case  in  Fortescue's  Reports,  where  Tender 
it  seems  to  have  been  hblden  that  in^n  action  on  a  promissory  pleadable 

d  Giles  ^.  Hart,  1  Ld.  Raym.  254.  Salk.622,  3.  S.  C.  <^  Johnson  v-  ' 

>fapletoft,  1  L^itw.  225. 
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Ib'note, 
within 
days  of 
g»ce. 


[*624] 


State- 
ment  of 
sum  ten- 
flered. 


Touts 
temps 
prist. 


[*625] 


nnte,  a  tender  couUl  not  be  pleadad  to  have  been  made  on  a 
after  that  when  the  note  became  due  accordinr;  \o  the  tenor  of  i:. 
without  allowing  any  days  of  grace  ^  But  it  has  been  since  dr- 
termined  that  three  days  of  grace  are  allowed  on  proinissorj 
notes  as  well  as  on  bills  of  exchange,  by  the  3  &  4  Anne  c.  9. 
which  puts  notes  on  the  same  ♦footing  in  all  respects  as  bills  \A 
exchanges.  Therefore  a  tender  may  be  pleaded  to  have  beee 
made  at  any  time  before  or  on  the  last  of  the  three  days  of  grace^ 
in  an  action  on  a  bill  of  exchange  or  promissory  note.  Bat  it 
is  clear  that  a  tender  cannot  be  pleaded  in  an  action  on  a  bill 
or  note,  unless  the  tender  be  made  before  or  on  the  day  whca 
the  instrument  becomes  due^. 

A  tender  of  a  greater  sum  may  perhaps  be  considered  asprov- 
ing  a  tender  of  a  less,  if  laid  under  a  Yidelicet ;  for  it  is  a  max- 
im of  the  law  that  omne  majus  continet  in  se  minus «,  If  *o, 
there  can  be  no  harm  in  laying  a  smaller  sum  than  that  really 
tendered,  in  case  the  plaintiff  is  entitled  to  no  more  ;  but  as  the 
money  pleaded  to  be  tendered  must  be  paid  into  court,  of 
course  the  pica  should  not  state  a  larger  sum  to  have  been  ten- 
dered  than  is  really  aue.  Therefore  the  exact  sum  whicb  wai 
tendered  ought  to  be  stated  in  the  plea,  unless  that  is  more  than 
the  defendant  really  owes  ;  and  then  he  must  be  carefnl  that 
the  sum  inserted  in  the  plea  is  not  less  than  that  which  is  dne ; 
for  if  it  be,  the  plaintiff  w^ill  have  a  verdict  for  the  overplns,  and 
recover  costs  i. 

Where  the  agreement  is  to  pay  at  a  certain  time,  tender  at 
that  time,  and  always  ready,  is  a  good  plea  ;  but  when  the  mo- 
n^y  is  payable  immediately  by  the  agreement,  as,  in  indebiteu 
ius  assumpsit^  the  party  must  plead  touts  temps  prisf^  ▼!«.  that 
he  was  at  all  times  ready  to  pay.  If  he  pleads  that  he  was  al- 
■^ays  ready,  it  refers  to  the  time  of  making  the  *  promise,  and 
not  to  the  time  of  the  tender  ;  but  if  he  expressly  say  that  lie 
was  ready  from  the  time  of  the  tender,  that  is  insufficient  K 
This  plea  cannot  be  pleaded  with  an  imparlance  ;  for  by  that  it 
appears  that  the  defendant  was  not  always  ready  *;  'therefore it 
must  always  be  pleaded  as  of  the  term  of  which  the  declaration 


f  May  V.  Cooper,  Fort  376.  K  Brown  «.  Haurraden,  4  D.  &  B.  14S. 

h  3  Easi»  168.    Ante  619.  Noy^s  Maxims,  15, 16.    1  Camp.  184- 

natis,  i  5  East,  262.  ^  Haldenby  v.  Take,  WHles,  633. 

1  Giles  V.  Hart,  Salk.   622,  3.  Morris  v.  Coles,  1  liutw.  231.  S.  F. 
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is  entitled  ;  but  it  may  be  so  pleaded  in  a  subsequent  term  •". 
'fhc   defendant  may  plead  touts  temps  prist  notwithstanding 
there  is  a  special  request  laid  in  the  declaration  (if  it  be  unne- 
cessarily laid)  so  that  the  day  of  the  tender  be  laid  after  that  on 
vrhich  the  request  is  alleged " ;  and  in  that  case,  the   plaintiff 
must  again  shew  it  in  his  replication °.     But  this  is  only  where 
the  special  request  is  unnecessarily  alleged,  and  consequently 
may  be  rejected  by  the  defendant,  and  needs  no  proof  by  the 
plaintiff.     It  is  not  enough  for  the  defendant  in  indebitatus  as» 
sumpsitj  to  plead  that  he  was  always  ready  since  the  tender  ;  for 
the  money  being  due  before,  the  neglect  to  pay  it  was  a  breach 
of  the  contract,  and  a  delay  to  the  plaintiff,  which  was  a  cause 
of  action.     And  such  a.  plea  does  not  answer  that  part  of  the 
time  which  elapsed  after  the  money  became  due  and  before  the 
tender,  or  ezcpse  the  defendant  from  damages  during  that  time, 
in  respect  of  which  the  plaintiff  ought  to  have  judgment  p.     So, 
in  an  action  against  the  acceptor  of  a  bill  of  exchange  payable 
at  a  certain  time  after  date,  the  defendant  cannot  plead  that 
after  the  making  of  the  promise  and  the  expiration  of  the  time 
of  payment,  the  defendant  tendered  the  whole  money  due  on 
the  bill  for  *principal,  interest,  and  damages,  and  that  he  has    [*6263 
been  always  since  the  tender  ready  to  pay  it.     And  if  to  such  a 
plea  the  plaintiff  reply  that  the  bill  was  presented  for  payment 
when  due  and  refused,  to  which  the  defendant  rejoins  that  the 
plaintiff  did  Bot  make  any  demand  of  payment  after  the  tender^ 
on  a  general  demurrer  to  such  rejoin46r,  the  plaintiff  must  have 
judgments.     In  the  case  cited^  it  is  said,  the  ayerment  of  touts 
tempi  pristy  in  pleading  a  tender^  is  one  of  those  land  marks  of 
pleading  that  must  not  be  departed  from.     In  strictness,  a  plea 
of  tender  is  applicable  only  to  cases  where  the  party  pleading 
has  nerer  been  guilty  of  a  breach  of  his  contract.     The  plea 
ought  therefore  to  shew  upon  record  that  the  plaintiff  nerer  had 
any  cause  of  action  ^ 

There  are  several  cases  in  the  books  as  to  the  necessity  of  ^^^^^^ 
pleading  a  tender  with  an  uncore  prist^  as  it  is  called,  from  a  prist, 
corruption  of  two  French  words  encore  flr^Sy  implying  that  the 

■ 

n»  KUwickv.  Maidman,  1  Bur.  59.  «  Jnte  633.  «  Giles  v. 

Hart,  vid  sttpr^.  P  Sweetland  v.  Squire,  Salk.  623.  10  Mod.  81.  S.  C. 

1  Ilumc  V.  Pcploe,  8  East,  168.  ^  /rf.  Jnte  619. 
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defendant  ts  »iiU  ready  to  pay  the  money  tendered.    But  ii 
should  seem  that  there  is  neyer  anj  necessity  for  this  aii^afi<m 
in  assampsit  any  more  than  co?enant,  where  damage^  and  not 
the  debt,  is  in  demand* ;  though  it  is  usually  stated,  in  pUed. 
ing  a  tender  in  the  former  of  the  above  actions,  not  only  that 
the  defendant  always  was,  bat  that  he  still  is  ready  to  pay  tht 
sum  tendered, 
jneamust      AVhere  the  defendant  pleaded  that  he  owed  the  plaintiiT  no 
allege  a     Di^re  than  a  certain  sum,  and  that  he  always  had  been  and  stiil 
and  refu-  ^'^^  ready  to  pay  the  same,  without  alleging  that  be  tendeifd 
•f'|-  it ;  on  a  general  *demurrer,  the  court  were  of  opinion  that  the 

'-  ^  plea  was  bad  for  that  reason,  as  the  defendant's  readiness  to 
pay  is  not  issuable,  and  every  plea  ought  to  contain  issoable 
matter  ^.  So,  it  seems  that  the  plea  should  statfe  that  the  plaiiu 
tilf  refused  to  accept  the  sum  tendered  °.  If  it  was  accefMed,  it 
should  be  pleaded  to  have  been  paid ;  or  given  in  evideDce  on. 
der  the  general  issue. 
Profert  of  It  is  usual  in  pleading  a  tender  in  assumpsit  as  well  as  in  debt, 
tendered  ^^  'Dfih.e  a  profert  in  curiam  in  the  plea  of  the  money  tender, 
ed  ;  but  it  is  not  quite  clear  that  a  proferi  is  necessary  in  the 
former  action,  although  it  is  in  the  latter,  asitis  generally  coo- 
sidered  only  to  be  necessary  where  the  debt  itself  is  in  demand, 
and  not  where  it  is  recoverable  only  in  damages  ;  and  it  seems 
that  if  it  be  not  necessary  to  plead  a  tender  in  assumpsit  with 
an  uncore  prists  it  would  be  unreasonable  to  require  a  prcfert 
to  be  made  of  the  money  tendered.  Howeyer  it  being  the  con- 
stant practice  to  plead  a  tender  in  assumpsit  with  a  profert^  it 
would  be  unsafe  to  omit  it ;  and  thefe  is  a  case  in  Stiange, 
where  although  the  nature  of  the  action  does  not  appear,  the 
defendant  pleaded  a  tender  with  a  profert^  and  because  the  mo- 
ney was  not  in  fact  brought  into  court,  it  was  held  to  be  no 
pleav. 

Tender         ^^  ^"  action  by  husband  and  wife,  for  money  doe  to  the  wife 

b  action   before  marriage,  in  pleading  a  tender,  the  defendant  should  say, 

r*628l   ^^^^  ttom  the  time  of  making  *the  promises,  he  was  ready  io 

pay  the  money  tendered  to  the  wife,  whilst  sole,  and  to  the  has- 

•  Carter  v.  Downish,  1  She.  130.    And  see  Fort  15a  ^  F^mch  t 

Watson,  2  Wils.  74.    1  Vent.  322.  Salk.  584.    Fort  235,  6, 7.  S.  C 
«  Buckler    MiUerd,  1  VenU  109.  t  Pettier  «.  Skehoo,  1  Str.  fiSI. 
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band  after  tbe  marriage'^.    In  pleading  a  tender  by  an  execu-  band 
tor,  or  administrator,  he  must  allege  that  the  testator,  or  in-  ^  ^^^' 
testat-e  was  at  all  times  from  the  making  of  the  promises  to  the  gainst  ex^ 
time  of  his  death,  ready  to  pay,  and  that  the  defendant  has  been  ^  ^ 
at  a!l  times  since,  ready  to  pay  himself^.     In  short,  in  all  cases 
where  the  ptaintiff  sues  or  is  sued  in  a  representative  charac 
ter,  It  must  be  shewn  that  there  has  been  a  constant  readiness  to 
pay  the  money  tendered  from  th^  time  it  became  due,  by  and  to 
the  party  or  parties  entitled  to  sue,  and  liable  to  be  sued  for  it. 

At  the  conclusion  of  a  plea  of  tender  in  assumpsit,  the  defen.         . 
dnnt  prays  judgment  if  the  plaintiff  ought  to  hare  or  maintain  sionof 
his  action,  to  recover  any  more  or  greater  damages  than  the  sum  P^^^* 
tendered,  according  to  the  allegation  at  the  beginning  y;  for 
this  plea  is  not  in  bar  of  the  action,  but  of  part  only  of  the  da. 
mattes,  that  is,  it  is  not  a  complete  bar  to  the  plaintiff's  recover- 
ing  any  damages  in  respect  of  the  sum  tendered,  but  only  such 
damages  as,  if  the  tender  had  not  been  made,  he  would  have 
been  entitled  to  recover,  for  the  non-payment  of  that  sum. 
Therefore  if  a  tender  be  pleaded  generally  in  bar  of  the  action^ 
as  in  1  Lutw.  335  s,  it  is  fatal,  in  assumpsit  as  well  as  In  debt «. 


The  plaintiff  may,  in  his  replication  to  a  plea  of  this  nature,  Replica- 
deny  the  tender  altogether,  and  say  that  ♦the  defendant  did  not  tioninde* 
tender  or  offer  modo  etformd^  and  conclude  to  the  country^ ;    \*M<jfi 
under  which  he  may  try  not  only  whether  any  tender  was  made, 
but  whether  it  was  made  in  a  legal  manner:  or  he  n^ay  admit 
that  there  was  a  tender,  not  objectionable  in  the  manner  of  mak. 
in|r  it,  and  take  the  money  out  of  court ;  or  shew  that  It  was 
bad  in  point  of  time,  by  stating  that  the  bill  was  filed  or  process 
issued  before  the  tender  was  made,  or  that  there  was  a  subse. 
qoent  demand  and  refusal  of  the  money  tendered,  which  avoid, 
ed  the  effect  of  it.     And  if  the  tender  be  pleaded  aftei^mpar- 
lance,  the  plaintiff  may  either  demur,  or  reply  the  imparlance 
by  way  of  estoppel.     Each  of  these  different  replications  will 

w  1  Lut  Ent.  226.  «  Clemens  w.  Reynolds,  Say.  18.  7  Ant^ 

622.        *  Ante  623.         »  Osbom  ».  Bcvewharo,  1  Vent.  322.        *»  CKft 
Ifint  203.  pL  63* 
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be  considered  separately.  The  general  replication  iaking  issce 
on  the  tender,  or  admitting  the  fact,  requires  no  farther  ohi^et. 
*  ration,  than  that  it. is  now  clearly  settled  both  in  the  King*» 
Bench  and  Common  Pleas,  that  the  plaintiff  may  take  issue  oo 
the  tender,  and  at  the  same  time  take  the  money  tendered  oat  of 
court ;  for  it  being  an  acknowledgment  on  record  that  so  much 
is  due,  the  money  can  never  be  reclaimed  by  the  defendants 
HoweTer  it  is  unusual  and  imprudent  to  take  tssne  on  the  ten. 
der,  where  there  is  no  question  as  to  the  fact  or  snfficiencj  of 
it,  as  it  will  in  that  case  only  subject  the  plaintiff  nnnecessarilj 
to  the  costs  of  a  trial ;  though  if  the  tender  be  not  safficiem, 
the  defendant  will  not  be  entitled  to  the  costs  of  his  pl^,  thoogb 
he  should  prove  the  tender  ^. 
r*8^0l  ^^  ^  tender  be  pleaded  to  a  quantum  meruit  only,  the  plain- 
Replica.    ^1^  TV^y  reply  quod  meruit  plus  ;  for  in  such  *a  plea,  the  defro. 

tion  ifuod  ^an^  mygj  i^ygy  ^jjat  the  plaintiff  deserved  so  much  only.    This 

meruit  /^  ,     .  '^ 

plui,         seems  to  admit  the  tender  and  merely  put  in  issue  the  anonnt 

of  the  sum  due.  But  as  it  is  now  the  practice  not  to  plead  a 
tender  to  any  particular  count,  but  to  a  certain  sum  parcel  of 
the  sums  mentioned  in  the  declaration,  generallyy  this  replica, 
tion  is  unusual. 

When  the  defendant  pleads  a  tender  before  the  exhibiting  or 
\^.^(Ued   ^^'"^  of  the  plaintiff^s  bill,  and  the  tender  was  not  in  fact  made 
before       until  after  the  bill  was  actually  filed,  it  seems  that  the  plaintiff 
gender.      ^^^  ^.^^  .^  evidence  when  the  bill  was  filed,  on  the  common  reu 
plication  denying  the  tender  as  pleaded^  if  the  memorandani  on 
the  nisiprius  record  will  admit  of  such  evidence,  although  the 
day  stated  in  the  declaration  be  lud  on  a  day  previons  to  that 
on  which  the  tender  is  pleaded.     But  the  plaintiff  is  at  liberty 
to  reply  specially  if  he  will,  that  after  the  making  of  the  pro. 
mise,  to  wit,  on  such  a  day,  he  filed  his  bill,  laying  the  day  of 
filing  it  to  be  previous  to  the  day  of  the  tender  as  pleaded,  as  well 
as  previous  to  the  day  laid  in  the  declaration,  where  that  is  not 
material.  Therefore  where  the  plaintiff  declared  in  assempsit  oa 
a  promise  made  the  ^5th  March,  12  Geo.  1.  and  the  deHendaot 
pleaded  that  after  the  promise,  and  before  the  bill  filed,  viz.  oa 
the  2d  of  April,  he  made  the  tender  ;  to  which  the  plaintiff  rp* 
plied  that  after  the  promise,  viz.  on  the  12th  February,  he  fiied 

c  1  B.  &  P.  332.  ^  5  East,  262; 
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bis  bill ;  on  demurrer  to  this  replication,  the  court  held  that  as  the 

plaintiff  would  not  to  evidence  have  been  confined  to  the  day  in 

bis  declaration,  there  was  no  reason  why  he  should  be  confined  to 

it  in  pleading.  Indeed,  In  the  case  of  a  note,  where  the  day  is  *an  ^  [  ^^^  J 

essential  part  of  the  contract «,  the  plalntifi^  cannot  vary  from  it 

in  bis  replication  ;  but  in  the  case  of  a  common  assumpsit,  where 

tbe  day  is  alleged  only  for  form^,  the  defendant  cannot  confine 

the  plaintiff  to  the  day  alleged  ?. 

As-  the  bringing  of  the  action  is  a  sufficient  request,  in  all  n^pVicft. 
cases  where  the  money  is  due  and  payable  immediately  on  the  tion  of 
agreement,  though  no  request  be  actually  made  (none  being  ne-  process. 
cessary)  a  tender  after  action  brouj^ht,  if  there  be  then  a  sob- 
sisting  cause  of  action,  is  in  all  cases  too  late.     The  plaintiff 
may  therefore  reply  that  after  the  cause  of  actios  had  accrued, 
be  sued  out  process,  and  that  no  tender  was  previously  made; 
for  the  defendant  must  be  always  ready  to  pay,  and  state  that 
circumstance  in  his  plea  of  tender  ^,     In  replying  a  latitat^  or 
other  process  sued  out,  in  answer  to  a  plea  of  tender,  the  aver, 
ment  that  the  process  was  sued  out  with  intent  to  declare  against 
the  defendant  for  the  same  cause  of  action,  seems  to  be  mate- 
rial * ;  if.it  was  not  sued  out  for  that  purpose,  it  would  be  un.. 
reasonable  that  it  should  deprive  the  defendant  of  the  benefit  of 
pleading  his  tender.    It  seems  that  whatever  process  may  be  re« 
plied  in  answer  to  a  plea  of  the  statute  of  Itmitations,  may  also 
be  replied  in  avoidance  of  a  plea  of  tender ;  and  the  replication, 
as  to  the  statement  of  the  suing  out  of  the  process,  is  similar  in 
both  cases;  therefore  the  reader  is  referred  to  what  is  said  on 
the  form  of  replying  to  a  plea  of  the  latter  nature,  for  further 
loforRiation  on  this  head. 

•However  regularly  the  first  writ  may  have  been  sued  out,  it   [*635'] 
is  necessary,  in  order  to  reply  it  in  avoidance  of  a  tender,  to  f"'"*^ 
shew  that  it  was  sued  out  for  the  cause  of  action  in  question,  proceeds 
and  that  it  was  properly  continued,  in  order  to  connect  it  with       ^' 
the  subsequent  proceedings ;  for  the  mere  circumstance  of  suing 
oat  process  is  not  sufficient,  i\nce  possibly  it  might  be  for  some 
other  cause  of  action.     Therefore  in  a  late  case,  where  in  an  ac 
^ion  of  assumpsit,  the  defendant,  as  to  a  particular  sum,  pleaded 

«  Jfite  313»  13.  ^Ante  444.  S  Mattliews  «.  Spjcer,  2  Sir* 

806.  fc  Ante  624.  »  Watts  v,  Baker^  1  Rol.  Abr.  58.  Cro.  Car. 

SC4. 8.  e. 
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a  tender,  ayerriag,  in  the  usaal  form,  that  he  was  from  tiW  tine 
of  making  the  promises  readf  to  pay  the  money  tendered:  «iid 
the  plaintiff  replied  a  quare  dautumf  regit  sued  oat  and  retonu. 
ed  before  the  tender,  and  then  a  second  writ  sued  out  after  the 
tender  and  proceeded  upon,  but  unconnected  with  the  first  vrti ; 
it  was  held  to  be  no  answer  to  the  plea,  either  as  shewinf^  tk 
suit  to  have  been  commenced  previous  to  the  tender,  or  that 
the  defendant  had  not  always  been  ready  to  pay  tlie  money :  al. 
though  it  was  urged  that  the  mere  suing  out  proceas  was  a  df. 
mand,  and  consequently  the  tender  was  not  good  an1«s»  mada 
previous  to  the  demand.  In  the  case  cited,  the  defendant  by  hii 
rejoinder  admitted  that  the  tender  was  not  made  before  the  50. 
ing  out  of  the  first  writ,  but  insisted  that  it  was  made  before  the 
second  writ  was  sued  out ;  to  which  there  was  a  general  deroir. 
rer  and  joinder;  and  the  defendant  had  judgments.  It  senas 
that  the  plaintiff  had  better  have  replied  a  demand  of  the  money 
after  it  became  due,  with  a  view  of  giving  the  first  writ  in  evi. 
deuce  as  proof  of  such  demand,  and  then  the  defendant  must 
have  demurred  to  the  replication. 
[♦635]  ♦If  the  plaintiff  reply  a  writ  sued  out  and  cbntinned  before 
?^^^'  the  making  of  the  tender,  the  defendant  may  rejoin  tlwt  he  ten- 
dered before  the  issuing  of  the  writ;  and  conclude  to  the 
country. 

Bcioindcr      ^^®'^>  *®  *  P^ea  of  tender  before  the  exhibiting  of  ih^  bill, 
denying     the  plaintiff  replied,  that  after  the  making  of  the  promise  to 
^^^     which  the  tender  was  pleaded,  and  before  the  exhibiting  of  the 
process     bill,  he  sued  out  a  latitat  with  intent  to  compel  the  defendant's 
issued.      appearance,  and  implead  him  for  the  money  tendered ;  and  af- 
terwards declared  by  his  bill  agdinst  the  defendant  for  that  pi?r. 
pose;  denying  that  the  defendant  tendered  before  the  issuing 
the  latitat;  to  which  the  defendant  rejoined,  admitting  that  be 
had  promised  before  the  exhibiting  of  the  bill  as  alleged,  yet 
that  he  did  not  promise  before  the  suing  out  of  the  writ  as  sop. 
posed  by  the  replication;  on  a  genefal  demurrer,  the  court 
unanimously  gave  judgment  for  the  defendant :  for  although  in 
general,  the  suing  out  of  a  latitat  may  be  before  there  is  any 
cause  of  action,  it  being  considered  merely  as  process  to  bring 
the  party  into  court,  yet  when  it  is  replied  to  avoid  a  tender,  it 
must  be  considered  in  the  nature  of  an  original  writ^,  which 

i  SUattan  v.  Savignac,  3  B.  &  P.  332.    k  Watts  v.  Baker,  Cro.  Car.  364.  S.P. 
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cannot  lie  issued  before  there  is  a  cause  of  action ;  and  where 
the  plaintiff  in  his  replication  makes  it  the  commencement  of 
his  sait,  as  he  may  do,  it  is  but  reasonable  that  the  defendant 
may  likewise  so  consider  it.  If  it  be  considered  only  as  a  pro. 
cess  to  bring  the  party  into  court,  then  the  above  rejoinder 
would  be  bad ;  though  perhaps  the  replication  m  that  case 
would  *be  also  bad ;  but  the  better  opinion  seems  to  be,  that  [*634  J 
it  may  be  considered  as  replied  by  the  plaintiff  in  the  nature  of 
an  original,  so  that  the  replication  would  be  good  as  well  as 
the  rejoinder*.  In  such  a  replication,  it  seems  necessary  to 
state,  that  the  latitat  or  other  process  was  sued  out  after  the 
making  of  the  promise,  or  promises,  to  which  the  tender  is 
pleaded ;  as  that  is  a  material  and  issuable  fact. 

If  the  plaintiff  admit  the  tender  as  pleaded,  the  pleadings  iteplica- 
upon  it  are  of  course  at  an  end  by  the  replication ;  unless  the  ^^n^^f 
plaintiff  reply  a  subsequent  demand  and  refusal.     This  may  be  quent  de- 
laid  on  any  day  after  the  money,  became  due,  either  before  or  ™J?^J^^ 
subsequent  to  the  day  on  which  the  tender  is  laid.     This  repli-  and  re- 
cation,  containing  new  matter,  concludes  with  a  yerification;  JJ*^^ 
although  the  matter  replied,  in  effect,  amounts  to  a  denial  of 
the  aUega^on  in  the  plea^  that  the  defendant  was  always  ready 
to  pay  the  money.     The  defendant  may. rejoin  thereto  that  the 
plaintiff  did  not  demand  the  money,  as  stated  in  the  replication  ; 
and  conclude  to  the  country. 

If  the  defendant  plead  a  tender  with  an  imparlance,  the  plain-  Replica^ 
tiff"  may  demur  generally  to  the  plea»».     And   if  the  plea  be  tion  ot 
pleaded  as  of  a  subsequent  term  to  that  of  which  the  declaration  \yy  impar- 
is  entitled,  and  the  imparlance  be  not  stated  in  the  plea,  he  may  hmce. 
reply  it  by  way  of  estoppel ".     The  form  of  the  replication  in 
Cliffs  Entries  is,  that  the  plaintiff  ought  not  to  be  admitted  to 
plead  his  plea  as  to  the  tender  in  form  aforesaid  alleged,  be- 
cause, in  such  a  term,  he  declared  against  *the  defendant  in  the    [*6353 
plea  aforesaid,  and  the  defendant  by  his  attorney  theu*came  and 
made  defence,  and  prayed  liberty  to  imparle  until  such  a  day, 
and  had  it,  and  that  the  same  day  was  gi^en  to  the  plaintiff  in 
court,  as  by  the  record  thereof  remaining  there  appears  ;  con- 
cluding with  a  xerification,  and  prayer  of  judgment  if  the  de- 
fendant ought  to  be  admitted  to  plead  his  plea  as  pleaded. 


t  Wood  V.  Newton,  1  \Vils.  141. 
Clift.  Ent.  203.  pi.  64. 
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Plea  of  '^^^  defendant  may  give  in  evidence  nnder  the  general  lasiea 
dispeim-  dispensation,  or  release  of  the  contract  before  breach,  whic^  is 
an  excuse  for  the  non.performance  of  it,  and  shews  that  tk 
plaintiff  had  no  cause  of  action  o;  for  the  contract  being  bj 
parol  may  be  dissolved  by  parol,  although,  as  it  will  be  lea 
hereafter,  after  the  contract  is  broken,  and  a  right  has  accnwd 
to  the  plaintiff  in  consequence  of  the  breadi  of  it,  that  rigk 
can  only  be  discharged  by  deed  p.  A  dispensation,  being  a  ntt. 
ter  of  law  as  well  as  fact,  may,  it  seems,  be  specially  pleaded, 
or  given  in  evidence  under  the  general  issue. 

o  Tidd.  587.  P  Jhut  642,  &c. 
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PLEAS,  8ic  IN  DISCHARGE,  BY,  THE  COMMON  LAW, 

Pleas  In  discharge  are  either  by  the  common,  or  statute  law,    r*63[6] 
The  former  are  first,  either  by  the  acts  of  one  or  both  of  the  ^Ugcharge 
parties  themselves,  without  the  intervention  of  third  persons,  by.  com- 
and  without  process,  as,  by  release,  or  defeazance,  account  ^^g^jJ^,    * 
stated,  or  accord  and  satisfaction  ;  or  with  the  intervention  of  guished. 
other  persons,  as,  by  cpmposition,  arbitrament,  or  collateral 
security;  2dly,  by  legal  process,  as,  former  recovery,  foreign  * 
attachment,  process  of  outlawry,  or  conviction  of  felony  ;  3dly, 
by  operation  of  law  without  the  acts  or  intervention  of  the  par- 
ties therosSlves,  or  any  third  persons,  or  the  aid  of  legal  pro- 
cess, as,  by  alienage.     Pleas  in  discharge  by  different  statutes 
will  form  the  subject  of  future  consideration. 

I.  It  has  already  been  observed  that  a  release  may  be  given  j^giease, 
in  evidence  under  the  general  issue;  and  the  principles  upon  maybe 
which  it  is  allowed  so  to  be  given  in  evidence  have  already  been  fvidencc 
sufficiently  adverted  to».  However  it  may  be  proper  to  observe  on  nonM' 
that  a  fact,  which,  if  it  had  happened  before  the  commencement  or'iScad- 
of  the  action,  might  have  been  given  in  *evidenre  under  the  ge.  ed. 
neral  issue,  must  be  pleaded  specially  if  it  arise  after  the  action    L  "^' J 
is  brought ;  and  it  is  therefore  necessary  in  actions  of  assumpsit 
to  plead  a  release,  as  a  plea  puis  darrein  continuance^  when  it 
is  obtained  after  the  commencement  of  the  suit,  although  it  is 
usually  given  in  evidence  when  obtained  before;  the  reason  of 
which  is,  that  if  it  were  otherwise,  the  plaintiff  would  be  charg- 
ed with  costs  from  a  circumstance  which  had  no  existence  when 
he  brought  his  action  •»,     In  common  cases  however,  it  is  very 
clear,  as  it  is  in  every  day's  experience,  that  it  is  competent  for 

a  Ante  520,  1.  *>  Per  Dunning',  argxtendo^  in  »SiiHivan  v.  Montague^ 

Doug.  106. 
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the  defpndant,  in  this  action,  to  give  a  release  in  evidence witer 
the  general  issue ;  and  the  plaintiff  on  that  issue  may  iwp«A 
the  release,  (if  he  can,)  on  the  ground  of  fraud,  or  theliltp^ 
No  doubt  can  be  entertained  but  that  a  release  may  be,  and  fre- 
quently is  pleaded  specially,  as  it  is  a  matter  of  law  in  ^ 
charge!^;  though  there  is  not  the  same  reason  for  so  pleadiBcit 
as  infancy,  because  it  is  generally  known  to  the  plafDtiC  Bat 
this  is  not  always  the  case.  * 

U     .  It  is  common  to  begin  this  plea  with  stating,  that  the  pro- 

form  of     mises  and  each  of  them  was  made  before  the  day  of  the  release, 
P*®**         and  not  after.    But  this  cannot  be  necessary  ;  at  all  events,  on- 
less  the  day  laid  in  the  declaration  be  previous  to  that  on  whidi 
it  is  requisite  to  state  the  release ;  and  even  then,  it  seems  to  be 
sufficient  to  plead  the  release  to  have  been  made  after  the  oitk- 
ing  of  the  promises,  and  (Ue  plaintiff,  in  his  replication,  ought 
to  shew  it  to  have  been  made  afterwards,  if  that  was  the  fact. 
[*638]    The  *  release  is  usually  pleaded  to  have  been  made  afler  the 
making  of  the  promises,  and  before  the  exhibiting  of  the  bill, 
or  issuing  of  the  writ.     But  this  averment  is  not  neoessan, 
•  where  the  fact  appears  from  the  record,  without  it.     It  is  said 

that  the  defendant  may  plead  a  release  to  such  a  day,  mbs^e  hoc 
quod  assumpsit  post^,  Bnt  such  pleading  is  unusual,  and  seems 
doubtful  ^  If  a  promise  be  to  do  several  things,  the  defendaot 
cannot  plead  a  release  of  the  promise  as  to  one  of  them,  to  bar 
of  the  whole  action ;  for  where  A.  in  consideration  that  B. 
would  marry  C.  his  daughter,  promised  to  pay  j€100»  to  R  and 
to  give  him  so  much  more  as  he  should  afterwards  give  to  any 
of  his  other  daughters,*  reckoning  the  j£100.  as  part;  and  B. 
married  0.  and  A.  gave  j^^OO.  to  another  daughter,  after  which 
B.  released  all  promises  concerning  the  j^lOO. ;  yet,  this  wa:$ 
held  not  to  release  the  promise  as  to  the  additional  j^lOO.  given 
to  the  other  daughter  sf. 
Day  and  ^^^  particular  and  true  day  of  the  release,  and  the  place 
place  of  nrhere  it  was  made  should  also  be  shewn  in  the  plea;  eicept 
^^'  when  it  is  pleaded  as  a  sham  plea,  and  then,  the  day  of  making 
It  may  be  laid  to  have  been  at  any  time  before  the  commence, 
ment  of  the  suit.     Though  the  release  be  dated  at  a  particalar 

«  Miller  v.  Aris^  3  Esp.  231.  <l  1  Ld.  Ra}in.  566^  CL  Ass.  25& 

e  Com.  Dig^.  tit  Pkader,  12  G   14.  cites  Bro.  V.  M.  98.  ^  Aitte  535 

s  Warren  «.  Garr.  3BoL  Ahr.  413.  H.^  3. 
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place,  that  need  not  be  shewn,  and  the  renue  laid  under  a  Tiz« 
afterwards ;  bat  it  may  be  stated  as  baring  been  made  at  the 
plac»> where  the  renue  is  laid,  generally. 

If  the  release  be  after  the  promise  broken,  it  must,  it  seems,    [^6393 
be  pleaded  as  under  seal ;  otherwise  it  is  not  ♦necessary^.     A  ?^**f?^ 
profcrt  mnst  be  made  of  the  release,  if  pleaded  under  seal ;  but  ed. 
not  otherwise.     In  reciting  the  release  in  the  plea,  the  words  of 
the  release  ought  to  be  followed,  or  so  maiiy^4hem  as  are  ap. 
plicable,  that  being  the  safest  way ;  at  all  events,  the  l^^l  ef. 
feet  of  it  must  be  accurately  stated,  for  if  there  be  a  rariance  it 
will  be  fatal.    If  it  be  pleaded  as  a  sham  plea,  (as  it  frequently 
is)  the  release  is  usually  stated  in  the  terms  of  a  general  re- 
lease ;  and  in  such  case  some  feigned  excuse  for  a  prqfert  must 
be  alleged',  as,  that  the  deed  is  in  the  plaintiff's  possession.     A 
plea  of  release,  of  course,  concludes  with  a  yerification. 

With  respect  to  the  time  at  which  a  plea  of  release />u{>  dar^  «ru^ 
rein  continuance  may  be  pleaded,  it  appears  that  if  the  jury  be  ^^asc  may 
not  taken  at  the  day  of  nisi  prius,  a  release  is  pleadable  puis  b«  pleai 
darrein  continuance  at  the  day  in  bank,  although  the  matter  of  darrein 
the  ]^n  was  not  offered  at  nisiprius;  but  it  is  otherwise,  if  the  cmtinu* 
jury  Qe  t|iken«     There  can  be  no  doubt  but  that  the  defendant  ^'^^' 
may  at  nisiprius,  plead  a  release,  or  other  matter  arising  after 
the  last  continuance  of  the  action,  as  a  plea  puis  darrein  conm 
tinuanceK     It  may  be  pleaded  after  the  jury  are  gone  from  the 
bar,  though  not  after  their  verdict  is  giren  J.     If  such  a  plea  be 
pleaded  at  the  assizes,  the  practice  seems  to  be,  to  put  the  party 
to  verify  his  plea  before  it  is  allowed,  and  if  he  do  not  give  some 
evidence  of  the  truth  of  it,  the  judge  rCyects  it  and  goes  on  with 
the  cause.     If  the  plea  appekr  to  be  false  the  court  will  set  it 
aside.  •  A  plea  putV  darrein  contintwnce  cannot  be  pleaded  af.  , 

ter  a  demurrer^,  and  it  seems  agreed  that  the  defendant  can 
have  *but  one  plea  of  this  nature.  It  is  in  the  breast  of  the  [^640] 
judge  whether  he  will  accept  of  such  ptea  or  not,  viz.  whether 
he  will  or  will  not  proceed  on  the  trial ;  therefore  it  is  that  the 
party  ought  to  make  it  appear  to  the  judge  that  it  is  a  true  plea. 
Yet  the  plaintiff  is  not  to  reply  to  the  plea  at  the  assizes  ;  for 
the  judge  has  no  power  to  accept  of  his  replication  or  to  try  it, 
but  only  to  return  the  plea  as  parcel  of  the  record  of  nisiprius  ; 
And  if  the  plaintiff  demur,  it  cannot  be  argued  there.  It  is  dan. 

*»  Ante  635.     « Boctr.  plac.  300.    J  Bui.  N.  P.  310.    ^  1  Str.  493. 
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gftrouf  to  plead  any  .matter  puis  darrein  twitinumtee  wiCbwit 
being  well  advised  of  the  truth  of  it;  for  if  that  matter  bede. 
termined  against  the  party,  it  is  a  confession  of  the  matter  in 
issue,  and  no  nisi  prtus  shall  be  granted  ;  besides  the  plea  can. 
not  be  amended  after  the  assizes  are  over,  though  it  may  durinf 
the  assizes,  before  the  judge  of  nisi  priusK 
__  ^  Pleas  puis  darrein  continuance  ought  to  be  pleaded  with  cer- 
fthould  be  tainty  "> ;  perhaps  more  certainty  is  necessary  .in  these  pleas  thsa 
pleaded,  j,^  common  cases,  because  pleas  puis  darrien  continuance  are 
pleaded  to  deprive  the  plaintiff  of  the  benefit  of  his  action  which 
was  rightly  commenced,  and  to  take  away  from  him  a  right 
which  was  once  vested  in  him,  and  sought  to  be  recovered  by  di^ 
course  of  law*  It  is  not  good  pleading  to  say  quodposiuliimaM 
continuaiionem  such  a  thing  happened,  but  the  party  most  al. 
lege  precisely  the  time  and  place.  The  last  continuance  at  the 
assizes  is  the  day  of  the  return  of  the  venire  facias^  from  which 
the  plea  is  continued  by  the  award  of  the  distringas  or  habess 
corpora  till  the  next  term,  nisiprius^  &c.  When  a  f^lea  of  this 
[*641]  nature  is  pleaded  in  bar,  it  must  *be^in  and  conclude  quod  ac- 
tionem ulterius  manutenere  non  debet^  instead  of^  that  t^  for* 
mer  inquest  should  not  be  taken  ;  because  it  is  a  sabstrntiTe 
bar  in  itself,  and  comes  in  the  place  of  the  former  plea.  When 
the  matter' of  the  plea  arises  by  deed,  as  in  the  case  of  a  release, 
it  ought  to  be  pleaded  with  a  projert^  The  proper  form  of  plead, 
ing  a  release  at  the  assizes  is  as  follows,  '^  And  now  at  this  daj, 
that  is  to  say,  on,  &c.  comes  the  said  C.  D.  by  E.  F.  his  comw 
sel,  and  says,  that  the  said  A.  B.  ought  not  further  to  maiotahi 

his  action  against  him  ■>,*  because  he  says,  vthat  after  the 

day  of  ■"  ■  last  past,  (the  return  of  the  venire)  from  which 
day  until,  &c.  (the  day  in  bank)  in  Baster  Term  next,  (unless  the 
justices  of  our  Lord  the  King  assigned  to  hold  the  assizes  in  and 
for  the  county  of  Somerset  should  first  come  on,  &c.  (the  day  of 
trial)  at,  &c.  in  the  said  county)  the  action  aforesaid  is  oontin. 
ued,  to  wit,  on,  &c.  (the  date  of  th^  release)  at,  &c.  aforesaid «, 
the  said  A.  B.  by  his  certain  writing  of  release,  sealed  with  his 
seal,  and  now  shewn  to  the  court,  &c.  did  release,  &c.aod  this 
he  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  further  to  maintain  his  action  against  him,  &c  p. 

I  Bui.  N.  P.  309,  10.        m  Boctr.  plac.  297.  Bui.  N.  P.  309.        »  Uitv 
1143.  4  ^ast,  50r.         «  Yelv.  141.  Ante  63a         V  BuL  N.  P.  509, 10^  1 1  • 
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To  a  ptea  \of  re1i«se  by  deed,  tbe  plaintiiF  may  reply  non  e'H  Replica- 
factum^  generally,  with  or  without  oyer  ;  or  if  the  release  be  ^"*^** 
not  by  deed,  he  may  say  that  he  did  not  release,  as  stated  in  the 
plea :  and  in  either  case  conclude  to  the  country. 

Other  matters  may  be  replied  to  a  plea  of  release,  which  may  q^jj^.  ^^ 
be  pleaded  to  the  promise  itself,  if  they  bad  *ex.i8ted  at  the  time  plica- 
of  the  contract,  as,  coverture,  &c.     The  same  formality  is  of   rUg4o-i 
conrse  to  be  observed  in  replying,  as  in  pleading  such  answers,      , 
mittatii  mutandis ;  and  therefore  the  reader  is  here  referred  to 
the  several  places  in  this  book  which  treat  of  the  form  of  those 
several  pleas. 

if.  It  was  observed  in  a  preyions  part  of  this  work,  that  matl.  nefea^ 
ter  of  defeazance  need  not  be  noticed  by  the  plaintiff  in  his  de.  zance. 
cla  ration  ;  but  where  it  is  matter  of  defence  it  must  be  taken  ad. 
Ta.itage  of  by  the  defendant.  The  case  cited  to  exemplify  thig 
position  was,  that  of  an  action  brought  on  a  promissory  note, 
where  there  was  an  agreement  between  the  parties  before  the 
note  was  signed,  that  in  case  the  defendant  should  buy  of  the 
plaintitTthe  malt  used  in  his  the  defendant's  dwelHng.house  for 
a  certain  term,  the  note  should  be  void ;  in  which  case  it  was 
held  that*  the  agreement  was  no  part  of  the  note,  but  at  most 
only  matter  of  defeazance,  in  order  4o  take  advantage  of  which, 
the  defendant  mnst  shew  performance  on  his  part  i.  Howeveir 
it  should  not  from  this  expression  be  understood  that  such  mat- 
ter must  be  pleaded  specially  ;  for  it  may  be  so  pleaded,  being 
matter  of  law,  or  it  may  be  given  in  evidence  under  the  general 
issue,  in  this  action,  at  the  defendant's  option. 

HI.  It  has  been  always  considered  tfiat  if  there  be  an  assump.  Account 
sit  to  do  a  thing,  and  there  is  no  breach  of  the  promise,  it  may  stated, 
be  discharged  by  parol  ;  but  if  it  be  once  broken,  then  it  can.  bgid  a 
not  be  discharged  without  ♦release ^     It  has  been  however  a  [*64S] 
much  controverted  question  how  far  an  account  stated  and  li-  5^ 
quidation  of  the  balance  found  due,  before  suit,  is  a  good  plea.    • 
In  one  case,  the  plaintiff  declared  in  indebitatus  assumpsit  for 
£iO,  and  on  a  quantum  meruit  for  the  like  sum  ;  and  the  de- 
fendant pleaded  that  after  the  promises  were  made,  and  before 
action  brought,  he  came  to  an  account  with  the  plaintiff,  con. 
ceniing  divers  sums  of  money,  and  that  he  was  found  in  arrear 
to  the  plaintiff  thirty  shillings;  whereupon,  in  consideration 

^  Comiib  v.  Bolitho,  Wils.  145.  Ante  133,  4.  »"  Ante, 
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thai  he  had  protaised  the  plaintiff  to  paj  him  dnt  «»&,!&« 
plaintiff  promised  to  release  and  acqtiit  him  of  all  demands ;  to 
which  the  plaintiff  demurred ;  becauae  there  were  two  demaods 
in  the  declaration,  whereto  the  defendant  had  pleaded  the  ac. 
count  stated)  and  each  of  them  of  greater  amoynt  than  the  sqe 
found  due  to  the  plaintiff.  But  it  was  held  that  althongh  where 
there  is  but  one  debt  between  the  parties,  stating  an  accoost 
would  not  determine  the  original  contract,  yet  that  where  there 
were  several  demands  it  would  •;  therefore  the  plaintiir  could 
nerer  afterwards  have  recourse  to  the  first  contract,  which  was 
merged  in  the  account.  And  North,  C.  J.  put  this  case,  that 
if  A.  sell  a  horse  to  B.  for  ^10.  and  there  being  divers  otbn 
dealings  between  them,  they  come  to  as  account  opon  iht 
whole,  and  B.  is  found  in  arrear  ^5>  A.  must  bring  his mr/mifi 
€omputds9et ;  for  he  never  cka  recover  upon  an  indehUahis  as. 
iumpsiL  The  other  judges  were  of  the  same  opinkm ;  and, 
though  it  was  not  stated  in  the  plea  that  the  defendant  promts, 
ed  at  the  instance  of  the  plaintiff,  yet,  as  it  was  said  that  he  ibm 
and  there  promised,  they  held  it  should  be  intended  that  be 
[*644]    ^promised  at  the  plaintiff's  instance:  and  so  judgment  wa^ 

given  for  the  defendant  •. 
_^  But  in  a-  subsequent  case,  the  plaintiff  declared  in  innkbitA, 

not  Dis-  tuB  assumpsit,  for  j^60.  1^.  U.  as  money  bad  and  received; 
tinction     ^^  which  the  defendant  pleaded^  that  on  a  day  previons  to  that 
contract    stated  in  the  declaration,  he  and  the  plaiatiff  accoimted  to. 
wTcj^  gether,  and  he  was  found  in  arrear  only  j£14.  which  he  tender. 
euted.       ed,  and  was  refused ;  and  that  he  was  always  ready  to  pay  that 
sum,  which  he  brought  into  court ;  to  this  the  plaintiff  replied, 
admitting  the  account^  but  stating  that  thereupon  the  defendant 
was  found  in  arrear  :j^60.    1^.  2d.  with  a  traverse  that  be  was 
found  in  arrear  jSl4.  only.     That  issue  being  found  for  the 
plaintiff,  and  entire  damages  given  to  the  amount  of  the  larger 
sum,  on  a  motion  in  arrest  of  judgment,  the  court  were  of 
opinion  that  the  first  promise  was  not  discharged  by  the  account. 
They  agreed  that  a  contract  merely  executory  on  both  side- 
might  be  discharged  by  parol^  as,  if  I  promise  you  fiveshiliii^a^ 
if  yon  will  go  to  St.  Paul's ;  before  you  go,  I  may  discharge 
•    you  from  so  doing,  and  thereby  I  shall  be  discharged  fr^Nn  pay- 
ing the  five  shillings,  for  no  debt  was  due  before  the  going,  nor 

»  Milvrard  r.  Ingram,  1  Mod.  205.  2  Mod.  43.  S.  C. 
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aoy  thing  executed  by  either  of  us ;  but  where  there  is  a  debt 

due  and  executed  in  the  plaintiff,  that  cannot  be  discharged 

without  a  release.     Besides  the  account  is  only  a  chose  in  ac» 

lion  ;  and  one  chose  in  action  cannot  be  discharged  by  another 

of  the  same  nature  ^ 

*ln  a  more  recent  case,  of  indebitatus  assumpsit^  for  £A0.  and  ^^       - 

quantum  meruit j  for  the  same  sum,  the  defendant  pleaded  a  si.  Distinc- 

milar  plea  to  that  in  the  case  of  Milward  and  Ingram,  except  tion  be- 

twee  11 
that  it  stated,  that  in  consideration  of  the  defendant's  promise  discharge 

to  pay  the  balance  found  due  on  the  account,  the  plaintiff  did  ^^^^ 
discharge  him  of  the  debt,  instead  of  that  he  merely  promised  to  ^^^  ^fteri 
acquit  him  of  It,     In  giying  judgment  on  demurrer,  Holt,  C.  J.  ^y  bond, 
observed,  that  although  a  promise  before  breach  might  be  dis.  count 
charged  by  9^  parol  agreement,  yet  that  afterwards,  it  cannot  be  stated, 
discharged  without  deed,  by  aoy  new  agreement  without  satis- 
faction;  and  if  the  parties,  without  coming  to  an  accoiyit,  agree 
to  be  quit  against  each  other,  it  is  clearly  not  a  sufficient  plea ; 
and  to  plead  it  as  an  account  is  but  argumentative  of  payment, 
and  therefore  not  to  be  allowed ;  nor  need  it  be  shewn  for  cause 
of  demurrer.     lie  also  observed,  that  the  case  quoted  out  of  the 
Modern  Reports  was  the  first  of  this  kind,  and  by  his  consent 
should  be  the  last;  for  it  was  notbnig  like  a  bond  accepted  by 
the  plaintiff  in  satisfaction,  which,  though  no  payment,  yet  be. 
ing  a  security  under  seal,  extinguishes  the  original  simple  con. 
tract  debt ". 

The  authority  of  the  case  of  Milward  against  Ingram  has  been 
since  frequently  denied  in  other  cases ;  one  of  which  was  an  ac.  distinc 
tioQ  of  indebitatus  assumpsit  by  the  plaintiff  as  executor,  upon  1'^"'^  ?^'^ 
several  promises ;  to  which  the  defendant  pleaded,  that  after  Kote  not 
making  the  promises,  he  and  the  testator  accounted  together,  and  pl«^&dabl& 
upon  the  settling  of  the  account  he  was  found  in  arrear  ^19.  faction. 
which  he  afterwards  paid..    Upon  demurrer,  *the  plea  was  ad.  [*646] 
j  udged'  bad ;  because  the  matter  allied  by  it  was  not  a  discharge 
of  the  original  debt  v.     And  in  a  subsequent  case,  where  the  de- 
fendant pleaded  an  account  stated  to  an  action  upon  simple  con- 
tract, to  which  plea  there  was  a  bad  replication,  whereto  the 
defendant  demurred,  and  the  question  was  upon  the  validity  of 
the  plea;  after  a  long  argument  in  support  of  it,  the  courts 

t  Mayor  of  Scarborough  o.  Butler,  3  Lev.  237.  "  May  v.  King,  12 

Kol.  537.  2  Ld.  Itajm.  680.  S.  C.  v  Atherley  v.  Evans,  Say.  269. 
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irithoiit  hearing  the  other  side,  held  the  plesTbad  in  subsftac?, 

on  the  authority  of  the  case  last  cited.     They  also  obseit^d 

that  a  promissory  note  could  not  be  pleaded  in  bar  f  o  an  artM^a 

upon  simple  contract ;  thongh  a  bond  might,  because  tf  extiiu 

guished  the  original  debt  ^.  It  may  therefore  now  be  consider. 

ed  as  perfectly  well  settled  that  an  account  stated  is  no  plf^  tr 

assumpsit  on  any  executed  contract  or  debt ;  nor  can  it  ah«r  rhr 

case  that  the  sum  found  due  is  pleaded  tp  bare  been  paid.     Bet 

the  case  in  Levinz  points  out  the  true  distinction,  that  if  tbe 

contract  be  executory  on  both  sides,  a  plea  that  it  wasdischarf. 

ed  by  parol  is  good.     And  it  is  equally  clear  that  a  disrhar^ 

under  seal,  or  a  bond  or  any  collateral  thing  given  and  accepted 

in  satisfaction,  is  also  good, 

BUI  ac-         Indeed  in  a  modem  case,  to  an  action  for  goods  sold  and  de. 

cepted       Hyered,  the  defendant  pleaded  that  after  the  making  of  tfae  pro- 

and  ncfifo- 

tiftted,       mises,  tc^wit,  at  such  a  time  and  place,  an  account  was  stated 

pleadable  between  him  and  the  plaintiff,  whereupon  the,  defendant  was 

as  pay- 

meat.        found  In  arrear  j£^^.  Is.  ;  for  which  the  plaintiff  afterwards,  to 

wit  at  tbe  same  time  and  place,  drew  bis  bill  of  exchange  on  the 

defendant,  for  the  payment  of  that  sum  to  J.  S.  or  order,  and 

r*647l  ^^^^  ^°^  there  delivered  the  bill  to  J.  S.  which  *bill  the  deftnu 

dant  afterwards,  &c.  duly  accepted;  concluding  with  a  v^iica. 

ft 

tion.     And  on  a  general  demurrer,  without  hearing  counsel  in 

support  of  the  plea.  Lord  Mansfield  said,  that  although  a  bill  of 

exchange  was  no  satisfaction,  unless  where  there  is  an  agreemeDt 

that  it  should  be  so ;  yet  that  where  it  was  accepted  by  the  de- 

fendant,  and  negotiable,  that  was  payment :  accordingly  jod^. 

ment  was  given  for  the  defendant.     It  is  obsei-rable  that  in  tbb 

case  it  appeared,  upon  the  face  of  tbe  plea,  that  the  bill  was  in 

the  bands  of  a  third  person,  other  than  the  plaintiff  to  whom  the 

debt  was  originally  ofwing  «. 

In  another  case,  in  a  similar  action  the  defendant  pleaded  as 
Note  m-  /  X   o         1  .  *  ^ 

dorsed       to  j£4,  I4s,  6a.  that  one  J.  b.  made  a  promissory  note,  and  de- 

for  andoH  ||yepe<i  jt  to  the  defendant,  which  note  was  payable  to  the  de. 

account  CI 

debt,         fendant  or  his  order,  at  a  pertain  time  therein  mentioned  aad 

^^^        elapsed  before  the  commencement  of  the  suit,  and  .given  for  the 

sum  of  £\0. ;  and  that  the  defendant  afterwards,  and  before 

^  Roadea  v.  Barnes,  1  Bur.  9.  1  Blac.  65.  S.  C.  by  the  name  of  Rolls  «. 
B;ffnea.  >  Richardson  v.  Rickman,  5  D.  &  E.  517, 18. 
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the  time  appointed  by  the  note  for  payment,  to  wit,  at  such  a 

time  and  place, /or  and  on  account  of  the  said  sum  of  £4,  14^. 

6d,  and  of  a  certain  other  sum  of  £b*  hs,  6d,  paid  by  the  plain- 

tid'to  the  defendant,  indorsed  and  delivered  the  note  to  the 

plaintiff,  who  then  and  there  accepted  and  received  it /or  and  on 

account  o/ those  two  sums,  concluding  with  a  verification.     On 

general  demurrer,  the  court  were  of  opinion  that  the  plea  was 

goody  ;  for  non  constat  but  that  the  note  had  been  negotiated, 

and  whether  it  was  or  was  not,  must  behest  known  to  the  plain. 

tiff.  (I) 

*it  should  be  observed  that   in  the  above  case  the  note  was     • 

only  pleaded  as  to  a  particular  sum  in  the  declaration,  which,  L       ?Ji 

together  with   that  paid  by  the  plaintiff  to  the  defendant,  or  note 

amounted  to  that  for  which  the  note  was  given.     And  it  seeins  P|^^^' 

necessary  to  plead  a  bill  or  note  as.  to  the  particular  sum  in  the 

declaration  only  to  which  it  applies  >,  for  it  can  only  operate 

as  payment »  ;  and  actual  payment  and  acceptance  of  a  less  sum 

of  money  cannot,  in  point  of  law,  amount  to  a  satisfaction  of  a 

greater  sum  then  due,  or  an  extiifguishment  of  the  original  cause 

of  action  for  the  greater  sum  ^. 

I V.  In  assumpsit,  and  other  personal  actions  wherein  dama« 

gcs  only  are  to  be  recovered,  accord  and  satisfaction  is  a  good  ^j,^  gj^^^ 

plea ;  nor  can  it  be  objected  that  the  deceit,  which  is  usually  al«  faction, 

whci"e 
leged  in  actions  of  assumpsit,  is  not  answered  by  such  a  plea  ;  pieada- 

for  the  substance  of  the  action  is,  that  the  defendant  has  not  "^« 

performed  his  undertaking,  and  if  the  plaintiff  accept  satisfac. 

y  Kearslake  v.  Morgan,  5  D.  &  E.  513.  Et  vide  ante  24,  5.        >  Ciunber 
V.  Wane,  1  Str.  426.  »  Ante  647.  ^  Fitch  v.  Sutton,  5  East,  230. 


(1)  A  promissoiy  note  taken  for  a  debt  due  is  not  payment,  unless  taken 
as  such ;  and  if  pleaded,  there  must  be  an  averment  to  that  efiect  Tobey 
V.  Barber,  5  John.  Rep.  68.  But  if  the  note,  taken  as  conditional  payment 
only,  be  passed  away  to  a  third  person,  it  if  then  a  good  bar,  if  so  averred^ 
Harris  v.  Jphnston,  3  Cranch  Rep.  311. 

If  a  plea  alleges  certain  notes  to  be  taken  on  account  of  a  debt,  but  does 
not  allege  that  they  were  taken  in  full  satisfaction  and  dischai^  of  the 
<lebt,  the  plea  is  bad.    Bird  v.  Caritat,  2  John.  Rep.  342. 

If  after  action  brought  the  plaintiff  accepts  the  principal  of  his  debt,  it 
may  be  pleaded  as  payment  without  payment  of  interest  or  costs.  Tillot. 
sou  v.  Preston,  3  John.  Rep*  229.  See  also  Johnston  v.  Brannan.  5  John* 
Hep.  269.  Post  651.  nolo. 
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tion  by  the  deliyery  of  a  collateral  thing,  althoagh  it  he  of  m^ 
less  value  than  the  amount  of  his  loss,  yet  he  has  no  reason  to 
complain.  Therefore,  where  the  plaintiff  declared  on  a  prooise 
to  deliver,  within  four  days  after  a  xertain  feast,  foai'  hundred 
pounds  weight  of  merchantable  wax,  and  assigned  for  breark 
that  the  defendant,  intending  to  defraud  and  injure  the  plaintif, 
on  a  day  before  the  feast,  delivered  three  hundred  and  serentr. 
three  pounds  weight  of  unmerchantable  wax,  deceitfully  mixed 
with  other  ingredients  ;  to  which  the  defendant  pleaded  that 
r*649'1  hefore  the  feast,  he  and  the  ^plaintiff  agreed  that  if  lie  would 
deliver  immediately  one  cake  of  wax,  weighing  twenty  ponndb^ 
the  plaintiff  would  p.ccept  it  in  satisfaction,  and  that  it  was  de. 
livered  and  accepted  accordingly  ;  on  demurrer,  the  plea  was 
held  to  be  good<^« 
^^,  But  it  is  an  indispensable  principle  in  law,  that  an  accord,  or 

Aou  boUateral  agreement,  unexecuted,  is  not  a  good  plea.  Tberdbre, 

where  the  defendant  pleaded  an  agreement  between  bim  and  bis 
creditors  (the  plaintiff  being  one  of  them)  to  accept  the  payment 
of  ^re  shillings  and  sixpence  in  the  pound  on  their  debts,  in  di& 
charge ;  and  that  the  defendant  tendered  the  plaintiff  the  amouut 
of  the  composition  upon  his  debt,  but  the  plaintiff  refused  to 
accept  it ;  with  an  averment  of  touts  iemps  prist  from  the  time 
of  the  tender,  and  a  profert  in  curiam  of  the  money  tendered  ; 
it  was  held  that  if  the  agreement  had  been  binding  in  law,  (which 
it  was  not)  yety  as  it  had  not  been  executed,  by  an  actual  accep- 
tance of  the  composition,  it  could  not  be  pleaded.   If  the  demand 
had  been  originally  uncertain,  but  ascertained  by  the  agreemenU 
and  a  fund  proyided  for  the  payment  of  the  composition,  and 
all  the  creditors  had  been  bound  to  forbear,  that  might  bavA 
been  a  good  plea  ;  but  the  reyerse  appeared  to  be  the  case*'. 
It  may  be      ^^  assumpsit,  although  the  defendant  may  give  accord  and 
pleaded,    satisfaction  in  evidence  under  the  general  issue,  he  is  not  pre- 
in^i.       eluded  from  pleading  it  specially,  nor  can  it  be  assigned  for 
dence  un-  cause  of  demurrer  to  such  a  plea,  *that  it  amounts  to  the  gene- 
ral i^ie.'  1*^^  \ssue  ;  because  it  admits  a  cause  of  action  in  the  plaintiff, 
[*Q50]    and  avoids  it  by  matter  ex  post  facto^  inasmuch  as  such  a  pies 
gives  an  implied  colour,  or  right  of  action  to  the  plaintiff.     To 
say  the  truth,  the  admitting  of  evidence  of  payment  or  accord 

«  Andrew  v,  Bougbey,  Dy.  75.  a,  ^  Ileathcote  v.  Crookslianks^  3 

D.&E.  24» 
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>Lnd  satiBfaction  on  tlie  general  issue  in  indebiiaiu»  assumpsit  it 

not   proper,  but  only  an  indulgence «.      However,  it  is  now  a 

general  \y  received  opinion,  that  whatever  amounts  to  accord  and 

satisfaction  may  be  given  in  evidence  under  the  general  issue. 

It  is  true  that  Lord  Holt  considered  this  practice  as  an  innova. 

tion  ;  but  it  has  since  been  well  settled,  and  is  confirmed  by 

daily  experience.      Lord  Mansfield  and  other  judges  indeed, 

have  laid  down  the  rule  so  broadly  as  to  say,  that  whatever 

goes  to  shew  that  the  plaintiff  had  ho  cause  of  action  at  the  time 

of  the  commeucement  of  the  suit,  may  be  given  in  evidence  un* 

der  the  general  issue  in  this  action  f.     But  this  rule  seems  to  be 

rather  too  large  s. 

It  is  observed  by  Lord  Coke,  that  the  best  and  most  secure  Satisfac- 
forni  of  pleading  in  these  cases  is,  to  state  the  satisfaction,  |nd  ^uTl^^?^ 
not  the  accojd  ;  for  if  the  defendant  pleads  the  accord,  he  must  pleaded, 
shew  a  precise  and  full  execution  of  it,  so  that  if  he  fails  of  so 
doing*  his  plea  is  not  sufficient ;  but  by  way  of  satisfaction,  he 
need  only  shew  that  he  actually  paid  or  delivered  to  the  plaintiff 
so  much,  which  the  plaintiff  accepted,  in  satisfaction,  and  con. 
c?ude  with  praying  judgment  if  he  ought  to  have  his  action.     In 
a  case  noticed  by  Lord  Coke,  where  the  defendant  pleaded  that 
he  gave  the  plaintiff  a  gallon  of  wine  in  satisfaction,  which  the 
plaintiff  accepted  ^accordingly,  it  was  objected  that  he  ought  to  [*65l3 
have  stated  that  there  was  an  accord  between  the  parties ;  but  the 
objection  was  over.ruled,  and  the  defendant  afterwards  denied 
the  receipt  of  the  wine,  in  satisfaction^. 

The  usaal  form  is,  to  plead  the  satisfaction  to  have  been  after  _ 

How 

the  makrag  of  the  promises,  and  before  the  exhibiting  of  the  bill,  pleaded. 
or  issuing  of  the  writ,  according  to  whether  the  action  be  com. 
menced  by  bill  or  original ;  but  this  seems  unnecessary,  if  the 
day  laid  in  the  plea  be  after  the  cause  of  action  appears  by  the 
declaration  to  have  accrued,  and  before  the  time  to  which  the 
title  of  the  declaration  relates.  However,  it  is  necessary  to  lay 
such  a  day  in  the  plea ;  and  a  venue  is  usually  added.  If  the 
defendant  plead  an  accord  to  do  several  things,  and  aver  perfor* 
mance  of  part  and  tender  to  perform  the  rest,  but  that  the  plain- 
tiff refused  to  accept  such  performance,  his  plea  will  be  bad  up. 

e  Paramore  v.  Johnson,  1  Ld.  Raym.  566. 12  Mod.  376.  S.  C.         ''Doug-. 
J06, 7. 4  Esp.  180.  Et  vUf  ante  526.  5  Id.  ^  Peytoc's  case,  9 

Co,  80.  b.  5  Mod.  87.  S.  P. 
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on  demurrer'*.  A  tender  is  not  in  all  cases  eqmTalent  to  per. 
ment ;  for  if  a  tender  be  pleaded  to  an  action  of  assumpsiL.  it  is 
not  in  bar  of  the  action  J.  Therefore  an  agreement  to  accept  i 
composition  in  lieu  of  the  plaintiff's  full  demand,  not  foUoved 
up  by  an  actual  acceptance,  which  was  negatived  by  the  record, 
was  held  not  to  be  obligatory  upon  him ;  and  a  plea  of  soch 
agreement,  and  a  tender  to  pay,  and  refusal  to  accept  snch  coh!. 
position  under  it,  held  bad  upon  general  demnrrer^^.  (1) 

It  is  not  sufficient  to  plead  the  delivery  of  a  thing  in  satisfar. 
tion,  without  shewing  the  plaintiff's  acceptance  *of  it;  and  if 
it  be  stated  in  the  plea,  by  mistake,  that  the  defendant ,  instead 
of  the  plaintiff,  accepted  it,  the  plea  will  be  bad,  on  general  de- 
murrer '.  Indeed  it  is  more  usual  for  the  plaintiff  to  take  issiK 
on  the  acceptance,  than  any  other  part  of  the  pleai°. 

Atthough,  in  general,  an  unexecuted  agreement  is  no  plea: 
yet  where  an  action  may  be  maintained  °  on  a  collateral  agree, 
ment,  which  is  substituted  for  the  one  declared  on,  such  agree, 
ment  may  be  pleaded,  without  shewing  it  to  be  executed  ;  espe- 
cially where  by  the  agreement  another  pqrson  becomes  liable  to 


i  Shephard  v.  Lewis,  T.  Jon.  6.  J  Awte^  622.  ^  Heathcote  «. 

Cnickshanks,  2  O.  &  E.  24.         1  Paine  v.  Masters,  1  Str.  573.         m  pou 
655.  n  See  1  Ul.  Raym.  122. 


(1)  A.  pleaded  puis  darrien  continuance,  that  he,  together  with  B.  beii^ 
indebted  to  C*  (the  plaintiff)  and  several  others,  agreed  to  assign  all  thdr 
stock  in  trade  and  out^standing  debts  to  C.  and  their  other  creditorBy  vbo 
agreed  to  accept  the  same  in  full  satisfaction  of  tlieir  respective  debts,  and 
averred  that  he  and  B.  did  deliver  all  tlielr  stock  in  trade,  and  assign  all 
the  debts  due  to  them  for  the  use  and  benefit  of  C.  and  the  otlier  creditors, 
which  delivery  of  stock  and  assignment  of  debts  was  received  in  foil  satis- 
faction by  C.  and  the  other  creditors,  &c.  on  special  demorrer  it  was  ob- 
jected tliat  it  was  not  averred  that  C.  was  a  creditor,  that  it  did  not  stale  an 
assignment  pursuant  to  the  agreement,  nor  to  whom  the  assignment  m-^i 
made,  but  the  court  held  the  plea  a  good  pica  of  accord  and  satisfaction. 
Walkinson  v.  Inglesl)ey,  &c.  5  John.  Rep.  386. 

It  is  a  good  plea  that  the  plaintiff  has  taken  a  bond  of  the  executor 
or  administrator  of  his  deceased  debtor  for  his  debt,  for  this  operates  an 
extinguishment.  Guyer  v.  Smith,  1  Dall.  347.  note. 

Payment  puis  darrein  continuance,  of  a  sum  greater  than  the  principal, 
though  less  than  tlie  interest  of  a  note  payable  at  time,  may  be  pleaded  in 
full  satisfaction  and  discharge  of  tlic  note.  Johnston  v.  BRuman,  5  John- 
Rep.  26a 
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he  plaint iflP's  action.  Therefore,  in  assumpsit  for  goods  sold, 
nrhere  the  defendant  pleaded  an  agreement  after  the  sale,  be- 
ween  him  and  his  son  and  the  plaintiff,  that  the  latter  should 
leliver  the  goodd  to  the  defendant,  and  accept  his  son  as  pay- 
master ;  and  that  the  goods  were  delivered  accordingly,  and  the 
son  tendered  the  money  at  the  day,  when  the  plaintiff  refused 
it ;  averring  that  the  son  always  had  been,  and  yet  was  ready  to 
pay  it :  it  was  said  that  the  plea  would  have  been  good,  if  there 
had  been  no  other  objection  to  it  than  that  it  did  not  state  the 
agreement  to  have  been  executed ;  but  that  as  by  the  statute  of 
frauds,  29  Car.  2.  c.  3.  s.  4.  the  plaintiff  oould  not  maintain 
his  action  against  the  son  without  a  note  in  writing,  which  was 
not  shewn  by  the  plea  to  have  been  given  to  him ;  he  should  not 
be  deprived  of  a  good  action  by  any  agreemeat  which  did  not 
give  him  an  action  equally  good.  Upon  this  ground  it  was  ad. 
judged,  on  general  demurrer,  that  the  plea  was  bad ;  although 
it  was  allowed  *that  in  a  declaration  on  a  collateral  undertak-  [♦653] 
ing)  it  was  not  neces*sary  to  mention  any  note  in  writing,  but  It 
was  sufficient  to  shew  it  in  evidence®. 
Again,  in  a  subsequent  case  of  a  similar  nature,  where  the  Mutual 

defendant  pleaded  an  acrreement  to  pay  jff9,  and  such  a  sum  as  promises, 
,      ,j ,  ,  ^  .  ...  „     .  ,  where  not 

snouid  be  taxed  for  costs,  in  satisfaction,  alleging  mutual  asm  pieada- 

iumpsiU  to  perform  this  agreement ;  and  then  stated  the  taxa.  ^' 

tion  of  the  costs,  notice  of  it,  and  tender  of  the  ^9.  and  the 

costs ;  on  a  general  demarrer,'it  was  resolved  that  as  no  remedy 

was  given  on  the  mutual  promises  at  the  time  they  were  made, 

they  were  no  bar  to  the  action  p. 

And  in  another  case  in  trover,  where  the  defendant  pleaded  ^ 

that  the  plaintiff  had  discharged  him  from  the  action,  in  consi-  char^  in 

deration  of  a  promise  made  by  him  to  pay  the  plaintiff  twenty  ^^  ^f 

shillings ;  on  demurrer,  it  was  argued  that  the  plea  was  bad,  coUateral- 

because  it  did  not  ater  that  the  twenty  shillings  were  paid  be.  n^X^a.* 

fore  the  action  was  brought.     Case  and  Barber,  and  Wick. 

ham  and  Taylor  were  cited  in  support  of  the  plea.     But  the 

court  said  that  the  point  was  not  adjudged  in  those  cases,  and 

that  they  would  not  change  the  constant  form  of  pleading ;  and 

the  plaintiff  had  judgment 4.     It  is  observable  that  the  form  of 

**  Case  V.  Barber,  T.  Jon.  158.  Anon.  Salk.  519.  S.  P.  p  Wickham 

'•  Taylor,  W.  168.  *l  AUen  v.  Harris,  2  Uitw.  1538. 1 1^.  Ra^iH. 

122.  8.  C. 
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the  plea  in  this  case,  in  stating  a  discharge  in  consideratiot  of 
the  promise,  was  a  departure  from  all  the  precedents ;  and  tie 
promise  pleaded  was  not  made  bj  a  stranger  as  in  Caie  ari 
Barber. 

*If  an  agreement  be  pleaded  to  abate  so  much  of  a  sum  due,  ti 
ought  to  be  shewn  how  the  sum  was  abateSi,  as,  that  so  mucfe 
was  owing,  of  which  so  much  had  been  paid,  and  the  rest  of  the 
sum  due  deducted  and  abated  ;  for  to  plead  that  the  money  mzt 
abated,  generally,  is  uncertain  and  bad  ^ 

In  an  indebitatus  assumpsit  for  j£15.  the  defendant  cannot 
plead  a  promissory  note  for  j£5,  or  any  other  less  sum  than  ihsx 

not  plead-- declared  for,  and  that  the  plaintiff  received  it  in  satisCaction  ; 
^'  and  if  to  such  a  plea  the  plaintiff  put  in  an  immaterial  replica, 
tion,  to  which  the  defendant  demur,  the  plaintiff  is  entitled  to 
judgment  for  the  badness  of  the  plea;  because  the  satisfaction 
pleaded  must  be  reasonable,  or  at  all  events  must  not  appear  to 
be  otherwise.  If  the  payment  of  ^5.  be,  as  it  certainly  is,  do 
satisfaction  for  j£i5,  vl  simple  contract  to  pay  the  former  sum 
cannot  be  a  satisfaction  for  another  simple  contract  for  three 
times  the  value.  In  the  case  of  a  bond,  another  bond  has  never 
been  allowed  to  be  pleaded  in  satisfaction,  without  a  bettering 
of  the  plaintiff^s  case,  as,  by  shortening  the  time  of  payment. 
Nay,  in  all  instances,  the  bettering  of  his  case  is  not  sutRcient ; 
for  a  bond  with  sureties  is  better  than  a  single  bond,  and  yet 
cannot  be  pleaded  as  satisfaction  of  it «.  Although  the  case  c  ired 
was  said  by  Lord  Ellenborough,  in  argument  of  the  case  cf 
Heathcote  and  Cruckshatiks,  to  have  been  denied  for  law,  and 
Mr.  Justice  Bulier,  in  confirmation  of  that  idea,  referred  to 
another  case  not  reported ' ;  yet  his  lordship,  on  a  late  occa. 

R6551  sion,  declared,  that  he  could  not  find  any  case  of  ^that  sort ; 
and  on  the  contrary,  the  decision  in  Cumber  and  Wane  is  di. 
rectly  supported  by  a  case  in  Coke's  Reports  %  which  never  ap. 
pears  to  have  been  questioned  v.  However  the  case  of  Fitch 
and  Sntton  does  not  apply  where  third  persons  are  concernecU 
and  a  fraud  is  practised  upon  other  parties  to  the  agreement ; 
or  there  is  a  valuable  consideration  for  giving  up  the  residue  of 
the  plaintiff^  s  claim  ^. 


'  Hillman  v.  Uncles,  Skin.  391. 
t  llardcastle  v.  Howard,  26  G.  3. 
V  See  Fitch  v.  Sutton,  5  East,  232. 
124.  11  East,  S90.  S.  C. 


» Cumber  v.  Wane,  1  Str.  4:^ 

*»  Phincirs  case,  5  Co.  117- 

^  Stcinman  v.  Magnus,  2  Camp. 
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If  the  accord  be  pleaded,  the  plaintiff  may  reply  nul  tiel  ac^  ^^,^^^5^^, 
^ord^;  and  whether  it  be  pleaded  or  no,  the  replication  may  tionin 
be  quod  non  dedit^  or  quod  non  recepit^  in  satisfaciionem  ;  for  dcnialt 
each  of  these  allegations  is  traversable  y.     The  latter  of  them 
indeed  is  most  commonly  traversed,*  with  a  protestation  against 
the  giving  of  the  thing  in  satisfaction  ;  for  a  denial  of  the  ac- 
ceptance impliedly  denies  the  ^ift  in  satisfaction*. 

The  plaintiff  in  his  replication  to  a  plea  of  accord  and  satis-  y^^^ 
faction  to  third  persons  must,  of  course^  deny  the  acceptance  of  satisfac- 
tbe  satisfaction  by  the  same  persons  as  are  mentioned  in  the  pj^^ 
plea.    But  where,  to  a  declaration  on  a  bill  of  exchange  paya.  to  Uiird 
ble  to  certain  persons  under  the  firm  of  Messrs.  M'Brair,  fVaK  P®"*"*** 
snn^  and  Co.  and  hy  them  indorsed  to  the  plaintiff,  the  defen. 
dant  pleaded,  that  the  said  Messrs.  M'Brair,  Watson^  and  Co. 
took  and  accepted  two  other  bills  in  satisfaction ;  and'  the  plain* 
tiffs  replied,  that  the  said  persons,  so  as  aforesaid  using  the  firm 
of  Mpssrs.  M*Brair  and  *Co.  did  not  accept  the  said  bills  of  sa,    [^Q^gl 
tisfnction,  concluding  to  the  country ;  and  added  the  similitery 
^hirh  the  defendant  struck  out,  and  substituted  a  special  de<. 
murrer^  assigning  for  causes  that  the  plaintiff  had  not  tendered 
any  averment  on  which  issue  could  be  taken  by  the  defendant 
without  departure  from  his  plea,  and  had  attempted  to  put  in 
issue  a  matter  foreign  to  it ;  the  court  seem  to  have  considered 
the  objections  not  such  as  could  be  taken  advantage  of  upon  a 
general  demurrer,  although  it  seems  to  have  been  admitted  that 
it  was  cause  of  special  demurrer,  of  which  the  defendant  was 
not  in  that  case  in  a  situation  to  avail  himself,  being  under 
terms  to  plead  issuably  ».     There  can  be  no  doubt  but  that  the 
objection  would  have  been  fatal  on  general  demurrer,  or  mo^ 
tion  ID  arrest  of  judgment,  or  writ  of  error,  if  the  firm  men. 
tioned  in  the  plea  and  that  mentioned  in  the  replication  had  ap. 
peared  to  be  composed  of  different  persons  ;  but  that  did  not 
appear  in  the  case  cited,  in  which  probably  the  plea  was  alto. 
gether  untrue,  and  put  in  merely  for  the  purpose  of  delay,  as 
the  matter  of  it  might  clearly  have  been  given  in  evidence  under 
the  general  issue, 

V.  In  the  cases  of  a  release,  defeazance,  and  accord  and  sa-  Compofl- 
tisfaction,  the  discharge  is  by  the  acts  of  the  parties  themselves  ^joti  witl» 

«  Com.  Dig.  tit.  Accord,  G.  T  Young  «,  Rudd,  5  Mod.  86.    1  td. 

^ym.60.    2Salk.627.  *  14.  »  Be*  «.  C9stft,  2  B.  &  P.  446. 
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without  the  inteirentioD  of  third  persons  ;  and  where  a  deedtf 
composition  is  made  with  creditors  which  contains  a  rekasf  n 
defeazance  of  the  demand,  there  it  may  be  pleaded,  or  gi>w  ii 
f  *fi'57l  ®^'^^"^®  1'^^  *"7  other  release  or  defeazance  ''.     So,  wherf  is 
agreement  is  made  for  a  (fomposition  to  creditors  *for  il"»i* 
debts,  and  the  satisfaction  agreed  for  is  valuable  and  snffici^st. 
and  the  agreement  is  executed,  it  may  be  pleaded  or  gireo  ti 
evidence,  like  any  other  accord  and  satisfaction  ^.     In  this  qi^^ 
generally,  the  composition  is  effected  by  an  assignment  of  t^ 
property  of  the  defendant  to  third  persons,  in  frost  for  ik 
benefit  of  bis  creditors.  But  it  sometimes  happens  that  the  c^n, 
position  is  not  by  deed,  or  that  it  does  not  contain  clan^t*  f^ 
release,  or  the  satisfaction  stipulated  for  by  it  is  not  made  ir.d 
accepted  ;  in  which  cases  however,  if  there  be  a  sufficient  can. 
sideration  for  the  composition,  as,  the  liquidation   of  the  d(- 
mand,  and  the  provision  of  a  fund  for  the  payment  of  it,  aoil 
the  other  creditors  are  bonnd  to  forbear,  that  may  pethap^  N 
pleaded,  or  given  in  evidence  in  bar  of  the  action  **•  (1) 
Arbitra-         ^^'  -A.rbitramettt  is  another  plea  in  discharge  by  tbe  act  c^ 
mentmfty  the  parties,  with  the  intervention  of  third  persons.      Mr.  K}i. 
decLor"     '"  ^*^  excellent  treatise  on  awards,  observes,  that  as  tke  obj^^c 
pyen  iii     of  every  reference  is  to  have  an  end  put,  by  the  decision  of » 
undei-*non  Private  judge,  to  all  controversy  respecting  the  subject  refermi. 
auump^    no  rule  is  more  consonant  to  good  sense,  than  that  which  prf  • 
"  •  eludes  the  one  party  from  harrassing  the  other  with  an  artimi 

on  the  original  subject  of  dispute ;  therefore  by  the  ancient  lav. 
if  any  one  w^as  sued  on  the  original  cause  of^  action  after  3ti 
award  made  respecting  it,  in  pursuance  of  a  submission  for  ^a\ 
purpose,  he  might  either  have  sued  out  a  writ  de  atbUraftoK 
fartd^  or  have  pleaded  the  award  in  bar  of  the  action.  Arht. 
r*C58]  trament  is  pleadable  in  bar  to  every  action  which  *may  be  brcxigb'. 
on  questions  capable  of  being  referred  to  arbitration «,  Con- 
sequently it  is  a  good  plea  in  bar  to  an  action  of  assumpsit-. 
It  appears  that  where  an  arbitrament  constitutes  a  defence  t« 

b  Com.  Big.  tit.  Pleader,  2  G.  6.  Antt  637,  he  «  Ante  650, 1. 

d  Heathcote  v.  Cruckshnnks,  2  D.  &  E.  24.  «  Kydon  Awards, cSl, 

2. 2d  ed.  '"Com.  Dig.  lit.  Pleader,  2  G.  9. 
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he  action,  it  may  be  pleaded,  or  given  in  evidence  under  the 
;eiu'ral  issued. 

If  the  submission  or  award  pleaded  refers  only  to  the  cause  _ 
c     .•       •  ...  .       1      1     ,        .  ,     To  what 

n  action  m  some  or  one  of  the  counts  m  the  declaration,  the  counts  it 

lofendant  should  plead  non  assumfiiit  or  some  other  plea  to  the  *ho«|d  he 

>tl>  iT  counts,  and  confine  his  plea  of  the  submission  or  award  to  and  with. 

iv'h  count  or  counts  in  the  declaration  to  which  it  is  applica.  ^^'^^^ 

&v(*r- 
)U' ;  and  if  the  same  demand  be  stated  in  different  counts,  that  ments. 

ihould  be  particularly  arerred  :  for  if  in  such  case  he  pleads  the 

irbitraraent  generally  to  the  whole  declaration,  his  plea  will  be 

3ad,  notwithstanding  mutual  releases  be  awarded ;  therefore, 

iv^here  the  plaintiff  declared  on  an  indebitatus  assumpsit  and 

quantum  meruit  for  work  done  and  goods  sold,  and  the  defen. 

3ant  pleaded  <in  award  that  the  plaintiff,  for  the  work  done, 

should  accept  a  bill  of  sale,  and  that  the  plaintiff  and  defendant  ^ 

should  giTe  to  each  other  general  releases,  without  pleading  the 

general  issue  or  any  other  pleas  as  to  the  goods  sold,  on  de. 

rourrer,  Holt,  C.  J.  held  the  plea  bad  ;  as  nothing  appeared  to 

be  awarded  for  the  goods  but  the  general  release,  which  was  not 

a  perfect  bar  until  executed,  although  if  the  bill  of  sale  had 

heen  awarded  la  full  of  ail  demands,  it  had  been  good.     And 

althoQgb  it  was  urged  that  if  this  objection  were  allowed,  the 

declaration  might  be  so  varied  as  to  make  *no  award  pleadable, 

Gould,  J.  said,  that  if  the  goods  sold  were  part  of  the  same  de.  L  ^^  i 

mand  as  the  work  done,  the  court  could  not  take  notice  of  it 

on  such  general  pleading ;  but  if  the  defendants  had  shewn  it  by 

particular, |i?erment,  it  might  have  been  otherwise,  for  aver- 

meots  are  admitted  in  pleading  to  support  awards  ^» 

It  has  been  observed,  that  to  an  action  brought  after  the  sub.  ^^vhere 
mission,  and  before  the  award,  the  defendant  may,  at  any  time  submis- 
before  the  award  is  made  (at  least  if  a  reasonable  time  for  that  dablc     " 
purpose  has  not  elapsed  liefore  the  action  was  commenced)  plead  ^lonc. 
the  submission  alone,  and  that  the  arbitrators  have  not  yet  made 
any  award,  provided  no  day  be  limited  for  the  making  of  the 
award ;  but  if  a  day  be  limited,  then  he  can  only  have  the  bene, 
fit  of  this  plea  before  that  day «. 

Although  in  a  declaration  of  assumpsit,  or  debt  upon  an  submis- 

*ward,  the  plain  tiff  ought  to  state  what  the  cause  of  the  submission  sion  stat- 
ed gene- 

5  4EBp.  181.  b  Clapcott  v.  Davy,  1  Ld.  Raym.  611.  .    5  Kyd»  "^^^^ 

3B9.  quotes  13  U.  2. 


4»  KBA.,  fte. .»  Auoimir, 

was,  yet  where  an  arbitrament  is  pleaded  In  bar^  it  is  soSdaf 
to  say,  that  the  parties  submitted  themselYes  to  the  award^  gn^ 
erallyi ;  the  reason  of  which  is,  that  tlie  matters  in  difieresce 
are  preriously  stated  in  the  declaration,  to  which  the  piea  has 
refer^ce.  Of  coarse,  it  most  appear  that  the  snbmtsswn  vai 
of  the  matters  in  the  declaration  ^  ;  at  least  if  the  contrary  ap. 
pear,  the  plea  will  be  bad.  Perhaps  indeed  it  may  be  intended 
that  the  submission  was  of  the  matters  mentioned  in  the  declara. 
r*6603  tion,  if  the  submission  be  stated  generally,  and  the  award  *k^ 
pear  to  extend  to  them  ;  for  it  cannot  be  intended  that  the 
submission  was  of  other  matters  than  those  to  which  the  award 
appears  to  extend,  which  would  be  an  intendment  against  flie 
validity  of  the  award. 

In  pleading  a  submission  with  or  without  an  award,  the  d^ 

Hme  and   f©"*^*"*  ™"8t  shew  the  place  where  the  submission  was  nadei ; 

pUoe.^      and  there  seems  to  be  the  same  reason  for  shewing  the  time  of 

the  submission,  namely,  that  the  submission  is  a  material  and 

issuable  fact. 

In  pleading  the  submission,  with  or  without  the  award,  it 

Parties  to  tnust  also  appear  that  both  the  plaintiff  and  defendant   were 

•ion,  and  parties  to  the  submission  ^.      But  so  that  this  appeara,  it  does 

lujpeg  of  QQt  seem  to  be  any  objection  that  it  is  stated  in  the  plea,,  that  a 

stranger  joined  with  the  plaintiff  or  the  defendant  in  the  snb. 

mission  ".      In  sdch  case,  it  does  not  seem  necessary  to  notice 

tliat  circumstance.      The  plea  should  likewise  shew  the  naoef 

of  the  referees  or  arbitrators  •. 

In  pleading  the  award  it  is  said  not  to  be  necessary  to  state 
^^^  in  the  plea  at  what  time  it  was  made  p.  If  so,  it  cannot  be  ne- 
award.  cessary  to  state  the  place  where  it  was  made.  But  there  ser.  s 
to  be  at  least  as  much  reason  for  stating* when  and  wlwfe  the 
award  was  made,  as  the  submission  9  *  of  the  two,  it  should 
seem  that  the  former  of  these  facts,  being  the  Tery  gist  of  the 
plea,  requires  most  to  be  stated  with  certainty  and  precisioD. 
The  submission  may  be  but  inducement  to  the  allegation  *of 
the  award,  though  it  supports  and  authorizes  it.  But  there 
seems  to  be  a  distinction  where  the  submission  would  not  he  a 

J  Bro.  Abr.  tit  Arbitrament  34.  ^  Ryd,  390.  >  Kyd,  389, 99. 

which  quotes  Year  Books.    See  also  Hare  «.  George,  Cro.  Elis.  6& 
in  Kyd,  389.  cites  30.  H.  6.  41.  n/c/.  38r>&  «/^S9Q.. 

P  21 E.  4. 41.  Kyd,  390.  M^  %  %  Supr^, 
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tor  wtthont  kn  award  made^  and  where  it  would  be  a  bar  of  tU 
self^  .  * 

An  award,  if  nnperfonsed,  in  order  to  be  pleaded  in  bar,  ,^^ 
must  be  such  as  that  the  plaintiff  may  have  a  remedy  to  compel  awatd 
performance ;  bnt  if  an  award  be  performed,  though  iroid,  the  g]^^^,^ 
peformanee  may  frequently  be  a  good  bar  ».     In  such  case  hew*  out  pcr- 
•ver,  it  can  only  so  operate  by  amounting  to  a  legal  satisfaction  *<M™ai>cc» 
of  the  cause  of  action  ;  and  therefore  if  the  thing  done  in  per* 
forroance  of  the  award  do  not  amount  to  a  satisfaction  in  law, 
or  be  not  accepted  as  such,  it  cannot,  if  the  award  be  void,  be 
pleaded  io  bar  of  an  action  for  the  original  demand. 

Whether  an  award  be  performed  or  not,  it  is  an  universal  «    . 
rale  that  unless  it  extends  to  all  that  part  of  the  declaration  to  tend  to 
which  it  is  pleaded,  the  plea  will  be  bad '.     And  here  it  may  be  ^^  ^^ 
obserred,  that  a  mere  debt  by  itself  does  not  lie  in  arbitrament,  is  plea- 
al  though  together  with  other  matters  in  difference  it  does  •  and  ^^ 
where  arbitrament  is  no  plea  in  debt,  it  cannot  be  pleaded  to 
assumpsit  upon  the  debt.     It  is  said  that  where  the  submission 
is  only  of  all  accounts,  it  does  not  extend  to  a  duty  upon  the 
account ;  therefore  an  award  of  a  sum  in  satisfaction  of  all  ac« 
counts,  cannot  be  pleaded  to  an  indebitatus  tusumptit  on  an 
account  stated  «• 

*It  is  also  observable  that  if  an  award  be  uncertain,  and  cannot  r^^^^i 
be  ascertained  by  averment,  it  cannot  be  pleaded  in  bar^  ;  al-  )^  '^\^ 
though,  as  it  has  been  already  observed,  averments  may  some,  cannot  be 
times  be  made  to  ascertain  and  support  awards  ^.     And  in  an  ^  1^ 
action  for  work  and  labour,  where  the  d^endant  pleaded  an  averment. 
award  that  the  plaintiff  should  be  satisfied  for  the  work  done, 
but  no  value  was  put  by  the  arbitrator  upon  it,  though  it  waS 
arerred  that  the  work  was  worth  a  certain  sum  which  he  had 
paid^  and  no  more,  the  plea  was  over-ruled,  on  account  of  the 
uncertainty  of  the  award  as  to  the  value  of  the  work>^» 

If  an  award  be  absurd  and  unreasonable  on  the  face  of  it,  or  |f  ^^gup^ 
sach  as  that  the  execution  of  it  depends  on  the  defendant's  will,  or  against 
it  cannot  be  sufficient  as  a  plea  in  bar  to  an  action  for  the  orU  ^^^^^ 
ginal  demand.    So,  if  it  appear  to  have  been  made  on  principles  created. 
contrary  to  law  y.     It  has  been  doubted  whether  an  award  of 

r  Ante  659.  >  Kyd,  382.  592.  «  Kyd,  384.    Ante  65a 

«  Farrer  r.  Bates,  Al.  4^  5.    Sed  qu  ?         v  Kyd,  382.  ^  Ante  659. 

«  Pope  «.  Bi«U,  2 Saund. 292.  2  Keb.  7^^  S.  C,  recast*  tjk 
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general  releases,  or  that  saiti  shall  cease,  he  pleadable  in  ter  ; 
because  such  awards  do  not  create  a  new  dutj^  Imt  only  difccl 
the  old  one  not  to  be  pursued :  but  the  better  opinioa  seons  now 
to  be  that  it  may,  whether  the  stdimisston  be  by  bond  or  by 
parol ;  as  the  party  has  in  either  case  a  remedy  on  the  8abBii&. 
sion,  if  the  release  be  not  gi^en,  or  the  suit  be  continued  K 
The  law  is  the  same  of  an  award  as  an  accord,  except  that  ihf 
ble  before  former  may  be  pleaded  although  the  time  for  performing  it  be 
r«^  ^91    not  come,  because  the  matter  ^submitted /roiwil  in  rem  arbUr^^ 
nerfor-      ^^'^  ^*     ^^^  though  the  time  of  performance  be  come,   yet  if 
mance.      arbitrament  be  pleaded,  with  mutual  promises  to  perform  it,  the 
wards,  '    P^^^  ^^  go<^9  without  shewing  that  the  defendant  has  perform- 
without     ed  his  part^ ;  because  an  arbitrament  is  like  a  judgment,  and  the 
peiw-      pArty  may  hare  his  remedy  upon  it.     But  upon  an  accord  do 
mance.      new  remedy  lies,  and  therefore  it  must  be  executed  in  order  to 
be  pleaded  in  bar  ^, 

Formerly,  if  a  submission  was  by  parol,  and  the  award  was 
tion  a^'to  ^®  ^^  ^  collateral  act,  it  was  held  that  the  party  coold  not  plead 

allegiDg     it  before  performance,  although  it  was  otherwise  if  the  award 

it    be- 

tween  '^^^  ^^^  ^^^  payment  of  money  ;  and  the  reasen  was,  because 
submis-  the  party  in  the  former  case  had  no  remedy  to  compel  perfor. 
bond,  Ind  m&tice,  as  he  had  in  the  latter.  But  that  reason  fails  bow  as. 
F^"^^        sumpsit  is  held  to  lie  on  the  mutual  promises,  contrary  to  what 

was  held  formerly  ^.     And  it  was  always  held  that  if  the  sub. 

mission  was  by  bond,  the  award  might  hare  been  pleaded  withont 

alleging  performance,  because  the  party  might  in  such  case  hare 

had  a  remedy  to  compel  it. 

There  seems  also  to  hare  been  this  distinction,  that  in  aTerr. 
Between  ing  the  payment  of  money,  in  pursaance  of  an  award,  it  was 
award  of  ^^^  necessary  to  state  at  what  time  or  place  the  payment  was 
and  a '  made*'.  But  in  pleading  the  performance  of  an  award  of  a  col- 
collateral  lateral  thing  in  satisfaction,  it  seems  that  the  time  and  place  of 

performance  must  have  been  stated  ;  and  that  the  want  of  a 
[*664]    time  or  *venue  in  such  case  was  only  curable  by  a  plea  which 

admitted  the  fact  f. 

z  Kyd,  383,  4.  £t  vide  Lutw.  51. 9  East,  49?.  *  Dy.  TS,  b. 

»>  Kyd,  383,  4  ace.  c  Ar  cvriam  1  Ld.  Raym.  122.        '  d  Id.  248. 

And  sec  Kyd,  384.  390.  392.  ace.  «  Kyd,  390.    Sc4qu9 
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In  flie  case  of  an  award  for.  the  payment  of  money  on  a  parol  Between 
eubmission,  there  was  likewise  a  difference  in  the  manner  of  award  of 
pleading,  when  the  moriej  ^as  ordered  to  be  paid  on  a  particu-  arrtimc 
lar  day,  and  where  there  was  no  time  limited  for  the  payment,  fixed,  and. 
In  the  latter  case,  it  was  sufficient  for  the  defmdant  to  allege  ^^^^' 
that  he  always  had  been  and  still  was  ready  to  pay;  though 
from  some  books,  it  might  be  inferred  that  an  allegation  6f  ac.   ' 
taal  payment  was  necessary.     In  the  former  of  the  above  cases, 
in  pleading  the  award^  it  was  necessary  that  it  should  appear 
that  the  day  was  not  come ;  or  if  it  was  past,  that  the  defendant 
had  paid  the  money,  or  tendered  it,  and  that  the  plaintiff  had 
ref Qsed  it ;  for  it  was  said,  that  though  the  plaintiff  might  have 
sued  on  the  award,  yet  he  could  not  be  compelled  to  do  so,  and 
it  was  the  defendant's  own  fault  that  he  had  not  paid  the  money 
at  the  time  appointed  s. 

Bat  where  the  thing  ivwarded  to  be  done  by  the  defendant  was  where 
to  be  preceded  by  the  performance  of  another  thing  by  the  plain.  plajntifT's 
tiff,  ft  has  been  always  considered  snfllcient  for  the  defendant  to  mancc 
allege  a  default  on  the  part  of  the  plaintiff,  and  that  on  perfor.  ^**  ^ 
mance  by  him,  he,  the  defendant,  was  ready  to  perform  his  part  defen- 
of  the  award  K  «^^'a- 

Another  distinction  has  be^  taken,  where  the  arbitrator  has  r«A^c-T 
awarded  any  thing  in  satisfaction,  as,  a  *horse,  or  money,  and  Between 
where  he  awards  a  thing  to  be  done  in  discharge  of  the  action,  award  of 

SSltiSlSLC* 

as,  mutual  releases ;  and  that  where  an  award  creates  a  new  tion,  and 
duty  instead  of  that  which  was  in  controrersy,  as,  in  the  for-  ^^^'n 
mer  case,  the  party  has  a  remedy  for  it  upon  the  award,  there, 
fore  if  he  resorts  to  an  action  for  the  original  demand  which  was 
referred,  the  arbitrament  is  a  good  bar  to  such  action,  without  al. 
le^ing  performance :  but  that  it  is  no  bar,  where  the  award  does 
not  create  a  new  duty,  but  only  extinguishes  the  old  one  by  a 
release  of  the  action ».     However,  as  in  either  case,  the  party 
in  whose  fsTour  the  award  is  made  has  a  remedy  to  compel  the 
giTing  of  the  release  as  well  as  the  payment  of  the  money  award-        • 
ed\  the  above  seems  to  be  a  distinction  without  a  difference ;  for  it    • 
cannot  signify  Whether  the  new  duty  created  by  the  award  be  of 
the  same  nature  with  the  original  duty  or  not,  and  it  has  been 
bhcwn  that  whatever  the  duty  is,  there  is  uow  a  remedy  to  compel 

g  Kyd,  392.  »'  /(/.  391.    JBt  vide  ante  127, 8.  i  Per  Holt,  C. 

J.  Ld.  Raym.  248. 
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die  performance  of  it,  whether  the  submbsion  be  by  bond  oiby 

parol}. 

^  Indeed,  since  an  action  has  been  held  to  lie  on  the  mere  sab- 

Tncse 

difttinc- '    mission,  many  of  the  aboTe  rules  and  distinctions  no  longer  ex. 

rTf/^  ist ;  and  it  is  in  no  case  necessary  for  the  defendant  in  pleadii^ 
an  award  in  bar,  to  allege  performance  of  the  thing  awarded, 
unless  where  the  award  is  Toid,  and  consequently  the  plaintif 
cannot  enforce  it^.  In  that  case,  we  haTO  seen,  the  perfonnaoce 

L  ^^^ J  musfamount  to  a  legal  satisfaction,  and  be  pleaded  *to  hare  beea 
accepted  as  such^  For  further  information  on  the  subject  of 
pleading  an  award,  the  reader  is  referred  to  the  cases  in  the 
books  on  the  form  of  declaring  upon  awards  in  assnmpsit,  and 
debt ;  the  mode  of  stating  them  in  actions  of  the  latter  natare 
upon  arbitration  bonds ;  and  the  form  of  pleading  arbitrament 
in  that  action. 
If,  after  issue  j  oined,  the  cause  be  referred  and  an  a  ward  made, 

award       notwithstanding  which  the  plaintiff  proceed  to  trial,  it  seems 

putt  dor-  that  the  defendant  should  plead  the  award  as  a  plea  pmit  dar. 

nuance,  '  ^^^^  continuance^  and  that  it  cannot  be  giTen  in  evidence  unless 
80  pleaded  >".  However  in  the  case  cited  Lord  Kenyon  said,  that 
it  was  a  question  upon  which  he  had  considerable  difficulty, 
and  he  would  not  give  a  positive  opinion  upon  it  at  nin  prius. 
His  Lordship  observed  that  payment  was  constantly  given  in 
evidence  under  the  general  issue,  at  the  same  time,  a  release  ex- 
ecuted after  issue  joined  was  always  necessary  to  be  specially 
pleaded o ;  and  that  the  impression  of  his  mind  was  that  an 
award  so  executed  could  not  be  given  in  evidence,  unless  plead- 
ed  as  a  plea  puis  darrein  continuance  <>. 

In  reply  to  a  plea  of  arbitrament,  the  plaintiff  may  in  all 

Replica-    ^^g^  ^jj^^  jgjQg  xn^on  the  submission  alleged  in  the  plea;  for 

niaL  without  a  submission,  there  can  be  no  award  to  bind  the  plain, 

tiff.  And  he  may  take  issue  upon  the  award,  in  all  case^  where 
the  submission  would  be  no  plea  without  an  award  made  p.  So, 
where  *the  award  would  be  no  bar  unless  it  has  been  perform, 
ed,  the  plaintiff  may  in  his  replication  take  issue  upon  the  per. 
formance  alleged  in  the  plea. 

J  Boisloe  V.  Baily,  6  Med.  221.  Kyd,  39a  Ante  663.  ^  Id, 

1  Ante  661.  »  storey  v.  Bloxam,  2  Esp.  Rep.  504.        *    "  Ante  6S6» 

r.  63d.  ^  Id,  Ibid,  P  Ante  659. 
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VII.  "Where  a  collateral  security  is  a  bar  to  the  action,  it  CQU^tg. 
may  be  specially  pleaded,  or  given  in  evidence  under  the  gene-  ral  secu- 
ral  issue.     It  has  been  already  observed  where  a  bill  or  note  ^  ^' 
may  be  pleaded  in  discharge  i.     It  has  been  held  that  the  con. 
tract  of  a  guarantee  or  surety  under  seal  does  not  extinguish 
the  debt  of  his  principal  «*,  at  all  events,  if  he  become  bound 
subsequent  to  the  original  contract  creating  the  debt,  and  not 
in  pursuance  of  that  contract » ;  but  if  upon  the  contract,  a  third 
person  promise  to  enter  into  abend,  &c.  for  the  payment  of  the 
money,  and  afterwards  become  bound  accordingly,  the  original 
contract  is  thereby  determined'.     However  the  case  cited  can- 
not be  considered  as  law  to  the  extent  for  which  it  has  been 
Sometimes  quoted,  namely,  that  one  being  indebted  on  simple 
contract,  the  giving  of  a  bond  by  another  necessarily  deter, 
mines  the  simple  contract  ^. 


I.  With  respect  to  matters  in  discharge  by  legal  process  v,  as 
whatever  defeats  the  promise  may  be  given  in  evidence  on  non  pecovery 
ussumpsit^  a  former  recovery  for  the  same  cause  of  action  is  evidence 
evidence  on  this  issue ;  for  by  the'  recovery  the  simple  contract  ^J|^^,y  ' 
is  merged,  and  the  nature  of  the  claim  is  altered.  So,  a  sentence  or  may 
*in  the  Admiralty  Court,  where  that  court  has  jurisdiction,  is  ^^^ 
evidence  on  non  assumpsit  ^  ;  but  where  the  court  in  which  the    [*668] 
former  recovery  was,  had  proceeded  without  jurisdiction  of  the 
cause,  the  case  is  different '.     However  there  can  be  no  doubt, 
but  that  where  the  court  in  which  the  former  recovery  was,  had 
jurisdiction  of  the  cause,  although  the  defendant  may  give  it  in 
evidence  under  the  general  issue,  yet  he  may  plead  it  specially 
if  he  chooses,  as  it  goe?  to  defeat  the  promise  by  matter  of  law. 
Indeed  a  former  recovery  is  very  commonly  adopted  as  a  sham 
plea  in  order  to  gain  time,  as  the  trial  of  it  must  be  by  record, 
and  can  therefore  take  place   in   term  time  only.      Where 
a  former  recovery  is  pleaded  for  this  purpose,  it  is  always 
pleaded  to  have  taken  place  in  a  different  court  from  that  in 
which  the  action  is  brought ;  for  if  it  be  pleaded  in  the  same 

q  Ante  24,  5.  '  6  D,  &  E.  107.  ■  Pudsey's  case,  2  Leon,  110. 

^  Id,  «  2  N.  R.  475, 6.        ^  Ante  636.  w  Bujrows  v,  Jeinino 

2  Str.  733.  *  Moses  v.  M*Farlane,  2  Bur.  1005. 

61 


49S  >I.EA8,    &C.    IX    ASSUMPSIT, 

court  where  the  action  is  commenced,  in  the  King's  Bendi,  fli^ 
plaintiff  may  demand  a  note  fn  "writing  of  the  term  and  number 
roll  of  the  supposed  recovery,  and  if  it  be  not  given  in  a  come, 
nicut  time,  sign  judgment  7.  'It  is  not  necessary,  in  a  work  of 
this  nature,  to  inquire  under  what  circumstances  a  former  re- 
covrry  may  be  pleaded,  except  so  far  as  it  may  accideotally  be. 
come  the  subject  of  inquiry,  in  considering  the  form  of  plead, 
ing  it ;  such  an  inquiry  belonging  properly  to  a  treatise  on  nisi 
prills  law,  or  the  law  of  actions,  rather  than  on  pleading.  (1) 
The  form  of  pleading  a  judgment  recovered  or  former  reco- 

tlie  plea.    ^^^Y  '*"  assumpsit  is,  that  the  plaintiff,  in*such  a  term,  implead. 

[*669]  ed  the  defendant  in  court,  in  a  certain  plea  of  trespass  on  the 
case  upon  promises,  to  the  plaintiff's  damage  of  a  certain  sum, 
for  the  non-performance  of  the  very  same  identical  promises  and 
undertakings  as  in  the  declaration  are  mentioned ;  and  that  sudi 
proceedings  were  thereupon  had  in  the  same  court,  in  that  plea, 
that  the  plaintiff,  afterwards,  in  that  same,  or  a  subsequent 
term,  by  the  consideration  andjudgment  of  the  court,  recovered 
against  the  defendant  such  a  sum,  for  his  damages  and^osts; 
and  that  the  judgment  remains  in  force. 

In  pleading  proceedings  which  ai«  carried  on  in  courts  of  law, 

hnSead-    ^^  ^^^'^^  proceedings  are  usually  carried  on  in  the  l^al  terms, 

in^  defen-  and  those  terms  are  calculated  according  to  the  year  of  the 
king's  reign,  such  proceedings  are  usually  (though  it  seems  not 
necessarily-)  stated  to  have  been  had  in  one  of  sueh  terms,  and 
the  year  of  the  king's  reign  is  mentioned,  instead  of  a  particular 
day  in  the  year  of  our  Lord.  It  is  also  usual  to  state  the  pro. 
ceedings  to  have  taken  place  in  the  teiin  generally,  at  whatever 
period  of  the  term  they  happened,  unless  it  beoome  material  to 
shew  on  what  day  in  term  the  proceeding  was  ;  for  all  the  term 
is  in  general  considered  as  one  da^  only.  But  if  the  particular 
day  become  material,  it  may  be  stated.     The  term  in  which  the 

y  Tidd.  679. 


(1)  A  former  recovery  may  be  pleaded  in  bar,  alUmugb  damages  wers 
omitted  to  be  assessed.    Wells  v.  Dencb,  1  Mass.  Rep.  332. 

Where  a  suit  was  brought  on  a  note  payable  to  A.  or  bearer,  and  the  de- 
fendant pleaded  a  former  suit  In  the  same  note  against  him  by  H.  andjudg- 
ment tliereon  in  favour  of  the  defendant,  it  was  held  not  to  be  a  bar  to  the 
second  suit,  unless  the  defendant  averred  tliat  the  former  suit  was  by  the 
real  owner  of  the  note.    Hutchins  r.  Fitch,  4  John.  222. 
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plaintiff  is  stated  to  have  impleaded  the  defendant  is  that  in 
-which  he  declared  in  the  former  action. 

It  seems  prudent,  however  necessary  it  may  be,  ha  a  plea  of 
this  sort,  to  state,  not  only  in  what  term,  but  in  what  year  *,  and  cumstan- 
in  what  court »,  and  before*  what  judges**,  the  plaintiff  implead-  ces  tobe 
ed  the  defendant ;  as  well  as  when,  and  where,  he  recovered  the  r*67(5"| 
judgment.     But  there  is  certainly  not  the  same  reason  for  so 
doing  as  where  a  judgment  at  the  suit  of  a  stranger  is  pleaded. 
It  may  be  doubtful  indeed  whether  it  be  necessary  to  state  thai 
the  defendant  was  impleaded  at  all ;  for  it  is  implied  in  his  re- 
covering judgment,  and  that  alone  is  material. 

If  the  plea,  or  damages  laid  in  the  original  action,  or  any 
other  circumstances  descriptive  of  the  record,  be  stated  untruly,  rjgQcc  fij 
though  they  were  not  necessary  to  be  stated  at  atl,  it  will  be  taL 
fatal,  on  nul  tiel  record. 

It  is  necessary  to  shew  that  the  defendant  was  impleaded,  or 
at  least  that  the  plaintiff  recovered,  upon  -the  same  contract  as  ^f  qq^ 
that  on  which  he  has  declared  ;  and  what  he  recovered.  It  must  tracts,&c. 
be  shewn  that  the  recovery  was  on  the  same  promises  as  those 
mentioned  in  the  declaration  by  immediately  stating  that  fact, 
or  by  a  separate  and  distinct  averment  of  it ;  for  that  is  the  very 
substance  of  the  plea.  Whether  that  was  the  fact  ot*  not  is  the 
subject  of  inquiry  at  the  trial  c. 

A  ttditer  processum  futt  is  sufficient  in  pleading  a  judgment 
recovered  in  a  superior  court  of  record  (however  it  may  be  if  *^<,eM- 
the  judgment  be  of  a  c6urt  not  of  record  ^)  without  shewing  all  «um,  and 
the  proceedings  in  the  action.     The  term  in  which  the  recovery  ^^udj^"*" 
is  stated  to  have  been  had  may  be  that  in  which  final  judgment  ment,in 
was  ^signed.     Though  the  former  be  not  stated  to  have  been  in  ^«?7 1  -i 
the  same  court,  or  in  the  same  plea,  that  will  it  seems,  be  no  ob- 
jection, if  it  be  with  aialiterprocessumfuit  inde  ;  for  the  pro- 
ceeding could  not  have  been  thereupon^  which  refers  to  the  com. 
mencement  of  the  action,  unless  it  was  in  the  same  court,  and  in 
the  same  cause.  (1) 

*  1  Vent.  76.  •  2  Salk.  517-  »>  Carth.  85.  «  Per  Law- 

rence, J.  Seddon  v.  Tutop,  1  Esp.  Rep.  401.  6  D.  &  E.  607.  S.  C.  Et  vide 
Sintzenickv.  Lucas,  1  Esp.  Rep.  43.  ^  Carth.  85. 

(1)  In  setting  forth  tlie  proceedings  of  an  inferior  court,  after  shewing 
that  it  had  jurisdiction,  it  is  sufficient  to  set  forth  the  proceedings  and  judg- 
ment of  the  court  by  a  taliter  processum  fuit.  Peebles  v.  Kittle^  2  John* 
Bep.  363.  Service  v.  Reermance,  1  John.  Rep.  91. 


^1^ 
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jj^j^  ^         If  the  judgflsent  was  in  debt  in  the  original  ictSon,  the  yti%* 
plead        ment  should  not  be  pleaded  generally,  yiz.  for  the  damages  sto- 
i^*^bt.     ^*ned  by  or  on  occasion  of  the  Boa.perfoniiaace  of  the  pro- 
mises. But  there  seems  no  objection  to  state  the  judgment  to  hxu 
been  in  debt,  and  then  aver  that  the  debt  recoTered  in  the  for. 
mor  action  is  the  same  for  the  payment  of  which  the  prooMses  it 
the  declaration  were  made,  and  that  the  damages  were  recorer* 
ed  for  the  non-payment  of  the  same  debt  and  the  costs  of  that 
action  ;  or  it  may  perhaps  be  arerred  generally,  that  the  moaev 
recovered  for  debt  and  damages  in  the  former  action  is  tlio  same 
with  that  attempted  to  be  recovered  as  damages  in  the  present 
one.  • 

'     .  In  an  action  of  assumpsit  for  money  had  and  receired,  the  de. 

ment  in  feudant  cannot  in  general  plead  in  bar  a  former  recorery  in  trc. 
^^'^^>  rer  for  goods  for  the  produce  whereof  the  present  action  i» 
how  brought ;  therefore  where  he  pleaded  that  the  plaintrff  had  be. 

pleaded,  f^^^  brought  an  action  of  trorer  against  him  and  one  J,  S.  to  re- 
coTer  damages  against  them  for  goods  of  the  piaintiiT  supposed 
to  be  converted  by  them  to  their  use,  to  which  they  pleaded  the 
general  issue,  and  a  verdict  was  found  for  them  and  jiidgnient 
entered  thereon  ;  and  averred  that  the  money  sued  for  was  the 
produce  of  the  goods  for  which  the  action  of  trover  was 
r*673l  ^""^^S^^  9  ^^^  whole  *court,  without  nrach  debate,  were  clear. 
ly  of  opinion  that  a  judgment  for  the  defendant  in  trover 
is  no  bar  to  an  action  for  money  had  and  received  to. the 
plaintiff's  use  «,  and  that  a  contrary  doctrine  would  produce 
infinite  litigation  and  mischief  ^  However^  although  jodg. 
mcnt  in  one  personal  action  is  no  bar  to  another  for  the  same 
cause  of  action  where  judgment  is  not  had  on  the  merits,  yet 
where  judgment  is  had  on  the  merits,  it  bars  all  other  personal 
suits  for  the  same  cause  of  action  ;  therefore  if  it  be  averred 
not  merely  that  the  goods  which  were  the  subject  of  ike  action 
of  trover  were  the  same  which  produced  the  money  soed  for  ia 
the  action  of  assumpsit,  but  it  clearly  appears  that  the  question 
in  both  actions  is  the  same,  which  may  be  shewn  by  proper 
averments,  the  recovery  in  trover  may  be  pleaded.  It  is  not 
suBicient  to  aver  that  the  goods  were  the  same ;  for  a{(Jiongh 
trover  might  not  have  lain  for  the  conversion  of  the  goods  them. 

«  Hitdun  V.  Campbell,  3  Wils.  240.  <"  2  Blac.  JRcp.  779.  S.  C. 
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selves,  yet  indebitatus  assumpsii  might  lie  for  the  valae  of 
theraf. 

It  may  perhaps  be  doubted  how  far  there  is  a  necessity  for  ^hereof 
saying  ^^  whereof  defendant  was  convicted,*'  after  stating  the  defen- 
judgment  against  him  ;  which  seems  tautology.     But  a  plea  of  ^^J.^_ 
this  nature  must  have  9.  prout  patet  per  recordum^  which  is  in  eAfprout^ 
nature  of  a  jpro/er^  ;  for  the  statute  4  and  5  Ann.  c.  16.  does  ^^" 
not  help  the  omission  of  this  form  on  a  special  demurrer.      In. 
deed  the  want  of  it  cannot  be  taken  advantage  of  on  general 
demurrer,  since  the  act ;  because  if  a  record  be  pleaded  with, 
out  it,  the  plaintiff  may  reply  nul  tiel  record  ^. 

*It  may  be  questionable  whether  there  is  any  necessity  for    [♦67^1 
averring  the  judgment  to  remain  in  force  ;  and  whether  it  ought  T^^ 
not  to  come  on  the  pUunttflPs  part  to  shew  a  reversal*     The  '^n^g" 
averment  of  its  not  being  satisfied  seems  also  impertinent,  for  i"  ^otc^^ 
if  it  be  satisfied  the  bar  is  stronger  ;  though  such  an  averment 
is  constantly,  and  not  improperly  used,  in  declaring  on  a  judg. 
ment  ^     The  plea  of  judgment  recovered  concludes  with  a  veri.. 
fication  by  the  record,  and  prayer  of  judgment  si  acHonem^  &c» 

A  plea  of  judgment  recovered  in  the  Ring's  Bench,  and  j^^^^ 
Common  Pleas  is  the  same  in  form,  except  that  there  is  of  rence  in 
course  a  difference  in  stating  the  court ;  the  King's  Bench  be*  mdirraent 
ing  described  in  pleading  as  the  court  of  the  king  before  the  recover- 
king  himself  (he  having  actually  sat  there  formerly,)  and  the  b.'&G.P. 
Common  Pleas  being  described  as  the  king's  court  of  the  bench 
(which  does  not  mean  his  bench,)  or,  the  king's  court  before 
the  chief  justice  and  his  brethren,  or  companions,  his  majesty's 
justices  of  the  bench.     It  has  also  been  held  cause  of  demurrer 
in  both  the  old  and  new  books,  if,  in  pleading  a  judgment  of 
the  court  of  King's  Bench,  it  does  not  appear  where  that  court 
sat  at  the  time  of  the  judgment ;  because  it  is  an  ambulatory 
court,  and  not  fixed  at  a  certain  place,  as  the  Common  Pleas  is. 
But  the  objection  is  very  slight,  and  bat  form  ;  and  therefore 
must  be  shewn  for  cause  of  demurrer i. 

To  a  plea  of  judgment  recovered  the  common  replication  is 
nul  tiel  record  ;  that  is,  that  there  is  no  *such  record  as  the  ^^^^'^ 
defendant  has  alleged  in  his  plea.     And  there  is  this  difference ;    [*674] 

b:  2  Blac.  Rep.  830, 1  S.  C.  «>  1  Salk.  1.  »  4  Bnr.  2483. 

j  1  Ld.  Ravm.  533. 
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VF here  a  judgment  or  other  matter  of  record  is  not  pleaMm 
the  same  court  in  which  it  remains,  the  replicatioa  ought  to 
conclude  that  the  plaintiff  is  ready  to  verify  it,  when,  where, 
and  in  such  manner,  as  the  court  shall  direct  and  award :  and 
thereupon  the  defendant  is  commanded  to  hare  the  record  (1( 
the  pleading  be  in  C.  P.  or  if  in  K.  B.  the  form  is,  in  more  dL 
reclly  peremptory  language,  *^  let  the  defendant  hare  the  re- 
cord, &c.'*  as  the  king  is  supposed  to  sit  in  person  ia  the  lat. 
ter  court)  on  a  general  return,  (if  the  action  be  by  original,  or 
on  a  particular  one,  if  by  bill,)  before  the  court,  and  that  be 
fail  not  at  his  peril  :  the  same  day  is  given  to  the  defendaot 
there,  &c.  But  if  a  judgment,  &c.  be  pleadedln  the  same  coart 
in  which  it  remains,  the  replication  of  nul  tiel  record^  instead 
of  concluding  with  a  command  to  the  defendant  to  produce  the 
record,  is  usually  concluded  in  the .  following  form.  ^^  And 
because  the  court  will  advise  themselves  upon  the  inspectioD  of 
the  record  pleaded  by  the  defendant,  a  day  is  given  to  the  par. 
ties  in  court,  until,  ^c."  However  it  seems  that  such  replica, 
tion  may,  in  either  case,  conclude  with  a  verification  only  ;  es- 
pecially  when  the  record  is  of  another  court  k. 

If  the  replication  of  nul  tiel  record^  to  a  plea  of  judgment 
rejoinder  recovered  concludes  with  a  verification  and  prayer  of  damages, 
necessa-  there  must  be  a  rejoinder,  that  there  is  such  record  as  the  de- 
^'  fendant  has  alleged  in  his  plea ;  which,  like  the  plea,  mnst  cob. 

r*675l  ^^^^^  ^'*^  *  verification  by  the  record,  and,  instead  of  the  •re- 
plication, gire  a  day  for  the  production  or  inspection  of  the 
record.  There  seems  to  be  no  reason  why  the  defendant  maj 
not  give  a  day  for  this  purpose  in  his  plea,  if  the  plaintiff  can. 
not  reply  any  thing  but  nul  tiel  record.  But  it  is  clear  the 
defendant  is  not  obliged  to  do  so,  and  it  is  never  done  in  prac. 
tice. 

Denial  of  "^^  ^  P^^  ^^  former  recovery,  the  plaintiff  may  reply  that  the 
identity  promises  mentioned  in  the  declaration  were  not  the  same  as 
g^J^  those  for  the  non-performance  whereof  the  money  was  recover, 

ed  by  the  judgment  pleaded,  as  stated  in  the  defendant's  plea  ; 
for  we  have  seen,  that  a  plea  of  judgment  recovered  must  arer 
the  identity  of  the  promises  declared  upon  and  those  which  were 
the  subject  of  the  former  action,  which  averment  is  issuable  |. 

^  Sandford  v.  Rogers,  2  Wils.  113.  '  Seddon  t.  Tuto]H  1  Espi 

Rep,  401.  6  D.  &£.  607.  S.  C.  Ante  670. 


tN   DISCHARAE.  503 

Such  a  replication  of  course  concludes  to  the  country,  to  which 
it  is  only  necessary  to  add  a  similiter  to  complete  the  issue. 

'II,  The  defendant  may  plead  condemnation  and  execution  in 
a  foreign  attachment  in  London,  though,  instead  of  an  action  of  attacn^ 
debt,  an  action  on  the  case  be  brought  against  the  garnishee ;  ™^n^ 
for  the  plaintiff  shall  not  prejudice  the  garnishee  by  changing  pieada- 
bis  action  °>.     So  it  may  be  pleaded,  notwithstanding  the  action  ^^- 
against  the  garnishee  be  founded  upon  a  new  promise  for  pay. 
ment  of  the  debt,  in  consideration  of  forbearance,  or  the  like, 
and  not  on  the  promise  implied  by  law,  in  consideration  of  the 
debt  itself:  as,  in  assumpsit  by  an  executor,  upon  a  promise  of 
payment,  on  ^forbearance  of  the  bond  debt  of  his  testator,  the    [*676] 
defendant  may  p^ead  a  recovery  by  attachment  at  the  suit  of  a 
third  person,  for  a  debt  due  from  the  testator  to  such  third  per. 
son  ;  because  the  bond  debt  continued,  and  the  action  on  the 
promise  was  to  recover  it  in  damages*^.  (1) 

If  the  garnishee  be  sued  in  assumpsit  after  a  recorery  and 
execution  against  him  by  foreign  attachment  in  London,  he  may  ^^^.^'^^ 
plead  it  in  bar,  although  upon  nan  assumpsit  (however  it  may  pleaded, 
be  in  debt  on  bond)  he  may  give  it  in  evidence  **,  as  it  causes  an  9^  S^J^ 
alteration  of  the  interest  in  the  debt,  where  the  condemnation  dence  on 
was  before  the  action  commenced  p.     In  one  case,  where  the  dc.  ^^^L 
claration  was  between  the  time  of  the  attachment  and  condem. 
nation,  Trevor,  C.  J.  is  reported  to  have  held  it  a  good  dis- 
charge 9.     But  if  the  writ  on  which  the  plaintiff  declares  be  sued 
out  before  the  attachment,  so  that  the  plaintiff  is  possessed  of 
the  action,  and  pursued  his  remedy  for  it  before  it  was  attach- 
ed,  he  shall  recover  notwithstanding  the  attachment  afterwards  ^ 

« 1  Rol.  Abr.  552. 1.  5.  "  Spink  v.  Tenant,  1  Rol.  Rep.  105. 1  Rol. 

Abr.  551.  pi.  45.  S.  C.        «  Wells  v.  Needham,  2  Lutw.  995.         P  Brook 
V.  Smith,  Salk.  280.  ^  Savage's  case,  Id.  291.  cited,  3  East,  371. 

r  Id,  Ibid. 


(1)  So  judgment  against  a  person  as  trustee  of  another  under  the  stat. 
28  February  1795.  ch.  65.  of  Massachusetts,  may  he  pleaded  in  bar  to  an 
action  by  the  original  creditor ;  and  in  such  case  the  plea  is  good,  altliough 
no  execution  has  issued  against  the  trustee.    Perkins  v.  Parker,  1  Mads* 

Rep- 117. 

So  by  the  same  statute,  sect  8.  he  may  pye  the  special  matter  in  evidence 
under  the  general  issue. 
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And  if  the  attachment  alone  be  before  the  writ  purchased.  It 
can  only  be  pleaded  in  abatement*.     If  the  condemnrntioTi be 
after  the  action  commenced,  and  before  plea  pleaded,  then,  al. 
though  it  may  perhaps  be  pleaded  in  bar,  it  cannot  be  giren  Li 
evidence  on  non  assumpsit^  for  the  interest  in  the  debt  is  no' 
altered  till  condemnation  ^     And  from  the  case  in  I>yer,  here, 
after  quoted,  it  seems  that  until  execution  in  the  attachment. 
[*G77]    the  *  plaintiff  may  sue  the  garnishee.      In  a  late  case  it  va- 
held,  that  a  garnishee  against  whom  a  recovery  was  had  in  xh* 
mayor's  court  on  a  foreign  attachment,  after  a  sammons  to  tn* 
defendant  and  nihil  returned,  may  protect  himself  by  givin; 
such  proceedings  in  evidence  upon  non  assumpsit^  in  an  artioh 
to  recover  the  same  debt  brought  by  the  defendant  below,  wiiK 
out  proving  the  debt  of  the  plaintiff  below,  who  attached  tlK' 
money  in  his  hands  ;  although  by  the  course  of  proceedings  in 
the  mayor's  court,  bail  not  having  been  put  in,  the  plaintiff  bf- 
low  was  not  obliged  to  prove  the  debt  to  entitle  himself  to  re- 
cover against  the  garnishee «.     But  it  has  been  held  that  a  sun 
of  money  directed  to  be  paid  by  A,  to  B.  by  the  master's  alh- 
c«/wr  cannot  be  attached  in  A's.  hands,  by  process  out  of  Ib^^ 
sheriff's  court,  in  an  action  against  B^.  nor  can  money  direcieti 
•    to  be  paid  by  a  rule  of  court  be  attached  ^. 

In  pleading  a  foreign  attachment,  it  is  stated  that  the  dtr  o^ 

inentof     London  is  an  ancient  city  ;  and  the  custom  of  the  mayor  ^ 

customs,    court  is  alleged  at  large  *  ;  as,  that  if  any  person  affirm  hi? 

firmation  pl^'^t  in  debt  before  the  mayor  and  aldermen,  or  sheriff,  or 

tliereof.     either  of  them,  the  Serjeant  at  mace  is  commanded  to  snaimon 

the  defendant  to  appear.     And  upon  nihil^  and  non  est  inven. 

^us^  being  returned  x,  and  its  being  notified  to  the  court  by  th^ 

plaintiff  (for  a  custom  that  the  plaintiff  may  by  himself  or  his 

attorney  swear  to  the  debt  is  bad*)  that  any  other  person  is  in. 

[*C78]    dcbted  to  the  defendant,  the  serjeant  ♦at  mace  is  commanded  to 

attach  the  defendant  in  the  plaint  by  the  money  in  the  hands  of 

such  other  person  ;  and  on  attachiari  feci  being  returned,  if  the 

defendant  makes  default  at  three  other  courts  his  four  defaults  are 

recorded  ;  the  plaintiff,  in  person  or  by  attorney,  appearing  at 

■  Baker  u  Hill,  3  Keb.  62r.  ^  Brook  v.  Smith,  uhi  ntpra. 

w  M'Daniel  v.  Hughes,  3  East,  567.  ▼  Coppell  «.  Sroith, 

i  1).  &  E.  312.  w  Grant  v.  Hardingi  4  D.  &  E.  313.  n.  «  See  1 

Rol.  Rep.  106.  y  2  Blac.  834.  3  East,  37:2.378.  '  Xorth  r 

Winskcll,  2  Lutw.  985. 
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«ach  court,  and  oiFering  himself  against  the  defendant ;  and  at 
the  last  of  the  four  courts,  or  any  subsequent  court  ^,  the  ser- 
jeaat  at  mace  is  commanded  to  warn  the  garnishee,  to  shew 
cause  why  the  execution  should  not  go  against'  the  money  at- 
lached  ;  and  after  a  return  of  scire  feci^  and  a  default,  execu- 
tioD  has  been  awarded  ;  sufficient  pledges  being  found  by  the 
plaintiiTto  restore  the  money,  if  the  defendant  appears  within  a 
year  and  a  day,  and  disproves  or  avoids  the  debt ;  and  after 
boch  pledges  found,  and  execution  had,  the  garnishee  hath  been 
discharged  of  the  money  attached.     If  an  attachment  be  pleaded 
of  a  debt  before  it  is  payable,  a  special  custom  must  be  alleg. 
ed  ;   for  it  is  not  jufficient  to  allege  the  general  custom  ^,     So, . 
if  the  plaint  was  against  an  administrator  for  a  debt  of  his  in. 
testate,  a  custom  ought  to  be  alleged,  that  if  the  plaintiff  was 
indebted  to  the  intestate,  and  the  intestate  to  the  plaintiff,  in  an 
action  by  the  plaintiff  against  the  administrator,  the  debt  might 
be  attached  in  the  hands  of  the  former  c.     The  plea  then  pro- 
ceeds (whether  necessarily,  or  not,  we  will  not  stop  to  inquire) 
fo  state  that  all  the  customs  of  London  were  confirmed  by  par. 
liament,  in  the  time  of  Richard  the  Second. 

♦The  defendant  must  shew  the  proceedings  in  the  mayor' »  r*670l 
court  at  large,  for  a  taliter  processum  fuU  is  not  suffici^t.  He  pudnt 
must  shew  that  the  custom  was  strictly  pursued,  with  respect  to 
the  party  against  whom  the  plaint  was^*,  as  well  as  in  all  other 
respects  :  as,  that  the  plaintiff  in  the  attachment  exhibited  his 
plaint  in  a  plea  of  debt,  against  the  plaintiff  in  this  suit « ;  for 
if  the  custom  alleged  be  that  if  the  debtor  died  intestate,  and  a 
plaint  be  affirmed  against  his  administrator^  and  process  against 
hina  be  returned  nil  habet  nee  est  inventus,  &c.  and  it  is  stated 
that  the  plaint  was  affirmed  against  the  bishop  who  had  the  grant 
of  administration,  a  judgment  founded  on  this  custom  is  void^^ 
The  plea  then  states  that  the  plaintiff  in  the  attachment  found 
pledges  K ;  the  summons  of  the  plaintiff  by  the  serjeant  at  mace<>,  ^^|^g 
the  return  of  nihil;  the  plaintiff's  default,  and  the  notification  and  re- 
that  the  defendant  was  indebted  to  the  plaintiff,  which  Is  some.  ^^^;Jn' 
times  called  the  plaintiff's  affirmation.     The  plea  should  allege 

•  1  Rol  Abr.  555.//.  2.  »»  Adler  v.  Qapper,  1  Rol.  Abr.  553.  L 15. 

c  Hodges  V.  Ck)x,  Cro.  EUz-  843/-Ef  vide  1  Rol.  Rep.  105.  ^  North 

V.  Winskelly  2  Lutw.  994.  Com.  Dig.  tit.  Attachment,  I.  «  Smith  v. 

Ridges,  T,  Jon.  165.  *"  Smith  «.  Ridges^  T.  Jon.  166.  S  Com. 

Dig.  tit.  Attachment,  I.  pi  5.  *»  Id, 
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that  the  plaintiff  himself  swore  to  the  debt  i.  ItissniikD! 
however  to  state  that  the  plaintiff  affimied  for  a  debti ;  it  iff 
being  necessary  to  shew  the  cause  of  it  ^^  or  that  it  arose  wjtii' 
the  jurisdiction' of  the  court  below'. 

The  plea  next  states  the  issuing  of  the  attachment  «gaiii>t  i: 
ment,  he.  defendant,  the  certificate  of  the  serjeant  ♦at  mace's  hating  i!- 
to  execu^  tached  him  ;  his  four  defaults  and  the  summons  for  him  to  sk' 
r*680l    <^us®  ^^y  execution  should  not  go  against  the  money  attactn. 
If  it  be  stated  that  by  the  custom,  the  plaintiff  may  pray  p' - 
cess  against  the  defendant  at  the  last  of  the  four  courts,  it  i^  f" 
sufficient  to  say  that  it  was  prayed  at  a  subsequent  coun- 
The  plea  should  also  state  the  serjeant  at  mye's  returD  to  t- 
summons,  and  the  judgment  of  the  court  thereon  "  ;  the  fim; ". 
of  pledges  to  restore  the  money,  in  case  of  the  defendant* *»  a;  • 
pearance  and  disproving  or  avoiding  the  debt ;  and  the  e^r^*^ 
tion®.     Notwithstanding  judgment  be  given  in  the  attachm  r ' 
yet  if  no  execution  be  sued  out  against  the  garnishee,  the  p- 
tiff  may  resort  back  to.  his  principal  debtor,  who  may  also 
the  defendant  for  his  debt  p.     It  seems  that  the  plaint,  kc 
the  mayor's  court,  being  a  court  of  record,  should  be  plea<! 
with  a  prout  patet  per  recordum  9. 

It  is  usual,  after  stating  the  attachment  and  execptior. ' 
^'^^'  of  ^*^®  **>  averment  that  the  siim  attached,  and  of  which  the  p!: 
identity.    ^'^  below  had  execution  by  virtue  of  the  judgment,  was  part 
the  several  sums  of  money  mentioned  in  the  declaration.    (•• 
tainly,  the  plea  must  shew  that  the  money  attached  was  p^' 
of  that  demanded,  or  for  the  non-payment  of  which  the  ar 
is  brought r;  but  if  the  plea  be  pleaded  as  to  a  partiniU>-  ^^ 
only,  like  a  tender,  with  non  (tssumpsit  to  the  rest  of  the  dec : 
ration,  it  is  clearly  unnecessary  to  aver  that  the  sum  mentic' 

r*fi8l1  ^"  ^^^  P^^  ^"^  ^^^^  ^^  which  ^execution  was  had  was  the  ^^r 
as  it  is  to  make  an  averment  of  identity  of  the  sum  tendereii. 
a  plea  of  tender.  So,  there  is  commonly  an  averment  of  i'i 
tity  of  the  persons  of  the  plaintiff  and  defendant ;  thus,  that 

i  2  Lutw.  985.  Com.  Dig. tit.  Attachment,  I.  J  3  East, . 

k  Lutw.  208.  Com.  Wg.  tit  Attachment,  I.  *  Anon.  1  >'eiii.  ^ 

™  Hals  «.  Walker,  1  Rol.  Abr.  555. 1. 15,  «  Baker  v.  Hill,  3  ^' 

ta7.  °  Co.  Ent  139.  C,  140.  P  Roberthron  i?.  Norroy,  D)  ^' 

pL  re.  •?  Com.  Dig.  tit  Attachment^  3.  pi  3.  r  Huniphn 

Bums,  Cro.£Uz.  691. 
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piesent  plaintiff  and  defendant  and  the  plaintiff  and  defendant 
mentioned  in  the  proceedings  in  the  conrt  below,  are  the  same 
persons ;  bat  this  seems  also  unnecessary,  where  they  are  refer. 
red  to  in  the  plea  by  the  word  "  said,"  or  the  like. 

It  is  not  only  unnecessary,  but  it  would  be  highly  improper  j.,  . 
aiH  absurd,  in  a  plea  of  this  nature,  to  say  that  the  judgment  judgment 
remained  in  full  force  and  unsatisfied,  as  execution  is  alleged  to  '^*"*<>>^«» 
have  been  had  upon  it;  though  there  is  no  impropriety  in  say. 
ing  that  it  is  not  reversed  or  vacated ;  but  eren  this  seems  un. 
Dpcessary,  as  a  reversal  cannot  be  intended.     Besides,  an  error 
in  the  judgment  in  London  does  not  vitiate  the  plea!>;  there. 
fore,  where  the  jprocess  was  alleged  in  the  plea  to  have  been  re- 
turned before  the  teste,  it  was  resolved  that  though  this  process 
was  erroneous,  yet  that  judgment  having  been  given  in  the  cause 
thereupon,  it  should  stand  until  reversed  by  writ  of  error,  be- 
cause the  judgment  is  the  bar  to  the  plaintiff's  action  ^ 

After  stating  that  the  sum  attached  and  that  demanded  is  the 

i'ame,  it  seems  unnecessary  to  state,  (as  some  precedents  do)  that  there  is 

the  defendant  is  not  indebted  in  any  other  sum  than  that  attach,  ^^f^ 
J         ,  debty  &c. 

^u ;  as  It  is  incumbent  on  the  plaintiff  in  his  replication  to  new 

assign  (as  it  ♦were)  that  he  declared  for  another  debt  not  at-  j;*682] 
tached,  if  that  be  the  fact ;  and  we  have  seen  that  the  action, 
being  founded  on  a  special  promise  in  consideration  of  forbear- 
ance, will  not  deprive  the  defendant  of  his  defence  «.  The  plea 
of  foreign  attachment  ought  to  conclude  with  an  averment  v,  be- 
cause  it  not  only  contains  new  matter,  but  matter  of  record. 

The  plaintiff  may  it  seems  reply  to  a  plea  of  foreign  attachment, 
(^>eing  matter  of  record,)  nul  tiel  record.  Or  if  the  attachment  tion. 
be  issued  by  a  person  as  administrator,  under  a  special  grant  of 
administration,  the  plaintiff  may  perhaps  reply  that  the  ijites- 
tate  bad  bona  notabilia  in  several  dioceses ;  although  that  is  but 
matter  of  fact,  and  is  in  avoidance  of  the  judgment  in  the  at. 
tachment^. 

^U.  If  the  ground  or  cause  of  the  action  be  forfeited  by  the 
outlawry  of  the  plaintiff,  it  may  be  pleaded  in  bar,  or  given  in  where  '* 
♦'^idcnce  on  the  general  issue,  as,  in  indebitatus  assumpsit  and  all  pleadable 
other  cases  where  there  is  a  certain  debt  or  demand  to  be  for- 
feited; for  the  debt  itself  being  certain  is  forfeited  by  theDut. 

•  Smith  «.  Kidgcs,  T.  Jon.  166.  ^Id,  u  Ante  675. 

"  Pcaree  ».  Calcott,  W.  Jon.  406.         '  wScarpe  v,  Youny,  2  Lut.  993, 4. 
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plead  it 
us  putt 
darrein 
continU' 
ance. 


[*684] 


Sernb, 
non-ap- 
pearance 
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lawry,  and  its  being  recoverable  as  damages  in  this  aciionu  &ot 
material.     It  has  been  held  that  outlawry  may  be  pleadeu  a 
bar  to  a  quantum  meruit^  for  the  consideratioR  created  a  dch. 
though  the  debt  be  not  reduced  to  a  certain  sum  ^.  And  it  safi- 
that  in  all  other  cases,  where  the  demand,  though  not  actca '^ 
rendered  certain,  is  yet  capable  of  being  so,  the  plaintiff's  oj^ 
lawry  may  be  pleaded  in  bar;  for  id  cerium  est  quod  arth- 
*red(li  potest.     So,  it  may  be  pleaded  in  bar  to  a  declaration  'v 
assumpsit  on  a  bill  of  exchange,  or  promissory  note^r ;  thor;^ 
the  consideration  is  not  stated,  and  whether  the  instrument  i- 
-declared  on  by  way  of  indebitatus  assumpsit^  or  not.  But  when 
the  damages  are  altogether  uncertain,  they  ar^  not  forfeited  ^' 
the  outlawry  >,  which  is  therefore  not  pleadable  in  bar,  but  u. 
abatement  pnerely  ;  as  the  outlawry  in  such  case  creates  a  rnf^ 
personal  disability,  which  is  temporary  %  although  where  tb' 
cause  of  action  is  once  forfeited,  the  very  ground  of  die  soit  >• 
lost  for  ever,  to  the  plaintiff. 

The  form  of  pleading  outlawry  in  bar  and  in  abatement  \i 
different.  In  this  place  we  shay  only  notice  tbo  mode  of  pierc- 
ing it  in  the  former  case.  Where  the  defendant,  after  imparlan.: 
from  Trinity  to  Michaelmas  term,  pleaded  that  the  plaintiff  re 
Monday  next  after  the  feast  of  St.  Martin  was  outlawed,  on  d> . 
murrer  because  it  was  not  pleaded  as  a  plea/nit^  darrein  corn,- 
nuance^^  the  court  compared  it  to  the  common  case  of  a  judg- 
ment confessed  by  an  executor  after  an  action  brought,  whi* 
is  never  pleaded />«/;  darrein  continuance^  but  as  above.  M^' 
they  observed  that  the  time  of  the  outlawry  appeared  sufficSen;  7 
without  it  ^.  But  by  another  report  of  the  case  cited,  it  sees « 
that  the  court  ordered  the  case  to  stand  over,  to  give  the  plair. 
tiff  an  opportunity  of  reversing  the  outlawry^.  And  it  b  ct- 
servable  that  in  the  case  in  Jones®,  the  cause  of  action  was  n 
forfeited  until  judgment  was  given,  ^whereby  a  certain  sum  ^-■ 
recovered ;  and  the  outlawry  was  pleaded  in  scire  facias  up '" 
the  judgment. 

The  common  form  of  pleading  outlawry  in  bar  is,  that  t> 
plaintiff  was  impleaded,  and  put  in  exigent  for  non^appeaianc-* 

X  Web  5D.  Moore,  2  Vent.  !282.  r  Hagc  y.  Skinner,  3  Lev. . 

*  Co.  Lit.  128.  b.  «GUb.C.P.  202.  '         b  Scc  Yelv.  IV 

c  Moor  V.  Green,  Salt  178.  ^  5  Mod.  12.  S.  C.  «  WarJv 

Suvil,  W.Jon.  239. 
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ind  afterwards  dttly  outlawed,  or  waived,  and  so  remains.     It  on  exi- 

las  been  however  doubted,  whether  it  is  not  necessary  to  aver  ^^tJ|^* 

hat  the  plaintiff  did  not  appear  on  the  exigent^,  and  it  seems 

hat  this  averment  cannot  be  dispensed  with,  unless  indeed  it 

.%'ere  sufficient  to  plead  generally  that  the  party  was  outlawed, 

)r  waived,  without  mores ;  for  non  constat  that  because  the 

;)arty  was  put  in  exigent  the  outlawry  was  regular,  for  the  plain. 

tifT  might  have  appeared  to  the  exigent  b.     la  the  case  in  Ven« 

tris,  on  the  question  being  moved  the  court  directed  a  search  to 

be  made  for  precedents,  and  adjourned. 

There  is  no  necessity  to  produce  the  record  of  outlawry  sub  How  re- 
nede  sigilli^  when  the  outlawry  is  pleaded  in  bar  of  the  action,  ^^  ^^ 
and  is  in  the  same  court  ^  y  although  it  is  necessary  when  it  is  pleaded, 
pleaded  in  abatement,  unless  the  record  be  in  the  same  court ; 
for  pleas  in  abatement  are  but  dilatory.    If  the  defendant  plead 
outlawry  in  bar,  he  shall  have  a  day  to  bring  in  the  record^. 
The  plea  of  outlawry  in  bar  ought  to  conclude  prout  patet  per 
recordumK    If  the  defendant  conclude  his  plea  with,  hoc  parcu 
ti(s  est  verificare^  instead  of ^  prqut  patet  per  recordum^  it  will 
be  bad;   and  on  demurrer,  judgment  will  be  given  for  the 
plaintiff". 

♦If  the  plaintiff  replies  nul  tiel  record^  the  formal  conclusion    [*685] 
is,  "  and  this  he  is  ready  to  verify,  howsoever  the  courfshali  ^Plica- 
consider,  and  because  the  just  ices  (or  the  court,  if  not  in  C.  P.)  tiel  re-"" 
will  advise  upon  the  ins^tion  and  examination  of  the  record  ^^^' 
alleged  by  the  defendant,  a  day  is  given  to  the  parties  until, 
&c.<n^>     It  seems  that  where  the  record  is  in  the  same  court  it 
i:^  pleaded  in,  an  entry  that  the  defendant  have  the  record  at  such 
a  day  at  his  peril,  is  not  formal ».     But  there  are  some  prece. 
dents  wherein  the  plaintiff  replied  that  there  is  such  record,  and 
this  he  is  ready  to  verify  by  the  record,  and  then  the  entry  is, 
that  the  plaintiff  may  see  and  inspect  it.     However  there  is  no 
mention  in  any  of  those  precedents,  that  the  party  may  have  the 

record  at  such  a  day  at  his  peril  ^. 
The  plaintiff  need  not  reply  the  reversal  of  the  outlawry ;  for  Reversal 

if  he  reply  nul  tiel  record^  upon  which  the  defendant  has  a  day  need  not 

be  repli- 
ed. 
^  Web  «.  More,  2  Vent.  282.  K  See  Ctom.  Dig.  tit.  Pleader,  2  W. 

24  h  cab.  C.  P.  16.  *  Cleric «.  Scpoggs,  2  Lutw.  1510. 

^  Co.Utl2aa,b.  *"  2  Vent  Ent  282.  >  Hage  ».  Skinner,  S 

l^v.  29.  m  Dy.  228.  a,  ^  Id.  <>  2  Lutw.  1514. 
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given  him  uutil  the  next  term  to  bring  in  the  record,  and n the 
mean  time,  the  plaintiff  reyerses  the  outlawry,  in  law  it  is  thi. 
dered  a  nullity  ab  initio^  for  cessante  cemsd^  cessai  effedus^ 
therefore  their  must  be  a  failure  of  record ;  yet  the  defeDdr 
ought  not  to  be  condemniBd,  but  a  respondeat  ouskf  shall '-: 
awarded ;  because  there  is  no  default  in  the  defendant^  bis  [  r' 
being  true  at  the  time  of  pleading  it<i.  But  if  the  defendant  Ui 
to  bring  in  the  record  upon  the  day,  and  (here  is  no  reverra.. 
there  shall  be  fuial  judgment  against  him,  if  the  plaintiff  pra- 
it.     Yet  if  the  plaintiff  will  pray  only  that  the  defendaflt  >h. ' 
be  awarded  to  answer  over,  he  may  do  so ;  for  it  is  his  deii' 
only,  and  no  error  ^ 
[*6861        *  Jfl  an  action  against  an  executor  •  or  administrator',  outli'Tj 
Outlawry  of  the  testator  or  intestate  is  not  any  answer;  for  an  out h* 
diint's  tes-  ^^Y  ^^^^^  ^*^®  ^^  executor  or  administrator,  as  he  might  h^*- 

taior,  no    goods  which  were  not  forfeited.     In  the  case  of  Slaw  and  (.ci- 
t)lc&» 

teris,  the  defendant  pleaded  that  the  intestate  was  taken  c » 

capias  ut  lagatum^  and  died  in  prison ;  but  the  plaintifi  u 
judgment  nisi^. 
Nul  tlcl        ^^  *^^^  plaintiff  declare  against  the  defendant  on  promises  m.' 
record  of   by  him  and  another  person  who  is  stated  to  be  outlawed. '' 
all  jrolT^   defendant  cannot  plead  nul  tiel  record  of  outlawry  in  bar  of  i- 
b\  j)l;iin-    action,  as  such  a  plea  amounts  only  to  a  plea  in  abatement,  ti: 
plea  in      ^^^*  another  joint  contractor  is  not  sued ;  therefore  if  it  be  en'- 
bar.  eluded  in  bar,  it  is  bad  on  general  demurrer.     And  as  a  dem:- 

rer  only  admits  what  is  properly  pleaded,  a  demurrer  to  sue: 
plea  does  not  admit  the  fact  pleaded ;  and  where  matter  iu  abat:- 
ment  only  is  pleaded  in  bar,  the  judgment  is  not  a  respond;^ 
ouster^  but  a  general  judgment  for  the  plaintiff '^. 
Pleas  of        Similar  to  the  plea  of  outlawry,  is  that  of  attainder  in  the  p!aJ^ 
attainder,  tiff,  or  his  testator  or  intestate,  if  he  be  executor  or  adinini>t'- 
andye^o     ^^^ .  ^^^  ^j^j^  ^^^^^  ^^  pleaded  in  bar,  or  given  in  evidence  un  ■  * 

the  general  issue,  to  a  declaration  in  assumpsit,  or  debt«^.   *" 
the  defendant  may  plead  in  bar  to  such  a  declaration  hy  an  ex- 
ecutor, that  the  plaintiff's  testator  was  felo^e  se,  and  thatt 
has  paid  to  the  king's  grantee^. 

P  Mar.  9.  pL  21.  ace.  n  Grene  v.  Oascoigne,  Yelv.  36.  JEt  tide  0: 

C.  P.  201.    r  Dawson  «.  Lee,  Cro.  Car.  S^  ■  Shaw  «.  Cuttcris,  C* 

EUz.  851.  t  Bullen  n>.  Jervis,  Hut  S3.  n  /^.  Jbid,  '  >' 

Ian  «.  Geddes,  1  East,  634.  And  see  Waliis  w.  Savil,  1  Lutw.  41. 
^^  Lut.  Ent.  610.  ^  Clift,  Ent.  190. 
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*If  the  plaintiff  in  an  action  of  assumpsit,  or  other  personal  pggyl 
action,  be  an  alien  enemy  ;  and  the  cause  of  the  action  be  cer-  Alienage, 
tain,  and  forfeited  to'the  king,  as  a  reprizal  for  the  hostilities  ^^V 
committed  by  the  goyemment  at  war   with  him  ;  it  may  be  pleada- 
pleaded  in  bar  fy  or  given  in  evidence,  that  the  plaintiff  was  an     ^' 
alien  enemy,  at  the  time  of  commencing  the  action.     But  where 
he  sues  en  auter  droit^  as  executor  «,  or  administratoT,^  or  in  a 
corporate  capacity,  the  plaintiff's  alienage  is  no  plea  ;  for  it 
cannot  be  a  cause  of  forfeiture  as  to  the  goods  of  the  deceased 
person,  or  corporate  body  represented  ;  nor  can  it  be  suppos. 
ed  tliat  the  plaintiff  will  carry  the  money  recovered  out  of  this 
country,  because  he  seeks  not  to  recover  it  for  himself,  but 
those  whom  ^e  represents  ^,     However,  if  an  action  be  brought 
l)y  an  executor  or  administrator,  the  defendant  may  plead  in  bar 
of  the  action,  that  the  testator  or  intestate  was  an  alien  enemy. 
But  in^nch  a  plea,  it  ought  to  appear  that  the  testator,  &c.  was 
so  at  the  time  of  his  death  ;  for  if  it  be  not  shewn  that  the 
testator  did  not  die  before  the  war,  so  that  the  plaintiff  might 
be  his  executor,  and  the  action  attach  in  him  before  that  event, 
the  plea  will  be  bad  c. 

The  court  of  Common  Pleas  will  not  it  seems  grant  the  de- 
fendant a  rule  if>  plead  several  matters,  where  the  object  of  the  lowcdto 
application  is  to  plead  the  general  issue,  togelher  with  a  plea  of  ^  Pl^^d- 
alien  enemy  to  a  declaration  on  a  policy  of  insurance  d,  or  other  Ln^- 
acHon  of  assumpsit;  *on  the  principle,  as  it  seems,  that  such  a  *««/*««■' in 
defence  might  be  given  in  evidence  under  the  general  issue,  and  rigggl 
a  special  plea  of  it  would  therefore  unnecessarily  lengthen  the 
pleadings,  and  postpone  the  trial ;  besides  that  there  would  be 
a  manifest  inconsistency  in  the  two  pleas,  and  the  defence  of 
alienage  is  always  deemed  an  odious  ope,  and  therefore  watched 
^»th  a  jealous  eye« ;  for  which  there  is  particular  reason  in  the 

>  Co.  Ut  129.  b.  z  Villa  «.  Dimock,  Skin.  370.  ace.  Anon.  Cro. 

^iiz.  142.  contra,  t  Brooks  v.  Philips,  Cro,  EUz.  684.  Caroon's  case, 

^'  Car.  8.  ace.  b  Gilb.  C.  P.  205,  6.  Co.  lit  129.  b.  c  Villa  v, 

^  imock.  Skin.  370.  Ck)ni.  Dig.  tit.  Abatement,  E.  4.  d  Feron  v.  Lodd, 

n  &  p  ^^^'  Angtrstein  «.  Vaughan,  1  B.  &  P.  222.  Thyatt  «.  Young,  2 

'  «t  P.  72.  S.  P.  c  8  D.  &  E.  167.    And  see  2  Blac.  1326. 
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case  of  an  action  upon  a  mercantile  instrument,  as,  a  policy  of 
insurance. 
^^1^^^         Where  the  plaintiff  is  as  an  alien  friend  at  the  time  of  com 
not  plead-  mencing  the  action,  but  becomes  an  enemy  before  plea  pleadrd. 
K«ne^^   the  defendant  cannot  plead  generally  that  the  plaintiff  ought  net 
bar.  to  haye  or  maintain  his  action.     But  if  the  defendant  pkad  is 

that  form,  that  the  plaintiff  before  and  at  the  time  of  exhibitinc 
his  bill  was,  and  still  is,  an  alien  enemy,  and  the  plaintiff  reply 
that  at  the  time  of  the  bill  he  was  an  alien  friend,  praying  jude. 
ment  and  his  damages  ;  to  which  the  defendant  demurs,  becau^ 
the  replication  does  not  deny  or  confess  and  avoid  the  allec?. 
tion  in  the  plea,  that  at  the  time  of  pleading  it  the  plaintiff  va* 
an  alien  enemy  ;  although  the  plea  be  improperly  pleaded,  yet 
as  it  appears  upon  the  whole  record  that  the  plaintiff  then  «a> 
and  still  continued  tp  be  an  enemy,  and  therefore  incapable  of 
maintaining  his  suit ;  the  court  will  give  judgment  that  he  h^ 
barred  from  further  haying  or  maintaining  his  action  ^. 

It  seems  that  a  plea  of  this  nature  should  state  the  foreign 
[*6893  country  in  enmity,  of  which  the  plaintiff  was  a  *native,  or  sub- 
ment  of  jects.  But  where  the  cause  of  action  arises  here,  it  is  certain]) 
counuy     ^^^  necessary  to  lay  a  place  in  England  by  way  of  a  teane  : 

whereof 

plaintiff    the  court  hariiig  jurisdiction  over  the  action,  without  resottin^ 

was  sub-    to  that  fiction  »». 
icct- 

This  plea,  though  pleadable  in  bar,  requires  all  the  exatt 

or  des-  '  certainty  necessary  in  pleading  in  abatement ;  it  being  to  de- 
oent.  feat  a  demand  (admitted  to  be  j  ustly  due  to  the  plaintiff,)  on  ac- 
count of  the  acts  of  his  government,  and  being  more  founded  on 
strict  law  than  natural  justice.  In  these  days,  snch  pleas,  on 
the  ground  of  policy  as  well  as  humanity,  are  watched  more 
strictly  than  they  formerly  were,  whilst  on  the  other  hand,  the 
plaintiff  is  permitted  to  recover  under  many  circumstance?, 
which  probably,  in  former  times,  would  not  have  been  deemc'i 
sufficient  to  enable  him  to  do  so.  However,  it  seems  not  necr^ 
sary  in  a  plea  of  this  nature,  to  say  that  the  plaintiff  was  fr^m 
an  alien ;  and  if  it  be  stated  that  he  is  an.<alien  descended  frcn 
foreign  parents,  that  is  sufficient;  it  having  been  held,  whentk^* 
proceedings  were  in  Latin,  that  the  word  natus  might  be  sup> 

«■  Le  Bret  v.  Papillon,  4  East,  502.  $1  Sid.  357.  pL  10. 

h  2  H.  B.  162. 
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plied  by  the  ^ord  oriundus » ;  there  being  some  precedents  in 
Rastal's  entries  where  the  latter  of  those  words  was  used,  in. 
stead  of  the  fortnerJ.  So,,  it  has  been  held  unnecessary  to  say 
in  a  plea  of  this  sort,  that  the  plaintiffs  father  and  mother  were 
under  foreign  allegiance,  or  enemies  k.  In  a  real  action,  the 
Tv-ord  aiienigena  was  of  itself  sufficient  * ;  but  In  a  real  or  mixt 
action,  it  is  a  sufficient  plea  that  the  ^demandant  or  plaintiff  is  [*690] 
an  alien,  though  his  goyernmen  the  in  amity  with  this  country"*. 

In  a  rnqdern  case,  the  abore  doctrine  seems  to  have  been  car-  u^-^gg'ty 
ried  still  farther ;  as  it  appears  to  hare  been  considered  that  at  of  tliis 
this  day,  that  part  of  a  plea  of  alien  enemy  which  states  the  par.  ^^^' 
ty  to  be  ah  alien  enemy  born^  is  not  absolutely  necessary  to  be  consider- 
adhered  to  in  exclusion  of  every  other  case  of  enmity ;  and  that  ^ 
if  a  man  be  really  acting  as  an  alien  enemy,  though  he  be  not  a 
native  of  the  country  ttt  w^r  with  this,  he  is  so  to  be  considered 
as  to  all  the  consequences  which  apply  to  alien  enemy  by  birth  <>. 
Consequently,  it  would  be  unnecessary  to  state  that  he  is  so. 
Tbe  form  of  the  plea  in  Derrier  t.  Arnaud  was  considered  as  a 
p  roof  of  this  position  ^.  It  was  truly  observed  that  if  a  prisoner 
at  war  could  not  make  a  contract,  he  must  starve ;  for  it  would 
be  impossible  to  obtain  credit,  if  deprived  of  the  power  of  suing. 
And  although  if  a  formal  protection  under  the  great  seal  were 
granted  that  must  be  pleaded,  yet  there  may  be  a  protection 
arising  from  situation  which  need  not.    If  a  prisoner  of  war  (it 
was  said}  be  in  confinement,  he  is  protected  as  to  his  person  ; 
and,  if  he  be  on  his  parole  he  requires  further  protect ioo  than 
what  relates  merely  to  his  person.  But  it  is  observable  that  tho 
contract  in  question  in  the  case  cited  was  by  permission  of  the 
king's  officer,  and  therefore  by  the  king's  license,  under  whose 
authority  the  officer  may  be  presumed  to  have  acted ;  though  it 
should  seem  from  what  fell  from  some  of  the  judges,  and  the 
reasons  given  by  them,  they  thought  tl^at  the  plaintiff,  from  the 
mere  circumstance  of  his  being  a  prisoner  of  war  at  the  time  of 
making  H^e  contract,  *might  maintain  an  action  on  it,  and  was    r*59i] 
protected  by  law,  not  only  as  to  his  person  but  his  personal 
rights  and  contracts  P. 

i  Demer  v.  Arnaud,  4  Mod.  405.       .  i  Kast  Ent  252. 605.         ^  PeQ. 
tin  V.  Jenkins,  1  Sho.  349.  >4  Mod.  405.  ^  Co.  Lit.  129.  b. 

n  1  B.  8c  P.  167,  8.  o  Id.  170.  P  Id.  171,  2. 
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Plea  As  this  is  an  odious  plea,  the  defendant  must  state  iaitevtrf 

must^nc-  thiug  necessary  to  oust  the  plaintiff  of  his  right  of  suing,  a^d 
every  pre-  negative  every  presumption  that  can  arise  in  favour  of  Ench 

?n  pluin""   ^^^^'*  *^>  **^^*  *^®  plaintiff  is  an  enemy  of  the  king  9,  and  ad. 

tifTs  fa-     heres  to  such  enemies^,  and  not  merely  that  he  was  bora  out  of 

TOUT.         ^jjg  tinges  alleglunce ;  fhough  the  govemment  to  which  he  xtr 
owe  his  natural  allegiance  be  at  war  with  this  country.    The 
pica  should  also  state  the  plaintiff^s  commorancy  in  his  o%u 
country  ■ ;  or  negative  the  plaintiff's  coming  here  under  ktteri 
of  safe  conduct,  or  in  time  of  peace  when  such  letters  are  unoe. 
cessary.     There  seems  the  same  reason  for  negativing  his  bein« 
here  as  a  prisoner  of  war ',  or  under  the  king's  leare  or  proter. 
tion  \     Although  at  first  sight  it  appears,  on  principle,  not  ac. 
cessary  to  negative  all  these  facts  in  the  defendant's  plea;  jv 
it  has  been  determined  that  they  must  be  negatived  by  the  df. 
fendant,  audi  that  the  plaintiff  is  not  driven  to  reply  them.    If 
they  be  not  negatived,  the  plaintiff  may  demur  generally  ▼. 
Instead  of  replying  infra  ligeantiam^  &c.  specially,  the  plab. 

tion  in  de-  tiff  roay?  perhaps,  in  his  replication,  take  issue  on  any  materia' 

nial.  fact  in  the  defendant's  plea ;  as,  *his  foreign  allegiance,  or  ccrr. 

L  "'^  J    morancy  in  his  own  country,  or  adherence  to  the  king's  we- 
mies,  but  it  is  more  usual  to  reply  specially. 
To  a  plea^of  alien  bom,  the  plaintiff  may  reply  that  be  vri- 

Replica-    \yQjxi  within  ligeance^.     Such  a  replication  ought,  it  seems,  t 

tumor  in-  ,,  ^  ..  .J^ 

Jniiige'     shew  that  he  WO s  born  at  a  certain  place  m  Engl«iid>.     T\- 

witiam.     reason  given  why  the  replication  ought  to  shew  where  he  w3 

bom  is,  that  the  jury  shall  come  from  that  placer;  which  rfs 

son  seems  peculiarly  applicable  to  a  plea  in  6flr«;  for  whe' 

alienage  is  pleaded  in  abatement^  it  is  triable  where  the  writ  • 

brought  \     For  the  same  reason,  although  a  replication  of  tb  - 

.  nature  to  a  plea  of  alienage  in  abatement  must  be  coQcludetl  t 

the  country  •>,  yet  where  the  alienage  is  pleaded  in  bnr^  the  r' 

plication  must  conclude  with  a  verification  ;  for  there  being  Dt>* 

matter  stated  in  it,  and  which  is  issuable,  th^  defendant  shm. 

q  Oppenheimer  «.  Levi,  2  Str.  1082.  Andr.  76.  S.  (X  r  Spar 

burgh,  w.  Bannatyne,  IB.  &  P.  IfiS.  ^Wells  «.  Wifliama,  1  Salk- 

t  Sparenburgh  «.  Bannatyne,  M  tupfd,         '  «  Wells  v.  Williams,  1 1 
Raym.  282.  ^  Casaeres  v.  Bell,  8  D.  &  E.  166w  *  Com.  DiK  : 

Abatement,  E.  4.  »  George  «.  Powell,  Fort.  221.  £t  vide  2  Ski  J' 

y  Theol.  Dig.  1. 1.  c.  6.  s.  5.  *  Fort,  221, 2.  *  West  v.  SiiU 

1  Salk.  3.  «»  /</. 
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hare  an  ppportanifj  of  rejoiniog  ^  ;  whereas  if  the  plea  be  to  the 

person,  nothing  but  the  personal  disability  alleged  can,  it  seems, 

be  tried,  and  any  thing  that  concerns  the  person  shall  be  tried 

where  the  action  is  laid  ^, 

As  the  king  may  declare  war  against  one  part  of  the  subjects 

of  a  foreign  prince  and  except  the  other  part,  as  he  did  in  the  tion  in 

declaration  of  war  with  France  in  which  he  excepted  all  the  procla- 

French  protestants ;  and  as  the  war  begins  by  the  king^s  pro.  denizen, 

clamation,  every  *one  is  bound  to  take  notice  of  such  proclama.  or  natu- 
A»  .  ,  ,    raiLzed. 

tion«;  It  seems  that  it  may  be  replied  specially,  or  giyenin  evi-    r^ggsl 

dence,  that  the  plaintiff  is  within  an  exception  contained  in  it. 

So,  the  plaintiff  may  reply  to  a  plea  of  alienage,  that  he  is  made 

denizen  by  letters  patent f;  or  naturalized  by  parliaments. 

Another  replication  is  that  the  plaintiff  came  into  this  coun.  Letters  of 
try  under  letters  of.  safe  conduct ;  or  in  time  of  peace  ;  or  that  «afe  con- 
he  is  here  under  the  license  or  protection  of  the  king  *>,  as  the  license. 
French  protestants  were,  although  it  appears  by  the  plea  that 
the  plaintiff  ia  an  alien  enemy,  and  came  here  without  safe  con. 
duct*    Suing  is  but  a  consequential  right  of  protection  ^ ;  and 
if  he  came  here  in  time  of  peace,  and  continued  after  the  war  ' 
commenced)  without  molestation,  that  amounts  to  a  license  ; 
tod  though  he  came  in  time  of  war,  jet  if  he  was  suffered  to 
continue  here  unmolested,  it  shall  be  intended  that  he  came  by 
license  J :  for  commerce  has  mollified  the  too  rigorous  rules  of ' 
the  old  law  in  their  restraint  and  discouragement  of  aliens,  and 
taught  the  world  more  humanity  K     So,  in  an  action  by  an  exe. 
cutor  or  administrator  of  an  alien  enemy,  it  may  be  replied  that 
the  deceased,  at  the  time  of  making  the  contract,  and  from  that 
time  to  his  death,  lived  in  England,  by  the  king^s  license  and 
protection  K 

*For  the  same  reason,  a  captive  or  prisoner  of  war  may,  un.  '  r«5g4l 
der  some  circumstances,  maii^ain  an  action  °*,     In  a  late  case.  Neutral, 
tlie  plaintiff  replied  to  a  plea  of  alien  enemy,  that  before  the  ^^% 
making  of  the  promises,  to  wit  on  such  a  day,  he  was  a  prisoner  war. 

*  Nichols  «.  Pawlel,  4  Mod.  285,  %  Tout  622.  S.  P.  ««  Lett  v.  Mills, 
lSalk.6.  e  1  Ld.  Bayro.  283.  <"9E.4.7.  b.  r3H.6. 
55.  a.  Com.  Kg.  tit.  Abatement,  B.  4           «»  George  v,  Pbwdl,  Fort  222. 

*  Wells  «.  Williams,  ISalk.  46.  J 1  Lutw.  34.  S.  C.  k  1  Ld. 
"^ym.  282.  s.  C.  And  sec  1  B.  &  P.  170.  >  1  Lutw.34.  «» S<nn^ 
^'^Raym.282. 
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of  war,  and  Ih  custody  of  the  forces  of  o«r  lord  tlie  lung,  in 
parts  beyond  the  seas,  to  wit,  at  St.  Helena  (laying  tbe  font 
under  another  videlicet »);  and  being  such  prkoiier,  he  va 
then  and  there,  by  and  with  the  consent  and  permission  of  tk 
commanding  officer  of  the  forces  at  that  island,  hired  by  the  de- 
fendant  as  a  seaman,  and  served  in  that  character  on  board  his 
ship,  on  a  voyage  from  thence  to  London  ;  with  a  special  tra. 
Terse,  that  at  the  time  of  suing  the  writ  he  was,  or  since  bad 
been,  an  enemy  of  the  king,  adhering  to  bis  enemies,  as  allesvVt 
in  the  plea  ;  concluding  with  a  yerifieation.     On  an  issue  joii!. 
ed  on  this  traverse,  the  plaintiff  obtained  a  verdict ;  the  fact 
appearing  in  evidence  to  be  that  the  plaintiff,  being  a  neutral 
by  birth,  was  found  on  board  a  ship  belonging  to  tbo  enemies 
of  this  country,  and  was  captured  in  actual  hostility,  andera 
commission  from  a  state  at  war  with  this  country.     It  was  ad- 
mitted in  argument,  that  as  soon  as  he  should  become  tuijurii 
(as  he  might  do,  if  it  were  the  pleasure  of  the  state)  his  cbarac 
ter  of  enemy  would  be  purged  ;  although  where  that  character 
arises  from  the  party  being  under  an  allegiance  with  a  state  &i 
war  with  this  couutry,  the  allegiance  being  permanent  the  ch&. 
racter  of  enemy  is  permanent  also,  and  on  that  ground  be  is  alien 
enemy  whether  in  or  out  of  prison.     But  a  neutral,  whether  in 
prison  or  not,  cannot  for  thai  reason  be  an  alien  enemy  ;  lie 
can  only  be  such  with  respect  to  what  he  is  doing,  under  a  locul 
or  temporary  allegiance  to  the  *power  at  war  with  us.     When 
the  allegiance  determines,  his  character  of  enemy  determiiK-> 
also.     As  a  prisoner  at  war,  he  does  not  differ  with  any  othrr 
prisoner  who  is  in  custody  for  an  offence  committed  by  him,  aird 
for  which  he  is  answerable.     If  he  be  a  natural  bom  subject  of 
ihis  realm,  and  commit  an  act  of  hostility  against  it,  he  is  a 
traitor  ;  but  yet  he  remains  a  subject  of  this  country.     There- 
fore  a  neutral,  who  becomes  a  prisoner  of  war,  immediately 
ceases  to  be  an  enemy  ;  and  though,  as  long  as  he  continnes  in 
actual  hostility,  he  is  disabled  to  sue,  notwithstaAdiog  his  birth. 
his  disability  does  not  continue  um\  the  war  is  concluded.      A^ 
to  the  argument  that  a  bene6t  will  result  to  the  enemy  from  a!, 
lowing  such  a  person  to  sue  during  the  war,  it  is  a  policy  per. 
haps  doubtful,  and  certainly  remote.     For  the  above  reason^, 
the  court  refused  to  grant  a  new  trial,  and  set  aside  the  verdict 

B  This  seems  necetsuy. 
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bick  hftd  hem  pbtabiei  bjr  the  pltlntiff  in  th6  case  dtod  ^  It 
lems  doubtful  if  p^ce  doaa  pot  restore  aft  altea^s  right  to  warn 
\  a  contract  made  before,  or  daring  the  war  (a). 

o  Sparenburgh  v.  Baonatyne,  1  B.  &  P.  163. 


(tf)  PoRCz  kv  V.  Hartley,  33  Cfeo.  3. 

Action  on  a  ransom  biU.    Plea,  alien  enemy  in  bar ;  replication,  that  at  pubrtatur, 
le  time  of  exhibitmsf  the  bill  it  was  peace*    Demurrer  thereto.  \xSre»^  "" 

h^oodt  for  the  demurrer^ — An  alien  fnend  may  maintain  an  action,  but  *^^  ^jj** 
)t  an  alien  enemy.  Declaration  of  war  is  not  necessary ;  hostility  is  sufA-'  eumnct 
lent  Salk.  46.  Co.  Lit.  129.  Rast  Ent.  252. 605.  Carter  49.  Bro,.  Abr.  De-  ^  warT 
Izen  &  Alien,  pL  16.  30.  Wells  «.  Williams,  1  Ld.  Raym.  282. 1  Lutw.S4» 
here  the  replication  says  be  was  in  England  at  the  time  of  making  the 
blig;ation.  Alien  enemy  may  be  pleaded  as  well  in  bar,  as  abatement 
'eace  prior  to  the  action  does  not  entitle  the  plaintiff.— The  matter  is  for- 
ciled,  and  the  right  of  action  transferred  to  the  crown.  The  remedy,  if 
Jiyi  Is  in  the  Court  of  Admiralty.  The  municipal  law  gives  none.  The 
:ase  of  Record  and  Bettenham  is  the  first  on  a  ransom  bill.  In  that  case 
iie  jurisdiction  was  not  controverted;  for  it  vras  held  that  an  alien  enemy 
lad  no  remedy  at  all,  not  that  he  had  none  in  this  court  All  that  was  admits 
ed  was,  that  the  plaintiff  ought  to  have  remedy  somewhere.  The  ques- 
tion since  has  been  more  thoroughly  sifted,  and  consistent  with  the  cases  of 
l/M^our  V.  Eden,  and  Lindo  v.  Rodney,  this  action  cannot  be  maintained. 
The  question  on  these  pleadings  is,  whether  af^^r  peace,  an  enemy  may  not 
Iiring  an  action  on  a  contract  made  during  the  war.  The  contract  is  xoid ; 
and  if  so,  no  action  can  ever  be  brought  on  it 

Sir  Thanuu  Davenport,  contrd.  The  only  question  is,  whether  alien  ene- 
my is  in  disability  of  the  person,  or  makes  the  contract  void.  Co.  Lit  129, 
130.  b.  like  the  case  of  outlawry.^  If  we  get  over  this  difficolty  of  the  dis- 
ability,  Record  «.  Bettenham  wUl  apply ;  because  it  was  clearly  held  in  that 
case,  that  there  b  a  remedy  of  some  sort  here,  and  all  over  Europe,  which 
is  enough  to  shew  that  the  contract  was  not  void. 

Wood^  in  reply.    Lord  Coke  is  speaking  of  contracts  made  before  the    . 
war;  at  least  he  does  not  expressly  speak  of  contracts  during  war,  and  if 
he  did,  it  would  be  contradicting  what  he  says  before. 

Lord  Mahsfield.  This  is  involved  in  the  general  question.  By  the 
maritime  law,  all  conunerce  with  the  enemy  is  a  cause  of  confiscation.  In 
^  case  which  happened  during  a  famine  ift  France,  in  King  William's  time, 
carrying  com  was  thought  by  the  judges  a  misdemeanor ;  but  nobody  would 
prosecute.  In  the  instance  court  of  Admiralty,  an  alien  enemy  is  equally 
disabled.  If  it  were  a  civil  suit,  I  should  have  no  doubt  but  the  peace  re- 
stored  the  capacity  of  suing. 

1)  D  LLE  a,  J .  The  only  question  on  this  record,  bendes  the  general  ques. 
tion,  is,  whether  a  contJrtact  made  during  the  war  may  be  sued  for  after 
P«^e.   But  the  general  questbn  is  open,  and  it  mast  stand  over. 


.J 
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[*606]       ^Except  in  the  above  case,  and  that  of  a  muom  biUV)  tn 
^^.       action  will  not  lie  eitlier  b  j  or  in  faTonr  of  an  alien  enem j,  at  iU 
r*097l   ev^ts,  until  'peace  is  restored ;  and,  ^therefore,  in  an  actioi 
indebted  oh  a  policy  of  insurance  brought  in  the  name  of  an  Eo^liil 
ggf      "   agent  for  his  principal,  an  alien,  if  sach  interest  appear  oo  ik 
record  bj  plea,  as  it  may,  a  replication  that  the  alien  is  inde- 
ed to  the  plaintiff  in  mmrethan  the  Taine  of  the  property  insured 
cannot  be  supported^. 


p  Becocdv.  Bettii^gfaain,  3  Bur.  1S7'4 

aacE.33. 


4  Brandon  «.Neibits,e 
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O?  PLEAS,  &c.  IN  DISCHARGE,  BY  OTATUTB. 

Pleas  in.  discharge  b7  statute  are,  first,  in  discharge  of  the   poggl 
plaintiff^s  right  to  sue^  as,  by  the  bankruptcy  of  the  plaintiff,  neu  in 
which  shews  that  right  to  be  in  his  assignees,  or  of  the  defen.  ^yg^r 
dant,  which  discharges  him  from  all  causes  of  action  that  ac  tute,  dja- 
crued  before  he  became  a  bankrupt,  or  afterwards,  in  cases  pro*  ^^^^*>»^' 
Tided  for  by  Sir  Samuel  Romiily's  late  act  of  parliament,  49  G. 
3.  c.  121.  8.  8. ;  secondly,  they  are  such  as  entirely  discharge 
the  plaintliTs  remedy ^  either  for  his  whole  demand,  as,  the  sta. 
tiite  of  limitations,  21  Jac.  1.  c.  19.  or  for  |7ar^  of  his  demand 
only,  leaying  him  a  remedy  for  the  balance  due  where  there  are 
cross  demands,  as,  the  statutes  of  set  off,  2  G.  2.  c.  22,  s,  11. 
atnd  8  G.  2.  c.  34.  s.  4, ;  thirdly,  they  are  such  as  do  not  en. 
tirely  discharge  the  plaintiff^s  remedy  as  to  any  part  of  his  de« 
mand,  hut  partly  discharge  his  remedy  for  the  whole  of  his  de- 
mand, as  the  insolvent  debtors'  acts,  which  preclude  him  from 
hayiDg  execution  against  the  defendant's  person,  though  the  fu. 
ture  effects  remain  liable ;    or  the  court  of  conscience  acts, 
which  take  away  his  remedy  in  the  superior  courts  *only ,  by  ob.  [#6091 
liging  him  to  hare  recourse  to  an  inferior  jurisdictioD,    These 
seTeral  pleas  will  require  a  separate  consideration. 

Bankruptcy  in  the  defendant,  or  plaintiff,  may  be  pleaded  in 
bar  in  assumpsit.     The  plea  of  bankruptcy  in  the  defendant  is  baSo^mt* 
much  the  most  common,  as  the  claims  of  a  bankrupt  are  gene,  cy  in  de* 
rally  made  by  his  assignees.     A  compendious  form  of  pleading  ^^^g^ 
the  defendant's  bankmptcy  is  giren  by  the  statute  6  &  2.  c.  wi 
^*  8.  7.  to  enable  a  bankrupt  to  protect  himself  from  actions 
brought  against  him  after  his  discharge,  without  running  the 
risk  of  invohing  himself  in  the  intricacies  of  special  pleading; 
which  he  was  subject  to  before  that  statute,  when  it  was  custe. 


530  »LEAs,  &c.  iir  ASfltriirair, 

maiy  for  him  to  setfortb  all  iliQ  cifcmnstaiioei  iteeessant>? 

support  the  commission,  and  entitle  him  to  his  certificate.  Bo^ 

the  statute  does  not  applj  to  pleading  the  bankiuptej  of  tk 

plaintiff,  any  more  than  the  reasons  for  which  the  stttate  i:* 

made.     Nor  is  any  particular  form  of  plea  glrea  hj  Sir  Suoif. 

Romilly's  late  act,  in  cases  pro?lded  for  hj  that  act. 

Q^l^^  Bankruptcy  in  the  defendant  cannot  be  taken  advantage 

raptcy  in  vnder  the  general  Sssne^ ;  for  that  only  puts  in  issne  the  iD^n: 

m'St  te"^  of  the  complaint,  and  the  right  to  sue  upon  it  only  isdisckKri 

pleaded,    hy  the  bankruptcy,  not  the  debt  itself,  as,  in  the  case  of  tke  ?a- 

tute  of  limitations  ;  and  as  that  still  remains  due  in  consdcDii 

so  as  to  be  sufficient  consideration  for  a  new  promise  msde  h 

[*700]  th^  defendant  ^ ;  he  may  or  may  not  wish  to  take  ^adrutigt  • 

his  bankruptcy,  which  can  only  be  known  by  his  pleadlsgi' 

Besid^  the  statute  5  Geo.  %,  baring  pointed  out  a  partictir 

form  of  plea,  in  order  to  take  advantage  of  it  no  other  caabf 

adopted,  in  cases  provided  for  by  that  statute. 

General        Formerly  it  was  usual,  in  a  plea  of  bankruptcy  in  the  dpii  • 

form  of     ^nty  to  state  his  trading,  the  petitioning  creditor's  debt,  the  vr 

of  bankruptcy,  the  issuing  of  the  commission,  and  assigna^' 

of  his  effects ;  or  that  they  were  vested  in  the  commission^ 

who  had  not  conveyed  theni  to  any  other  persons.    But  i* 

enacted  by  the  above  mentioned  statute,  that  every  bankn 

who  shall  surrender,  and  in  all  things  conform  himself  to  their- 

shall  be  discharged  from  all  debts  due  or  owing  by  him  at : 

time  that  he  did  become  bankrupt ;  and  in  case  any  such  has 

Tupt  shall  afterwards  be  impleaded,  for  any  debt  due  before  ^ 

time  as  he  became  bankrupt,  he  may  plead,  in  general,  that 

cause  of  the  action  or  suit  did  accrue  before  such  time  as  be ' 

came  bankrupt,  and  give  die  special  matter  in  evidence:  < 

proof  of  which  his  certificate  and  the  allowance  thereof  sb&V. 

sufficient. 

Befen.  There  is  a  case  in  Strange,  which  happened  in  MichaeU 

dant  ftl-     term  8  G^  9.  whem.the  defendant  insisting  upon  his  discbi 

plead  ge-  osany  years  b^ore  under  a  commission  of  bankruptcy,  an: 

ncn]ly      being  doubtful  whether  the  clause  that  enabled  bankrupt^ 
and  spe-  «=»  * 

clally.       plefiui'  generally  was  still  in  force,  he  moved  for  imd  .obtsir 

leave  to  plead  his  bankruptcy,  both  generally  and  special! 

which  as  Sir  John  Strange  obseryes,  seems  to  be  a  new  case  u. 

■  Com.  Dig.  tit  Bankrupt,  D.  35.         *>  Trueman  «.  Fenton,  Cowp. : 
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the  statute  4  Ann.  c.  16,  the  words  whereof*  are  only  that  the 
defendant  shall,  with  leave  ♦of  the  court,  plead  several  mat»  [*701] 
ters^.    Strange  seems  to  have  considered  this  motion  as  of  iw- 
portance  as  well  as  novelty,  as  he  mentions  his  having  advis. 
cd  it. 

It  se«Ds  that  actionem  non  is  proper  in  a  plea  of  this  nature,  Jctionem 
as  mach  as  in  a  plea  of  the  statute  of  limitations,  although  the  "®»* 
conclusion  of  the  two  pleas  is  different,  as  will  be  seen  present. 
ly ;  for  this  plea  is  not  in  denial  of  any  part  of  the  declaration, 
but  operates  as  a  complete  bar  to  the  action,  by  collateral  mat- 
ter arising  after  it  had  once  accrued  to  the  plaintiff. 

If  the  cause  of  action  accrue  by  the  promises,  it  seems  sufH.  ThJNL 
cicnt,  in  substance,  to  plead  that  after  the  making  of  the  pro-  ^ou  ac- 
mises,  and  before  the  exhibiting  of  the  bill,  or  issuing  of  the  foJ^^J^. 
writ,  or  the  commencement  of  the  suit,  the  defendant  became  a  ruptcy. 
bankrupt,  within  the  true  intent  and  meaning  of  the  several  sta. 
tutes  in  force  concerning  bankrupts ;  but  if  the  cause  of  action 
do  not  accrue  by  the  promise,  but  subsequent  to  it,  it  must  cer- 
tainly be  averred  in  the  plea,  according  to  the  statute,  that  the 
cause  of  action  or  suit  did  accrue  before  such  time  as  the  defen- 
dant became  bankrupt. 

In  a  plea  of  this  nature,  the  defendant  ought  to  shew  a  day  g^nk- 
on  Mbich  he  is  supposed  to  have  become  bankrupt,  though  the  mptcy, 
exact  day  is  not  material ;  and,  as  will  be  seen  hereafter,  it  is  \^Zd^' 
not  necessary  for  him  to  shew  that  his  bankruptcy  happened 
before  the  commencement  of  the  suit.     Much  less  is  it  so,  to 
mention  in  his  plea  the  time  of  passing  the  statute,  or  the  day 
from  which  it  took  effect.     It  is  usual  and  proper  *to  lay  a  r^jM'i 
venue ;  but  the  necessity  of  it  may  be  doubted,  as  the  bank. 
^"ptcy  merely  relates  to  the  person,  and  the  place  where  the 
cause  of  action  arose  is  stated  in  the  declaration. 

It  has  been  ruled,  that  in  pleading  the  defendant  to  be  a  bank,  p^rticu. 
'^pt,  it  is  Sufficient  to  say  that  he  became  a  bankrupt  within  lar  act  of, 
the  meaning  of  the  several  statutes  concerning  bankrupts,  with-  t^ewn 
out  setting  forth  any  particular  act  of  bankruptcy,  as,  depar. 
tare  from  the  kingdom,  keeping  house,  or  the  like ;  for  this  is 
wot  like  a  plea  of  simony,  wherein  it  is  necessary  to  shew  some 
particular  act  of  simony,  because  the  word  simony  is  not  in  the 
act,  and  therefore  it  19  necessary  to  shew  how  the  defendant  la 
a  simonist,  to  bring  him  within  the  act**. 

'  Lord  Clinton  «.  Morton,  2  Str.  1000.        d  Bctts  v.  Lowe,  Comb.  108. 
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^  Finute       1°  ^  <^s^  ■"  ^^®  roiS^^  ^^  Qaeen  Anne,  where  tlie  defcDdint 
ttaruti,"    pleaded  that  before  the  issuing  of  the  writ,  he  became  ft  bii^p 
held  ne.     >*"?(  within  the  several  statutes  concerning  bankrupts,  ta^^ 
cc3i«9xy.     the  cAuse  of  action  accrued  before  he  was  a  bankrupt,  ud  ca& 
eluded  his  plea  to  the  country;   the  plaintiff  denumd. i i 
shewed  for  cause,  first,  that  it  did  not  appear  when  theaa^tl^ 
action  arose,  and  secondly,  that  thfB  plea  ought  te  have  beeotci. 
eluded  with  a  yerification.    .But  the  court  did  aot  reffoA  (^^ 
objections.    Howeyer  they  held  the  plea  bad,  because  it  did  r*^ 
shew  that  the  defendant  was  within  the  statute  4  &  5  A^n-  c 
17.  because  the  plea  was  bad  at  common  law,  and  as  it  vasrlf 
jA  allowed  by  the  statute,  they  held  that  the  defendant  wu  boiii 

[•7031]  to  shew  'hat  he  pleaded  it  "  by  virtue  of  the  *statoter  s. 
aerving,  that  it  was  not  like  the  cases  where  a  statute  givK^i^-'- 
ty  to  plead  the'general  issue  and  giTe  the  special  matter  in  "^ 
dence,  for  the  statute  of  Annj  does  not  authorize  the  defesdi" 
to  plead  the  general  issue,  but  to  plead  generally  in  a  partis*. 
manner,  and  therefore  he  must  shew  that  he  pleads  in  socho^ 
ner,  by  virtue  of  the  statute  «• 
Bad  to  ^^  another  case,  determined  in  the  beginning  of  the  pr^ 

plead  rea-  reign,  where  the  defendant  pleaded  puis  dtnrrein  corUimi'' 
cttifonn^   that  he  became  bankrupt,  and  that  the  cause  of  actioa  ace 
before  such  time  as  he  became  so,  and  thai  he  had  submiiv^ 
be  examined  J  and  was  ready  to  conform  to  the  statiUt*^ 
concluded  with  an  averment  in  bar  ;  on  demurrer,  it  was  o't 
ed  that  the  plea  was  bad,  first,  because  it  did  not  allege  tbr 
defendant  had  conformed  himself  to  the  statutes  of  bankns| 
nor  obtained  his  certificate  ;  secondly,  that  the  plea  iK'a> 
said  to  be  pleaded  ^^  by  virtue  of  the  statute.'^    One  of  tbc 
swers  given  to  the  first  objection  was,  that  as  the  plea  con: 
ed  in  bar,  the  plaintiff  might  have  replied  the  defendant's'^ 
conformity,  or  that  he  had  not  obtained  his  certificate.    A- 
the  second  objection,  it  was  answered  that  the  words  ^^  b« 
tue  of  the  statute"  were  mere  matter  of  fbrro,  whrch  coulc 
be  taken  advantage  of,  not  being  shewn  for  cause  of  demnr 
But  Pratt,  C.  J.  inclined  to  think  shat  the  plea  was  bad. 
that  according  to  the  general  rule  of  pleading,  a  party  to  e\- 
or  entitle  himself  must  shew  every  circumstance  to  makt 
[*704']  hts  excuse  or  title,  it  was  therefore  necessary  *for  the  defeo^ 

e  f>'son's  case,  1  Com.  Rq>.  205,  6. 
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ia  fhat  case  to  allege  that  a  commission  issued  against  him,  to 

which  he  surrendered*  and  conformed  himself.     He  observed, 

that  the  words  ^^  such  bankrupt  shall  be  discharged,"  &c.  in 

the  statute  5  G.  3.  roust  mean  a  bankrupt  who  had  conformed 

himself:  and  it  was  clear  that  a  bankrupt  was  not  discharged 

before  he  obtained  his  certificate.     He  also  thought  the  plea 

should  have  been  mentioned  to  hare  been  pleaded  ^'  by  Tlrtue 

of  the  statute;"  otherwise  the  court  must  consider  it  as  plead. 

ed  at  common  law.     Bathnrst,  J.  thought  the  court  must  take 

notice  whether  the  plea  was  within  the  statute,  although  it  was 

not  said  by  virtue  of  the  statute;  but  that  it  was  bad  for  not 

averriog  that  the  defendant  had  conformed.     And  for  this  lat. 

ter  reason,  after  adjournment  for  further  consideration,  the 

Chief  Justice  declared  that  they  were  clearly  of  opinion  that 

the  plea  was  bad,  and  (in  the  absence  of  the  two  other  Judges) 

iodgmefit  was  given  for  the  plaintiff'. 

Bat  it  is  clearly  sufficient  if  the  plea  pursue  the  words  of  the  Sufficient 

«tattrte,  without  shewinir  that  the  defendant  had  conformed  him-  ^^  PY**'*"^ 
,  -  ®  •    woitls  of 

•ieif  to  the  bankrupt  laws  ;  for  in  a  subsequent  case,  where  there  staiuie. 

was  a  plea  of  bankruptcy  in  the  defendant,  in  the  common  form, 

to  which  there  was  a  special  demurrer,  assigning  for  cause  that 

tbe  plea  did  not  shew  that  the  defendant  had  conformed  himself, 

the  coart  held  that  it  wa«  not  necessary ;  because  the  statute  has 

directed  a  general  form  of  pleading,  and  if  the  defendant  has 

not  conformed,  it  is  matter  of  evidence.     And  they  denied  the 

J  ase  of  *Paris  and  Salkeld  to  be  law  «.     But  thi«  must  be  un.  [*706] 

'  Paris-  V,  Salkeld,  2  Wils.  139.         »  WUUn  «.  Giordani  (a)  Co.  B  C, 
518.  5Ui  ed.  S.  C. 


ia)  This  was  an  action  on  a  promissory  note-     Plea,  actionem  non,  be-  Genftml 
«itte  he  says,  that  after  the  making  of  the  several  promises  m  the  decla^  E^knipcej 
faiion  mentioned,  and  before  Uie  exhibiting  of  the  plaintiff's  biU,  to  wit  on  !^^^f^ 
UiC  first  May  1778,  the  defendant  became  a  bankrupt  within  the  true  in-  need  not 
'cnt  ai^d  nteaning  of  the  statutes  made  and  then  in  force  conceniing  bank-  contbnnity ; 
"Jpts;  and  thattlie  several  causes  of  action  accrued  before  he  became  a  J^  **  "***" 
•ynknipt.    Demurrer  thereto. 

l^nrenee,  for  demmrer.  The  plea  was  bad  before  the  statute,  because 
til;  then  the  proceedings  must  hat'e  been  set  out.  Now,  the  defendant 
niust  shew  conformity.    In  2  Wils.  139.  such  a  plea  was  held  to  be  bad. 

BuLLER,  J.  1  P.  w.  258.  is  to  the  contrary.  The  general  plea  being 
given,  jiUe  conformity  is  evidence.    The  plea  is  always  so  drawif. 

Judgment  for  the  defendant. 
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derstood  to  have  been  over-niled,  only  as  hating  ddctded  tfet 
an  averment  of  the  defendant's  conformtt^^  to  the  banlmpt  ivi- 
was  necessary,  without  regard  to  the  allegation  in  the  piwi' 
that  case,  that  the  defendant  had  sabniitted  to  be  eAftmiflni  i' 
was  ready  to  conform  to  the  statutes,  which  expressly  fcir<c 
the  idea  of  his  having  already  conformed  himself.  Wbitnr 
doubts  may  formerly  have  been  entertained  on  the  qowtioii. 
*  seems  now  to  be  clearly  unnecessary  to  express  in  the  pl«u  t^ 

It  is  pleaded  by  virtue  of  the  statute ;  which  form  does  sot  3' 
pear  to  have  been  adopted  in  any  of  the  following  cases,  tho'j; 
no  objection  was  made  on  that  account.    Those  cases  sbev  v . 
it  is  only  necessary  io  pursue  the  words  of  the  statute. 
r*706l       *The  genera!  plea  of  bankruptcy  given  by  the  statute  5  G  ' 
Kteil  not  need  not  aver  that  the  party  became  bankrupt  before  Iher  r. 
fc!*^k   nt  *"P"^'^"™^"^  ^f  t^^  suit ;  for  where  the  plaintitf*  declared  a£3i 
cy  was  tje-  the  drawers  of  a  promissory  note,  dated  the  Wtb  day  of  Ff fc' 
fore  suit,    ^y^  i7pg^  payable  2  months  after  demand,  (stating  the  dfir 
on  the  19th  day  of  April  1800,)  one  of  the  defendants  pi' 3 
that  the  plaintiff  onght  not  to  have  or  maintain  the  ict> 
because,  after  the  making  of  the  promises,  vis.  onthePT 
Dr^ct^mber,  1 803,  at,  &c.  he  became  a  bankrupt  within  ' 
moaning  of  the  several  statutes  concerning  bankrupts,  and' 
the  capsf^s  of  action  accrued  before  the  bankruptcy,  concln' 
to  the  country.     There  was  a  special  demurrer,  assignioi 
causes  that  the  plea  did  not  allege  the  party  to  have  bf: 
bankrupt  before  the  commencement  of  the  suit,  but  on  the 
trary  it  appearetl  hy  the  plea  that  he  became  bankrupt  afiir 
commencrnirnt ;  and  that  it  did  not  appear  by  the  plea  tha; 
commission  of  bankrupt  had  been  issued,  or  that  the  dofc'. 
had  surrendered  himself  or  conformed  as  by  the  statute  '^ 
rected,  or  that  any  certificate  had  been  obtained  or  allovr' 
fore  the  commencement  of  the  suit ;  and  also  that  it  wa?  a'  • 
ed  in  the  plpa  that  the  plaintiff  ought  not  to  haTe  or  mair  • 
the  action,  whereas  it  ought  to  have  been  pleaded  in  further  r.-n 
tenance  of  the  action  only,  as  a  plea /^t/iV  darrein  continuity 
stating  the  trading,  petitioning  cnxii tor's  debt,  and  act  oP>>f^ 
ruptcy,  &c.     Cut  it  was  held  enough,  as  the  case  came  on  •  • 
on  demurrer,  that  the  plea  was  given  by  statute,  and  con!a> 
evory  word  required  by  the  statute,  all  the  rest  being  mat  f^ 
evidence.     However,  if  upon   looking  at  the  memoram'  's* 
the  record  of  nisiprius^  and  the  certificate  given  In  evidcR 


IN   DISCHARGE*  .525 

^should  appear  that  the  defence  did  not  arise  till  after  the  ac.    [*707] 
tioa  brought,  the  certificate  would  not  apply  to  the  plea  so 
pleaded ;  and  the  result  wpuld  be  the  same,  if  it  appeared  by  the 
record  that  the  bankruptcy. did  not  happen  till  after  the  action 
brought,  or  after  the  exhibiting  of  the  plaintiff's  bill  ^, 

It  is  now  clearly  settled,  that  if  the  certificate  of  a  bankrupt  \^en 
be  allowed  after  the  filing  of  the  plaintiiPs  bill,  the  defendant  plea/>»i> 
may  avail  himself  of  the  g^eral  plea  in  bar  given  by  the  statute  unncces-' 
5  G,  %  c.  30.  8.  7.  without  pleading  it  puU  darrein  continue  ^^' 
ance ;  for  it  is  the  conformity  to  the  statutes  whidi  gives  the 
discharge  and  compendious  form  of  pleading  it,  and  it  appears 
to  have  been  the  object  of  the  legislature,  that  every  bankrupt 
yiho  has  obtained  his  certificate  of  conformity  and  got  it  allow- 
ed, should  thereupon,  (that  is,  upon  pleading  the  plea  given  by 
the  statute,  and  producing  hfs  certificate)  be  discharged  from  all 
his  debts  due  or  owing  at  the  time  he  became  bankrupt,  for 
which  he  may  have  been  impleaded  after  his  bankruptcy  ;  and 
that  the  discharge  given  was  meant  to  be  a  bar  to  all  remedy  by 
suit  against  him  commenced  after  hi$  bankruptcy,  for  debts  due 
antecedent  to  that  period.     The  intention  of  the  legislature,  as 
collected  from  the  act,  appears  to  be  that  the  bankrupt  should 
be  discharged  wholly  from  debt  and  costs,  if  he  obtained  his 
(-ortificate  in  time  to  plead  it  in  bar  of  the  action,  and  that  his 
plea  should  have  the  effect  of  all  other  pleas  in  bar  which  are 
found  for  a  defendant '. 

*Bat  cases  yet  may,  and  frequently  do  arise  in  practice,  [*708] 
where  it  becomes  necessary  to  plead  the  defendant's  bankrupt,  proper, 
cy  puis  darrein  continuance.  A  plea  of  that  nature  must  be 
pleaded  the  first  opportunity  ;  and  it  cannot  be  pleaded  at  nisi 
pi  ins  if  there  be  a  day  in  bank  prior  to  it,  when  the  plea  might 
hue  been  put  in ;  and  if  pleaded  at  nisi prius  in  such  case,  the 
rourt  cannot  try  it**.  But  where  the  defendant  had  obtained  his 
certificate  under  a  commission  of  bankruptcy  after  plea  plead. 
rd,  and  pleaded  it  as  a  plea  puis  darrein  continuance^  though  in 
fact  two  continuances  bad  elapsed,  the  court  permitted  him  to 
amend  his  plea  by  pleading  it  nunc  pro  tunc^  upon  payment  of 
the  costs  between  the  last  continuance  and  the  time  of  filing  the 
plea.    In  this  case  it  was  intimated  by  I^rd  EUenborough,  that 

*»  TowcA.  Cameron,  6  East,  413.  » Harris  «.  James,  9  East,  82. 

}.  Capper  V.  Stewart,  H.  28.  G.  3.  M.S.  S.  -Er  vide  pott,  more  fully. 
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a  plea  of  this  nature  should  be  so  entitled  as  to  bear  relatioiiU 
the  last  continuance.     The  defendant's  certificate  was  ebtaiefd 
on  the  31st  of  May ;  and  Le  Blanc,  J.  said,  the  defendant  ongk 
to  have  pleaded  it  between  the  morrow  and  the  octaye  of  the 
holy  Trinity  (oD  which  day  the  venire  was  retnmable)  and  stau 
ed  the  fact  to  have  happened  since  the  morrow,  and  then  it  would 
have  been  clearly  correct ;  bat  it  was  too  late  to  come  13  dip 
after  the  octave.     However  Lord  Ellenborough,  on  the  case  of 
Lovell  and  Eastaif  being  cited,  where  the  plain tifi^s  bankruptcy 
was  pleaded  puis  darrein  continuance^^  said,  that  unless  ile 
defendant  were  allowed  to  plead,  his  certificate  in  this  way^  be 
would  be  remediless,  although  it  was  a  just  and  fair  plea  gives 
by  the  statute;  and  if  application  were  made  to  plead  hnvm 
pro  tunc^  the  questiou  could  only  be  as  to  the  costs  ;  the  plc« 
r*700]  'was^therefore  ^ordered  to  stand,  as  if  it  had  been  filed  in  iJat^ 
time,  on  payment  of  costs  as  above.     Lawrence,  J«  said,  thai 
4 he  case  of  Lovell  and  Eastaff  went  a  prosit  way  to  sliew  tiai 
the  whole  of  what  had  been  done  by  the  defendant  in  the  prin. 
cipal  case  (whickcame  before  the  court  on  motion  to  set  a^ide 
the  proceedings  for  irregularity)  was  regular  K 
^  It  appears  frOm  the  case  in  Comyn*s  Reports  before  cited. 

should  that  a  plea  of  this  sort  may  be  concluded  to  the  country,  ^ad 
cotuMe  ^g^j  j^Q^  ^Q  concluded  with  a  verification^  though  no  objection 
country,  appears  to  have  been  taken  on  account  of  the  plea  haring  beot« 
so  concluded  in  the  case  of  Paris  and  Salkeld.  It  does  not  ar-u 
pear  how  it  was  concluded  in  the  case  of  Willan  and  Gtordaoi : 
but  in  all  the  subsequent  cases  it  is  stated  to  have  been  concloi''. 
ed  to  the  country,  and  that  is  now  the  notversal  form  of  ro.. 
eluding  pleas  of  this  sort.  There  are  several  cases  in  the  bock? 
where  a  plea  of  this  nature  has  been  adjudged  bad  on  specii^l 
demurrer,  for  being  concluded  with  a  verification  instead  of  to 
the  country.  In  one  of  those  cases,  the  defendant's  plea  «a^ 
holdcn  bad  for  that  reason,  altliough  it  was  pleaded  sjiecialh . 
statiug  the  commission  and  conformity  io  the  statute  4  jinne  c. 
17.  s.  7"^,  In  another  of  the  cases  it  is  said,  that  a  plea  <>:' 
bankruptcy  under  the  statute  of  5  G.  1.  ought  to  conclude  t0 
the  country,  because  the  act  says  that  if  the  bankrupt  be  sucA. 
he  may  plead  in  general  that  the  cause  of  action  accrued  before 

i<  3  D.  &  E.  554.  Pott.  718.  >  Willoughby  «.  Wilkins,  2  Smitli,  :  r 

">  Miles  V.  WilUaius,  10  Mod.  160  243. 
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his  bankruptcy  ".    Tn  the  case  last  citid,  iRrbidi  appears  to  baTe 

been  in  the  King's  Bench,  another  *ca8e  wfts  mentioned  as  bav-    [*710] 

in^  been  determined  in  the  Common  Pleas,  to  tlie  iftme  effect^. 

There  is  another  case  in  that  court  where  on  demum^r  judgment 

was  giren  for  the  plaintiff,  on  account  of  ft  plea  of  bankruptcy 

being  concluded  with  an  averment  and  not  to  the  country  ;  but 

no  reason  is  given  for  that  decision  p.     In  another  case  deter. 

mined  in  the  last  reigns  where  a  plea  of  the  plailUiff's  bank. 

ruptoy  was  concluded  with  a  general  ftrerment,  it  was  objected 

on  a  writ  of  error,  that  it  ought  to  hate  been  conoluded  to  the 

country.     The  counsel  for  the  plaintiff  in  error  dted  another 

case,  where  he  said  ihh  objection  was  held  fklal  ^     Chappie, 

J.  mentioned  two  other  cases  (probably  alludiiif  t^o  some  of 

those  before  cited)  where  the  same  point  had  been  determined 

accordingly  ;  and  in  the  principal  case  of  Anderson  and  Win. 

ter,  no  counsel  appearing  on  the  other  side,  (he  judgment  ap. 

pears  to  have  been  reversed. 

The  best  reason  for  this  doctrine  seems  to  be  that  iriven  by  ^ 
^  o  •  Reasons 

Da?enport  in  the  course  of  his'  nigwnent  in  Atsop  and  Price  *,  why. 

namely,  that  the  act  of  parlianent  permits  the  defeiifttnt  to 

plead  generallif^  and  give  the  specnl  matter  of  his  defence  in 

evidence  ;  and  the  privilege  is  reciprocal,  for  the  plaintiff  may 

also  give  all  special  matters  in  evidence  which  assist  or  support 

his  demand.     Davenport  however  is  mistaken  in  his  observa. 

tioD,  that  there  is  no  example  of  a  plea  of  bankruptcy  being  de. 

marred  to  for  not  concluding  with  a  verification,  that  having 

been  (as  we  have  seen)  one  of  the  causes  of  demurrer  assigned 

in  the  case  cited  from  ♦Comyn^s  Repotts.  '  However  it  cannot   r*7ii"l 

now  be  doubted  but  that  pleas  of  this  sort  may,  and  should  b^ 

concluded  in  the  former  mode,  not  only  on  the  authority  of  the 

cases  wherein  a  different  conclusion  has  been  ll^eid  wrong,  but 

i>ocau8e  in  a  modern  case  in  the  King's  Bench,  a  plea  of  this 

sort  was  considered  as  one  of  so  general  a  nature  that  it  did  not 

even  require  the  signature  of  counsel  %  as  pleas  ooncloding  with  a 

verification  generaHy  do ;  although  there  is  a  still  more  recent 

rase  in  the  Common  Pleas,  where  it  was  decided  that  such  a 

n  Geryv.Bayley,FortSd4  »  Fuller «.  Byng,/^.             P  Poole 

V.  Broadfield»  Barnes,  330.  q  Anderson  «.  Winter,  Andr.  176. 

f  Lupton  V.  Atkinson,  Id,  •  Doug.  155.  '  ^  Leigh  v.  Montetits 
6  D.  &  B.  496. 
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plea  must  be  signed  by  a  serjeant  °,  it  bmog  the  practice  of  Chat 
court  to  require  even  a  tender  of  issue  to  be  so  signed,' ihou^li 
not  a  joinder  in  issue ^.  In  Comyn's  Digest,  it  is  also  laid  down 
generally  on  the  authority  of  some  of  the  cases  aboTC  mention- 
ed, that  a  plea  of  bankruptcy  ought  to  conclude  to  tlie  conn. 
try  w.  ^o  harm  can  arise  from  adopting  this  conclusion,  which, 
for  the  reasons  already  given,  seems  to  be  the  most,  if  not  the 
only  proper  form  of  concluding  the  plea.  It  is  obseryabK 
that  the  reason  usually  given  for  concluding  pleas  containing; 
special  matter  in  a  different  form  cannot  apply  to  pleas  of  fhi^ 
nature,  namely,  that  the  plaintiff  may  have  an  opportunity  of 
replying  specially  in  his  turn,  any  new  matter  in  support  of  hi<; 
action  ;  for  it  cannot  be  doubted  but  that  any  fiicts  he  may  have 
to  offer  in  evidence  to  defeat  the  defendant's  plea  of  bankrupt, 
cy,  as,  a  subsequent  promise  to  pay  the  debt  ',  or,  that  it  is  a 
second  commission,  and  the  defendant  has  not  paid  or  will  not 
r*712l  probably  pay  15s.  *in  the  pouhd  under  it^,  may,  on  a  general 
plea  of  that  nature,  be  given  in  evidence  without  any  special 
replication  ;  and  it  may  be  to-the  plaintiff's  prejudice  to  r^plr 
such  ftcts  specially,  though  if  the  defendant  concludes  so  as  to 
call  for  a  special  replication,  there  does  not  seem  to  be  any  rea- 
son  why  the  plaintiff  may  not,»if  he  chooses,  instead  of  demurr. 
ing  to  the  plea,  state  the  facts  of  his  case  in  a  special  replica- 
tion. 

But  a  general  plea  of  bankruptcy  in  Ireland,  referring  to  an 

in  plead-   ^''***  *^*  ®^  parliament,  and  concluding  to  the  country,  in  a 

ing  bank-  form  similar  to  that  given  by  the  statute  5  Geo,  2.  c.  30.  s.  7. 

irdami."   *®  bankrupts  in  England,  is  clearly  bad  «.     In  the  case  cited. 

'the  defendant  pleaded  that  he,  "  after  a  certain  day  mentioot^ 

in  a  certain  act  of  parliament,  (stating  the  title  of  the  art) 

passed  in  the  parliament  of  our  lord  the  king  of  his  kingdom  of 

Ireland,  in  the  eleventh  and  twelfth  years  of  his  reign,  to  which 

parliament  the  right  of  making  laws  in  that  kingdom  then  be. 

longed,  and  before  the  issuing  of  the  plaintiff's  writ,  to  wit,  oo 

such  a  day,  at  Dublin  aforesaid,  became  a  bankrupt  within  the 

meaning  of  the  said  statute,  and  the  laws  then  in  force  in  Irc- 

«  Pilclicr  V,  ISIartin,  3  B.  &  P.  171.  ^  Ellis  v.  Govey,  1  B.  &  P 

469.  >*  Com.  Dig.  tit  Pleader,  E.  32.  »  IViUiaHis  r.  IH  dc. 

Peake's  Rep.  68.  7  Jelfs  v.  Ballard,  1  B.  &  P.  467.  a  Quin  r 

Kccfe.  2  II.  B.  553. 
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land  eoncerniog  bankrupts,  to  wit,  at  London,  See.  and  that  the 
causes  of  action  accrued  before  he  so  became  bankrupt ;"  with 
a  conclusion  to  the  country.  At  the  trial  a  case'was  reserved ; 
but  when  it  was  about  to  be  argued,  the  court  declared  that  the 
form  in  which  the  plea  stood  upon  the  record*  was  so  clearly 
bad,  that  the  plaintiff  was  entitled  to  judgment  i«ithout  enter, 
ing  into  the  question  made  by  the  case  a.  ' 

*In  an  action  against  several  defendants,  one  of  them  may  [*71S3 
plead  that  he  was  a  bankrupt,  and  that  the  Gause4)f  action  arose  ^^^  °y 
before  bis  bankruptcy ;  upon  which  the  plaintiff  may  enter  a  sev«ril 
nolle  prosequi  as  to  that  defendant,  and  proceed  against  the  j^^* 
other;  for  in  such  case^  the  plea  of  the  bankrupt  defendant 
does  not  go  to  the  action,  but  only  to  his  personal  di^harge, 
and  the  statute  10  jinn,  c.  )  5.  has  made  the  defendant  who  re. 
mains  solvent  liable  for  the  whole  debti>.    The  case  is  the  same 
in  assumpsit  or  other  action  of  contract  as  in  an  action  of  tort, 
though  the  latter  only  is  joint  and  several  ^, 

It  has  been  already  observed,  that  the  statute  5  G,  2.  c.  30.  Baiik- 
s.  7.  applies  to  bankruptcy  in  the  defendant,  but  not  to  cases  '^^^^' 
where  the  plaintiif  is  a  bankrupt ;  and  it  seems  that  where  that  need  not 
is  the  case,  it  may  be  given  in  evidence  on  the  general  issue  <^  be  ploo- 
like  any  other  defence,  as,  outlawry,  or  alienage,  which  shews  - 
the  cause  of  action  to  be  out  of  the  plaintiff;  and  in  trover,  a 
special  plea  of  the  plaintiff^  s  bankruptcy  would  be  held  bad  on 
special  demurrer,  as  amounting  merely  to  the  general  issue ;  it 
being  attended  with  additional  expense  to  the  parties,  without 
any  additional  advantage*^.     But  there  seems  no  objection  to 
pleading  bankruptcy  specially  in  assumpsit,  as  it  admits  the  > 
promises  ^ 

To  a  declaration  in  assumpsit  by  several  plaintiffs,  the  defen.  [*714] 
dant  may  plead  in  bar  the  bankruptcy  of  *any  one  or  more  gev^    . 
•f  them  (a),  to  which,  if  the  plaintiff  reply  a  deed  of  composi*  pl«n^g> 

«  Id.  55^  5.  ^  Noke  v,  Ingham,  1  Wils.  89.  c  Dale  v.  £yre, 

Jd.  306.  d-Hopkina  «.  Dewar,  Bui.  N.  P.  153.  •  Webb  «.  Fox, 

7  1>.  &  E.  396.  f  Ante  613,  14 


(a)  Marlar  and  Othbrs  •.  Kbvworthy,  H.  24  Cteo.  3.  ^nkxvMtsf 

'  'in  one  of  tc* 

Assumpsit  on  a  promissory  note.  Plea,  1st,  General  issue.  2dly,  Bank-  ]^ff2|,'£|!i^ 
vttptcy  in  one  of  the  plaintiffs,  and  «n  aMignment  of  hit  effects.  To  the  ^JJ^*^ 
9d  pka  there  was  a  demurrer.  ft»a»ita 

65  - 
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where  tion  and  assignnent  to  trustees,  for  wliose  b^iefit  the  actioQ  is 
pleada^  brought,  the  defendant  may  r^oln  that  the  bankrupt,  at  the 
Die.  time  of  his  bankraptcy  and  the  execution  of  the  deed,  was  iiu 

debted  to  sereral  persons  who  did  not  execute  it,  and  whose 
[*715]  cl^ts  are  yet  unpaid;  wherefore  the  deed  is  *Toid  as  to  the 
.»  bankrupt's  share  in  the  partners  debts ;  and  that  the  assifTt. 
ment  made  under  the  commission  is  in  full  force.  The  court 
observed  that  4he  cases  which  determined  that  an  uncertificated 
bankrupt  had  a  special  property  in  the  goods  in  his  possession 
subsecitient  to  his  bankruptcy,  in  respect  of  which  he  mt^lit 
maintain  an  action,  could  not  goTem  the  principal  case ;  it  bf. 
ing  that  of  a  contract,  the  right  to  sue  on  which  was  Tested  m 
the  assignees.  That  the  plea  was  properly  pleaded  in  bar  ;  be- 
cause it  shewed  not  merely  that  there  were  other  persons,  name. 
)y  the  assignees  of  the  bankrupt  partner,  who  ought  to  hare 
sued  with  the  plaintiff,  but  that  one  of  the  plaintiffs  could  not 
sue  at  all.  That  the  abore  r^oinder  also  was  good  *  for  that  an 
assignment  by  deed  by  traders  of  all  their  effects,  unless  all 
their  creditors  concurred,  was  not  only  fraudulent  and  Toid  as 
against  those  creditors  who  did  uot  concur,  but  was  also  an  act 
of  bankruptcy.  That  whether  the  creditors  who  did  not  concur 


.    s        Morgan^  for  the  demurrer,  contended,  that  tills  plea  should  have  hctp 

SinaJMl       pleaded  in  abatement,  and  not  in  bar;  because ^ibankmptcy  is  a  dUatL^\ 

pleaded  in    and  not  a  peremptory  exception  to  the  plaintiff.    His  capacity  to  sue  ips;. 

Bimtement.    ^  restored,  as  for  example,  by  superseding  the  commission.    He  corn|:x'- 

ed  it  to  the  plea  of  profesnon  in  ttie  plaintiff^  which,  coiiid  only  he  plc^V-ii 

in  bar  when  the  demand  was  incurred  after  the  professiotu    Lutw.  17.  H^ 

said  the  two  solvent  partners  might  certainly  recover  their  shaxea  wither 

the  assignee  of  the  bankrupt,  according  to  2  Lev.  113. 

But  the  Court  thought  the  plea  good  in  i>ar.  Bullbr,  J.  said,  tlic  quL>- 
tion  is,  whether  one  who  has  no  rig^it  can  recover.  AU  his  right  is  restf* 
in  the  assignees  ;  therefore  diis  matter  can\  be  pleaded  in  ahalemeoL 
since  thei*e  can  be  no,  better  writ  given  to  the  pUdntiffs.  It  Was  settlcc 
very  beneficraUy  to  justice,  in  this  courts  in  the  case  of  Riee  «.  Shute,  th^i 
if  more  or  Jess  plaintiffs  are  joined  in  an  action  it  ia  ground  for  a  aonsis?. 
but  if  more  or  less  defendantSi  it  must  be  pleaded  iu  abatement.  Tt^* 
case  in  Levinz  was  not  approved  of  here  in  Fox  v.  Ihmbur}*,  Gowp.  443. 
where  the  distinction  was  taken  between  torts  and  contracts,  the  ibnrtr 
of  which  are  not  entire  like  the  latter.  The  case  of  executors  too  is  difH; 
rent.  The  objeetion  there  is  not  respectii^  the  parties  to  the  contract, 
but  those  to  the  suit. 

Judgment  for  the  defendant. 
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were  jqint  and  atparate  creditors  was  Immatertal ;  foir  tbMi  ihe 
funds  of  the  partners  (bankrupts)  were  liable  to  all  their  credi*. 
tors,  first,  to  th^  joint  creditors  and  afterwards,  the  aliquot 
parts  to  the  separate  creditors  of  each  s« 

A  plea  of  the  plaintiiPs  bankruptcy  must  state  the  trading  and  pi^ 
pctitioniQg  creditor's  debt,  aud  that  a  commission  was  issued.  ^"^ 
It  is  not  sufiicieut  to  plead  that  the  plaintiff  was  a  bankrupt,  commis- 
and  therefore  the  defendant  could  not  pay  for  fear  of  a  conunis.  sion. 
sion  being  sued  out ;  on  demurrer  to  such  a  plea  tlie  plaintiff 
in ust  ha^e  j  udgment  h. 

*If  the  defendant  plead  specially  that  the  plaintiff  became  [*716] 
bankrupt,  and  a  commission  was  taken  out  against  him,  and  so  ^^^  ^* 
all  his  goods,  &c.  belonged  to  the  commissioners^  without  al. 
leging  that  his  property  was  assigned,  the  plea  will  be  bad  upon 
demurrer;  for  till  an  assignment,  the  property  is  not  transfer- 
red out  of  the  bankrupt ^  Because  the  commissioners  of  bank* 
rupts  have  neither  by  the  statute  13  Eliz.  or  1  Joe,  i.  any  pro- 
perty Tested  in  them,  but  only  a  power  to  take  order  about  the 
bankrupts  property  according  to  their  discretion,  although  when 
they  have  once  executed  that  authority  by  makjng  an  assign. 
roent,'the  property  is  in  the  assignees  by  reiaiion  from  the  time 
of  the  act  of  bankruptcy  committed ;  but  it  is  not  eren  in  abey. 
ance  until  assignment,  up  to  which  time  it  remains  in  the  bank, 
rupti. 

We  have  seen,  it  frequently  happens  in  practice,  that  the  piun6<rt 
defendant's  bankruptcy  is  pleaded  puii  darrein  continuance^  bankrupt- 
though  a  particular  form  of  plea  is  given  to  him  by  the  statute,  it  mustbe 
ia  which  his  bankruptcy  may  in  general  be  taken  advantage  of,  pleaded. 
It  is  therefore  more  obviously  necessary  to  plead  the  plaintiff's  darrein 
bankroptcy  and  the  proceedings  under  it,  in  aplea/mtj  darrein  continw- 
continuance^  where  the  assignment  does  not  takb  place  until 
after  the  commencement  of  the  suit,  and  another  plea  has  been 
previously,  pleaded  by  the  defendant.    Nor  can  the  assignees  go 
on  in  the  name  of  the  bankrupt  until  judgment,  except  there 
has  been  mterlocntory  judgment  before  the  bankruptcy.     And 
a  plea  puis  darrein  continuance  of  the  plaintiff's  bankruptcy 
must,  like  such  a  plea  of  the  *defeniclatit*s  bankruptcy  k,  be  [*717] 

K  Bdchardt «.  Wllwm,  8  B.  Be  £.  140.  ^  Harvey  v.  Williams,  1  Ld, 

Tlayin.  496.  <  Gary  v.  Ctisp,  1  Salk.  109.  i  2  Str.  981. 
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plea<ied  the  first  opportunity  alter  the  cause  or  defence  tB  cob. 
plete  (d). 
When  so  ^^^  where  the  defendant  after  a  Terdict  against  him  obtained 
oleada-  a  rule  for  a  new  trial,  which  after  argument  on  a  subseqant 
pntMftcf  ^^y  ^*'  discharged,  and  he  then  pleaded  a  plea  ptti9  dmrm 
continuance  of  the  plaintiff's  bankruptcy,  entitled  of  the  tena 
generally,  the  court  *  refused  to  order  a  special  memorandum  of 
the  day  when  it  was  filed.  They  said,  that  a»  there  was  a  rale 
depending  at  the  be^rinning  of  the  term  t<:^  shew  cause  why  there 
should  not  be  a  new  trial,  it  would  have  been  idle  to  file  the 
£*718]  plea  pending  that  ^rule,  because  in  one  event  it  might  famxe  be- 
come unnecessary  to  have  pleaded  such  a  plea  at  all.  There, 
fore  they  would  buffer  the  general  rule  to  operate  in  this  in- 
stance, namely,  that  the  plea,  being  entitled  generally  of  thtt 
term,  might  have  relation  back  to  the  first  day  of  it ;  for  thongfa 
a  fiction  of  law  ought  not  to  be  permitted  to  prevail,  where  it 
would  work  injustice,  yet  the  court  would  not  interfere  to  pre- 
vent the  operation  of  it,  when  such  a  fiction  was  in  furtheranre 
of  justice.  The  court  in  the  case  cited,  appear  to  have  refused 
to  order  the  plea  to  be  entitled  according  to  the  fact,  under  tfa? 
special  circumstances  of  that  case,  by  analot^y  to  the  cominor 
practice  of  the  court,  where,  in  a  variety  of  instances,  they  haT? 
given  a  party  permission  to  plead  nunc  pro  iunc^  under  parti. 


(a)  Cap]pxb  «.  Stewart,  H.  38  Geo.  3. 

^^Si^k-  Wood  moved  to  set  aside  the  notice  of  trial  and  other  proceedings  STib- 
S'^^Kk?  "Cijuent  to  the  23d  of  Januaty,  on  the  issue  originally  joined,  with  co«t? . 
•n  iiie  IT*  a  plea  of  the  plaintiff's  bankruptcy  puit  darrein  continucmee  baring  dulv  f3- 
venire,  if  ed  and  verified  by  affidavit,  and  notice  given.  Issue  had  beenjcHned  m 
dllj'^n*h«!k  Micbaehnaa  T^rm,  and  notice  of  trial  given  for  tlie  first  sitdngs  in  ffij- 
fnat  t»  it.  ry .  the  n)enire  was  returnable  of  course  the  first  day  of  Hilan^,  on  irtikSi 
day  the  plea  puis  darrein  continuance  was  filed. 

Shepherd  shewed  cause  tliat  in  case  of  bankruptcy,  the  fissignees  wcrr 
at  liberty  to  go  on  in  the  name  of  the  bankrupt  tUl  judgment. 

But,  per  curiam,  that  is  only  where  there  has  been  interiocutoiy  jad^- 
ment  before  the  bankruptcy.  A  plea  puit  darrein  continuance  must  be 
pleaded  the  first  opportunity ;  which  was,  in  this  case,  the  return  of  the 
wnire.  It  cannot  be  pleaded  at  nisi  priut,  if  thci^  is  a  day  in  bank  prier 
to  it ;  and  if  pleaded  at  niti  prjus,  the  judge  cannot  tiy  it.  A  j^a  puit 
darrein  continuance  makes  an  end  of  the  former  plea. 

Role  absalute. 
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cular  Circumstances  K  They  seem  to  haTe  copsidered  themselveB 
bound  to  receive  the  plea  as  a  matter  of  course,  notwithstaodiog 
the  time  when  it  w*as  filed,  on  the  authority  of  the  case  of  Paris 
and  Salkeld  ».  The  case  of  LoTell  and  Eastaff  was  recognized 
and  acted  upon  in  the  subsequent  case  of  Willoughby  and  WiU 
kinsn,  where  the  court  permitted  the  defendant  to  plead  the 
plaiatiiTs  bankruptcy,  as  after  the  last  continuance,  nunc  pro 
iunc^  though  two  continuances  had  preyiously  elapsed,  on  pay- 
ment  of  costs. 

A  plea  of  the  plaintiffs  bankruptcy  puis  darrein  continue  How  it 
ance  must  state  the  trading  and  petitioning  creditor's  debt,  &c.  must  be 
the  same  as  if  the  plea  were  pleaded  generally  in  bar  of  the  ac.  l^  ' 

tion ;  and  although  *such  pleas  are  within  the  statute  4  Anne^    [*710] 
reqnirini(  formal  objections  to  be  pointed  out  for  cause  of  de- 
murrer, as  they  are  pleas  in  bar,  whereon  the  merits  oMh^^i^ASe  9 
umay  and  do  come  in  question,  yet  if  any  of  the  substantial  r# 
quisites  of  the  plea  be  omitted,  adTantage  may  be  taken  of  it  on 
a  general  demurrer  (a).  * 

» Lovell  V,  Eastaff,  3  D.  &  E.  554.        ""S  Wijs.  137. 139.        »  2  Smith 
Bep.  396.  Ante  708. 


(al  Hartley  u  Dixon,  M.  29  Geo.  3.  A  plea  of 

^   '      .  pUiutifTi 

General  demurrer  to  a  plea  of  the  plaintiff's  bankruptcy  fiuit  darrein  pS^'^lX 
canttnuance.  .„  ^^  j, 

Cbambre  admitted  that  the  plea  was  bad  in  form,  with  respect  to  the  witWn  swf. 

,  ,      .  ,  1  J  <  Ann.  But 

venue ;  but  argued  that  it  was  good  on  general  demurrer-  luch  plea  h 

Woody  carSdj  attempted  to  argue  that  tlie  statute  4  Ann,  did  not  extend  ^^^ 
to  pleas  puit  darrein  continuance.    He  s^id  such  pleas  were  not  at  all  like  JJ*™*"',^^ 
pleas  in  abatement    The  venue  is  moretlian  fonn  for  the  plaintiff  cannot  Uie  tmding, 
traverse  without  it    A  plea  pwt  darrein  continuance  is  to  (he  merits.    It  is  tioning  we- 
a  defence  to  the  action,  only  arising  at  a  time  subsequent  to  tlie  commence-  **»«''* <*«**• 
ment  of  it    The  statute  requii-es  the  judges  to  give  judgment  according  to 
the  %ery  right  of  the  cate.    He  said  that  the  statute  of  Anne  is  exactly  copi- 
ed from  statute  27  -E/i^.  c.  5.    Subsequent  to  that  statute,  the  case  in 
Freem.  112.  was  decided,  and  that  was  that  venue  was  substance. 

AsHHtTRST,  J.  Pleas  in  abatement  do  not  go  to  the  right  of  the  cause. 
That  must  be  the  reaaon  why  the  statute  does  not  extend  to  them.  But 
the  statute  extends  to  pleas  tuh  darrein  continuance  which  do  go  to  the 

riglit  of  the  cause. 

I^TooJ  then  objected  to  the  substance  of  the  plea.— It  does  not  state  the 

M-niing'^  or  pctitiomi^  creditor's  debt 
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[«730]        *Tlie  plaifittf ,  in  lis  replieatioa  ta  a  pte  of  <Ms  8ort,  »f 

tbn  inde-  ^^®'  ^^^Y  ^^^  trading?  the  petitioniDg  creditor's  debt,  act  oi 
tiiaL  ,  bankruptcy,  iistting  of  the  commisBioD,  or  the  assignm^it  a1. 
leged  ia  the  plea;  or  shevr  any  matter  to  do  away  the eSect  d' 
either  of  thoee  allegations.  Bat  as  the  general  issue  is  Qwally 
pleaded  in  cases  of  this  sort,  such  matters  aregeaerallj  giren  in 
evidence  under  that  pleao. 

In  an  action  for  work  and  labour,  if  the  defen^nt  plend  that 

arose  ^f-    ^^  plaintiff  was  a  bankrupt,  and  a  commission  of  faaiikruptr\' 

ter  bank-  had  issued  against  him,  the  plaintiff  may  reply  that  the  work 

mptcy.      ^g^  labour  was  done  after  the  commiasieners'  assignment,  and 

€or  the  necessary  support  and  maintenance  of  himself  and  fami. 

ly  ;  nor  can  the  defendant  rejoin  that  the  pfauntiff  had  not  eb. 

tained  his  certificate  p.  In  the  case  cited,  on  a  demmvcr  te  such 

A         a  ryaiJier,  Lord  Mansfield  observed  that  the  only  qoeBtka 

1VLS,  whether  the  assignees  of  a  bankrupt  were  entitled  to  the 

profits  arising  from  his  personal  labour ;  and  he  said  that  the 

assignees  could  not  let  out  the  bankrupt,  or  contract  for  hs  la- 

[*721]   hour.     Mr.  Justice  Bailer  observed  that  although  if  the  *as. 

signees  claimed  any  part  of  the  bankrupt's  personal  estate,  he 

roust  deliver  it  up ;  yet  no  other  person  could  resist  a  demand 

made  by  the  bankrupt,  on  account  of  it9. 

But  it  is  a  good  plea  to  an  action  on  a  promissory  note  and 
Where  f^p  money  lent,  that  the  plaintiff  is  an  uncertificated  bankrupt, 
not  be  re-  and  that  his  assignees  have  required  the  defendant  to  pay  to  them 
P^^       the  money  sued  for ;  nor  is  it  sufficient  to  reply  to  sack  plea, 

o  Hopk'ms  V,  Dewar,  Ante  713.   Silk  «.  Osbom,   1  £«g.  Rep.   140. 
Evaiis  V.  Brown,  Id.  170.  P  Chippendale  v.  Tomlinson,  Co.  B.  L. 

431.  5th  ed.  n /(/.  432, 


Grose,  J.  said,  tliere  was  nothing  in  tliis  plea  to  question  the  petitioning 
creditor's  debt ;  for  he  might  be  a  bankrupt,  and  yet  nobody  petitiaBr 

Lord  Kbnyon,C.  J.  There  is  an  allegatioa  that  the  comnuBaonerthave 
duly  assigned,  which  riiews  that  the  property  is  diyested ;  fi>r  till  aangn- 
ment,  tlie  bankrupt  may  sue.  But  I  doubt  that  alone  is  not  aufficicjit.  It 
would  be  dangerous  to  let  the  party  include  so  manylacts  in  one  aUcgatioa. 
There  is  a  good  defence  on  the  merits ;  and  it  will  be  better  to  let  the.de- 

fendxmt  amend. 

Cbambre  accordingly  had  leave  to  amend,  on  payment  of  costs,  and  f^- 
ing  an  affidavit  of  tlie  truth  of  the  facts. 
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that  the  causes  of  action  accrued  after  the  plaintifi^s  bahkruptcy^ 
and  that  the  defendant  treated  with  him  as  a  person  capable  of 
receiYing  credit,  and  that  the  commissioners  haYe  made  no  new  . 
assignment  of  the  money  sned  for ;  for  the  general  assignment 
by  them  passes  to  the  assignees  all  the  bankrapt's  property  ac« 
quired  subsequent  to  the  issuing  of  the  commission  >*.  If  a  con* 
tract  be  made  with  a  party  on  the  ground  of  fa  Is  haying  a  right 
to  contract,  and  it  turns  out  afterwards  that  he  had  none,  the 
▼ery  groimd  of  that  contract  fails  ;  and  although  the  bankrupt 
might  haye  insisted  upon  his  right  until  disaffirmed  by  the  as- 
signees,  yet  they  are  competent  to  disaffirm  the  right  of  the 
bankrupt,  which  is  sufficiently  done  by  their  insisting  upon  their 
own  right,  and  requiring  the  defendant  to  pay  them  the  money. 

It  seems  that  if  the  plaintiff  sue  with  the  consent  or  for  the  {^pVi^i^. 
benefit  of  the  assigdees,  he  may  reply  that  fact.  Howerer  where  tion  thit 
he  means  to  insist  on  that  circumstance,  it  should  (whaterer  g^^n^gt 
weight  it  may  have)  be  replied".  If  the  defendant  contract  with  of  as- 
the  bankrupt,  that  gives  him  a  right  as  against  the  defendant,  ^^^^^ 
*  though  not  against  the  assignees  ;  and  if  the  assignees  affirm    [*72^3 
instead  of  disaffirming  that  right,  that  is  a  ratification  of  it.  (1) 


By  the  statute  21  Jac.  1.  c.  16.  s.  3,  it  is  enacted,  that  all  statute  of 
actions  upon  the  case,  (other  than  on  such  accounts  as  concern  llmita- 
the  trade  of  merchandize  between  merchant  and  faiercbant,  their 
factors  or  seryants,)  all  actions  of  debt,  grounded  upon  lend, 
ing  or  contract  without  specialty,  and  for  arrearages  of  rent, 
shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  such  actions  accrued,  and  not  after.  By  the  4th 
section  of  the  act  it  is  declared,  that  if  in  any  of  the  said  actions, 
judgment  be  giyen  for  the  plaintiff,  and  the  same  be  reverseHl  by 

r  Kitchen  V.  Bartch,  7  East,  53.  *  Id. 


(1)  To  a  plea  of  bankruptcy  of  the  plaintiff,  it  is  a  good  replication  that 
the  note  sued  for,  was  given  in  trust  to  the  bankrupt  for  the  benefit  of  a 
third  person.  So,  if  it  be  pleaded  in  an  action  on  an  indorsed  note,  that  the 
indorser  was  bankrupt  at  the  time  of  the  mdorsemcnt,  the  same  replication 
will  he  good    TVHson  y.  Codman's  executors,  3  Cranch.  193. 
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error,  or  a  verdict  pass  for  the  plaintiiF,  and,  upon  matter  iL- 
leged  in  arrest  of  judgment,  it  be  given  against  hioi,  thathe  taki; 
nothing  by  his  plaint,  writ,  or  bill;  or  if  any  of  such  actions  \^ 
brought  by  original,  and  the  defendant  therein  be  outlawed^  auJ 
<ihaU  after  reverse  the  outlawry;  the  plaintiff,  his  heirs,  executors, 
or  administrators,  (as  the  case  requires)  may  commence  a  nv^ 
action,  from  time  to  time,  within  a  year  after  such  judgment  re- 
versed, or  given  against  the  plaintitf,  or  the  reversal  of  ^uch 
outlawry;  and  not  after.  And  in  the  7th  section  there  isaprt'- 
vi'so^  that  if  any  person  or  persons  entitled  to  any  of  the  said 
actions,  shall  be,  at  the  time  when  the  cause  of  action  accrued. 
within  the  age  of  twenty-one  years, /^mc  corer/,  non  cowp''. 
ftiefitis^  imprisoned,  or  beyond  sea,  such  person  or  porsoifs  shall 
be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
[*723]    within  such  times  as  are  before  limited,  after  *their  coming  o( 
full  age,  discovert,  of  sane  memory,  at  large,  and  returned  from 
beyond  the  seas ;  as  other  persons,  having  no  such  impediment, 
should  have  done. 

It  has  been  already  considered  whether  the  plea  of  nou  a?. 
Statute  o    g^fjfipgd  inffd  gcx  annos  renders  a  plea  of  non  assuaipsii  gene- 
tions         rally  unnecessary  S     Here  it  may  be  observed,  that  the  statute 
"l -ad  d     ^^  limitations,  (according  to  the  more  modern  authorities)  can 
temif.        only  be  taken  advantage  of  by  pleading  it,  though   the  action 
appears  on  the  face  of  the  declaration  to  have  been  commenced 
on  a  contract  barred  by  the  statute.     The  reasons  given  are, 
that  the  action  may  have  been   commenced  by  the  writ  within 
the  time  limited  by  the  statute,  or  the  defendant  may  be  within 
some  of  the  exceptions,  or  not  wish  to  avail  himself  of  the  sta. 
tute.     Therefore  in  all  cases  where  a  debt  exists,  although  six 
years  have  elapsed  since  the  promise,  the  defendant  should  plead 
the  statute  of  limitations,  if  he  wish  to  take  advantage  of  the 
plaintiflf's  delays.     The  old  cases  on  this  subject  however  are 
numerous,  and  deserve  attention. 
Formerly       i^t  was  indeed  formerly  held,  that  if  it  appeared  upon  the 
held  er-     plaintifiPs  own  shewing,  that  the  action  was  not  brought  within 
mmklof  *^®  ^*"^®  limited  by  the  statute,  the  plaintitf  could  not  malntaia 
non-j»mt.    his  action,  but  judgment  must  have  been  given  against  hin). 

t  Barnes  361,  Ante  $33.  «  Bid.  N.  P.  148.    And  see  S  D.  &  E.  U 

Com.  Dig.  tit.  Action  on  the  case,  upon  Jstumpnt,  H.  6  Tidd.  5S8. 
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vrithout  r^ard  to  the  defendant's  plea ;  or  if  the  contract  In 

assumpsit,  ♦or  deht  in  the  action  of  debt,  were  alleged  to  be    [*724] 

within  the  time  limited  by  the  statute,  and  upon  non  assumpsity 

or  nil  debit  J  it  appeared  upon  the  evidence  that  the  contract,  or 

(^obt,  iiras  beyond  the  time  limited,  which  was  found  specially 

h,  'he  jur}%  the  defendant  was  bound  to  take  advantage  of  it, 

b'  >  'KJ5F  the  statute  is  iii  the  negative,  that  the  plaintiff  shall  not 

nia'ut^in  his  action,  if  not  commenced  within  the  limited  time^. 

B'  *  the  court  would  not  reverse  the  judgment  on  this  ground,  jUiter^ 

In  an  action  commenced  in  the  court  of  Common  Pleas,  if  the  without 

cerbn- 
original  writ  was  not  certified,  and  it  did  not  appear  when  it  was  cate  of 

sued  out,  except  from  the  declaration ;  for  where  the  promise  ^*' 

was  stated  to  have  been  upon  the  18th  day  of  July  1621,  and 

the  brpch  assigned  for  not  paying  upon  request  was  in  Septem. 

ber  1621,  and  the  action  was  brought  in  the  Common  Pleas  in 

Michaelmas  Term,  3  Car,  1.  of  which  term  the  declaration  was, 

and  so  above  six  years  after  the  promise  and  breach,  which  was 

argued  to  be  error  ;  yet,  because  it  was  not  pleaded,  the  origi. 

nal  writ  not  being  certified,  nor  it  appearing  when  it  was  sued 

out,  the  cohrt  (says  the  reporter)  did  not  much  regard  it ;  and 

the  judgment  was  affirmed^. 

In  another  case,  where  the  declaration  was  against  an  admi. 

Qjstrator,  stating  a  borrowing  by  the  intestate  on  the  first  of  ^^^^d 

May,  12  Jac.  1.  and  a  promise  in  consideration  thereof  to  pay  to  arrest 

the  money  borrowed  upon  request,  and  a  request  was  stated  in  "JJJJJ^  • 

\ugust,  12  Jac,  on  a  motion  in  arrest  of  judgment,  Jones  and  , 

^Vhitlock,  J.  ^conceived  that  the  defendant  ought  not  to  have    r«725f 

id  vantage  of  the  statute,  not  having  pleaded  it  or  demurred  ; 

lecause  of  the  exceptions  in  it  in  the  cases  of  infants,  &c.    But 

[lyde,  C.  J.  and  Croke,  J.  thought  otherwise,  because  the  sta. 

ute  was  in  the  negative,  that  the  action  should  not  be  brought 

tt  all  unless  within  the  limited  time.    Whereupon  the  court  ap. 

icared  to  have  adjourned  the  question  for  further  consideration  *• 

In  another  case  in  8  Car,  1.  where  the  declaration  was  on  a  ^ 

Former 
promise  alleged  on  the  16th  Jac,  1.  at  Bury  in  Suffolk^  laying  suitfnd 

he  damages  at  j^600  ;  after  verdict  on  non  assumpsit  in   the  reversal 

\>^  ,         ,     .      t      T'.         %^      ,         ,  of  outlaw- 

common  Fleas,  error  was  brought  m  the  King's  Bench,  and  ry  plead- 

ipoa  diminution  alleged,  the  original  was  certified  in  Hil.  4  ^  !?T"^ 

01  error* 

V  Brown  «.  Hancock,  Cro.  Car.  115.  v  Thursby  «  Warren,  Cit. 

[Tar.  160.  '  Trankersley  v.  Hobioson,  Id.  163, 
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Car.  1.  upon  which  the  plaiDttlf  in  error  assigned  for  error  the 
statute  of  limitations,  and  that  the  action  was  not  brought  witk. 
in  six  years  after  the  promise,  or  three  years  after  the  statute » 
to  which  the  defendant  in  error  pleaded  that  within  three  yeari 
of  the  statute,  Tiz.  ^  Car,  1.  he  brought  an  original  writ  &gaiD>: 
the  defendant  in  the  action,  on  an  assumjmi  supposed  to  hart 
been  made  in  Kent^  to  his  damage  of  £500j  on  which  he  was  ojfi^ 
lawed,  but  in  3  Car.  1.  the  outlawry  was  declared  foid,  withii 
a  year  after  which  he  brought  his  present  action  ;  arerring  th« 
promises  and  cause  of  action  in  that  and  the  present  writ  to  be 
the  same.  To  this  plea  the  plaintiff  in  error  demurred^  becae<t^ 
the  new  action  varied  from  the  former,  in  the  county,  and  dam- 
ages laid.  And  Croke,  J.  reports  his  owii  opinion  to  hfve  ben. 
r*7^5l  ^^'^^^  ^^  ^^^  outlawry  was  not  reversed  by  error,  but#roided 
by  plea,  the  first  original  was  not  determined,  so  that  it  migiif 
have  been  proceeded  upon  ;  and  bringing  a  new  and  different 
original  was  not  within  the  meaning  of  the  statute.  Bot  Ricb- 
ardson,  Jones,  and  Berkley,  J.  held  the  variances  between  th« 
tifo  writs  not  material,  there  being  an  averment  of  identity; 
and  that  though  the  outlawry  iivas  not  reversed  bj  error  but 
avoided  by  plea,  it  was  within  the  intent  of  the  statute.  Aihj 
upon  their  opinions,  the  judgment  was  affirmed  x.  It  is  obser- 
Table  that  in  this  case,  no  doubt  appears  to  have  been  entertaiP. 
ed  but  that  the  assignment  of  error  was  good,  except  for  t^ 
*  answer  given  to  it ;  on  which  alone  any  question  arose. 

•  However,  in  a  subsequent  case  determined  shortly  af^er,  in 

ffluintiff    an  action  for  words  spoken  2  Car.  1.  after  verdict  on  not  gull- 
state  for-  *y  *^  ^^^  moved  in  arrest  of  judgment,  that  the  words  were  $it 
Tiier  suit,   years  before  the  action ;  Jones  and  Berkley,  J.  held  that  the 
cla'ration.  defendant  was  bound  to  plead  the  statute,  because  of  the  excep- 
tion contained  in  it ;  and  the  fact  was  that  the  action  was  brought 
within  a  year  after  reversing  the  defendant's  outlawry.  And  al- 
though it  was  argued  that  the  plaintiff  should  have  shewn  tfai« 
in  his  declaration,  yet  judgment  was  given  in  his  favour*. 
In  a  similar  action  in  the  King's  Bench,  where  the  word> 
Differ-      ^ere  spoken  the  20th  Sept.  7  Car,  1.  and  the  action  brought  in 

vi^ce  in  *^  /  ^ 

K.  B,  anl  Michaelmas  Term,  10  Car.  1.  Jones  and  Berkley,  J.  repeated 

their  former  Opinion,  that  the  action  lay ;  the  forrner  of  them 

[  ^l^l'X   observing  that  he  *knew  U  had  been  so  ruled  twice;  for  other- 

y  Riich  «.  Lambe,  Id  294, 5.  *  SUlc  «.  Fincli,  Id,  381. 
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wise  there  would  be  a  mischief  in  that,  more  than  any  other 
coart  where  they  proceed  by  original,  as,  the  Common  Pleas, 
for  there,  after  outlawry  and  reversal,  the  statute  aids  the  plain. 
tiff.  Bat  as  they  proceed  by  iaiifat  in  the  King's  Bench,  the 
cause  of  action  does  not  appear,  and  the  process  may  be  conti. 
sued  several  years  before  the  defendant  can  be  arrested;  and 
the  plaintiff  in  his  declaration  need  not  shew  the  continuances, 
Tvrhich  would  make  the  declaration  prolix,  though  he  is  bound 
to  shew  them  if  the  defendant  pleads  the  statute.  Croke,  J. 
doubted  it,  for  his  former  reasons^  ;  though  by  a  majority  of 
opinions,  the  plaintiff  had  judgment  nisi\ 

It  is  remarkable  that  all  the  foregoing  cases  happened  in  the  Statute 

4-  'I 

reign  of  Charles  the  First  within  the  period  of  seven  years,  and  "^J^J*^*"" 

are  reported  by  Croke,  without  any  reference  from  one  to  the  motion, 

other.     In  another  case  determined  in  15  Car,  2.  which  was  ^„^, 

murrer. 

assumpsit  on  a  promise  made  the  first  of  May,  3  Car.  ^1.  to 
which  the  defendant  pleaded  that  the  writ  was  brought  on  such 
a  day,  and  that  he  did  not  promise  within  six  years  of  that  day, 
on  which  the  plaintiff  took  issue;  after  verdict  for  him,  it  was 
moved  in  arrest  of  judgment,  1st.  that  it  appeared  by  the  decla. 
tton  that  the  cause  of  action  arose  more  than  six  years  before 
the  suit  was  commenced  ;  and  2dly,  that  the  replication  was  a 
departure  from  the  count.  But  the  plaintiff  had  judgment ;  for 
the  court  held,  1st,  the  defendant  was  bound  to  plead  the  sta. 
tatc,  it  being  made  for  his  ^advantage  ;  and  ^ly,  that  the  re-  [*728]} 
plication  was  no  departure  from  the  declaration,  because  the 
time  in  the  latter  was  immaterial  c;  although  if  the  defendant 
had  demurred  to  the  replication,  he  would  have  been  entitled  to 
judgment^.  These  resolutions  also  appear  to  have  been  made 
in  another  case  mentioned  in  the  same  report,  and  which  hap. 
pened  in  the  saipe  year  on  demurrer,  wherein  it  was  held  that 
neither  privilege  of  parliament,  nor  the  courts  being  shut,  is 
any  excuse  against  the  statute,  not  being  exceyted  in  it,  and  be- 
ing capable  of  remedy  by  filing  an  original  «• 

There  is  another  case  determined  in  the  same  reign,  where  xhoii^U 
the  defendant  pleaded  non  assumpsit  infra  sex  annos^  instead  pleaded, 
of  actio  non  accrcvit  infrd^  &c.  and  though  it  appeared  by  the  pi^pepiy. 

•  Id,  163.  b  Hawkings  v.  Bilhead,  Id,  404.  «  Lee  v.  Rogers,  1 

Lev.  110.  d  T.  Uavm.  86.  S.  C.  cBremioii  v.  Evclin,  1 

Lev.  110. 
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declaration  tbat  the  time  of  payment  was  not  within  six  mT< 
before  the  action  was  brought,  yet  because  the  defendant  bsd 
not  pleaded  it  properly,  it  was  held  that  he  could  not  hare  ad- 
Tantage  of  it  ^.  In  the  reign  of  Anne^  another  exactly'  simihi 
case  occurred,  and  the*  same  resolution  took  place.  The  rea. 
son  given  for  which  was,  that  there  might  be  an  original  5ce<^ 
out,  which  the  plaintiff  could  not  shew  otherwise  than  bj  viv 
of  replication  8^. 

But  this  reason  seems  a  bad  one  ;  £or  if  the  defendant  ^er« 
allowed  to  avail  himself  of  the  statute  without  pleading  it^  thf^' 
could  be  no  doubt  but  that  the  plaintiff  might  give  in  eri^or'' 
the  writ,  or  any  other  matter  to  support  his  action,  and  take  i- 
out  of  the  statute,  or  bring  it  within  the  exception  •>.  Nor  do 
*the  exceptions  in  the  statute  afford  a  satisfactory  reason  fo: 
the  necessity  of  pleading  it.  It  seems  that  if  the  question  were 
not  considered  as  settled  by  the  modern  practice  and  aothori* 
ties,  the  reasons  given  in  the  old  cases,  for  allowing  the  statute 
to  be  taken  advantage  of  on  the  general  issue  are  of  ^rrst 
weight,  and  supported  by  analogy  to  other  cases  *'  ;  thori'^ 
where  the  day  in  the  declaration  is  immaterial,  and  the  plaintii 
obtains  a  verdict,  it  may  be  too  much  to  arrest  or  revers**  tbe 
judgralBnt,  because  that  day  appears  to  be  beyond  the  time  li- 
mited for  bringing  the  action. 

Where- an  action  was  brought  by  assignees  of  an  insolT-!- 
debtor,  on  promises  to  pay  the  plaintiffs  money  owing  to  j?i'  . 
debtor,  and  there  were  counts  stating  the  defendant  to  be  ir. 
debted  to  them  as  assignees,  and  promises  to  pay  them  as  such : 
it  was  held,  on  general  demurrer,  a  bad  plea,  that  the  cause^  * 
action  accrued  to  the  insolvent  before  the  plaintiffs  became  a^ 
signees,  and  that  six  years  elapsed  after  the  time  when  they  fir-t 
accrued,  and  before  the  issuing  of  the  writ.  But  Lord  CHk 
Justice  Eyre  suggested,  that  the  defendant  might  have  pleadcc 
that  the  debt  wa^first  due  to  the  insolvent,  more  than  six  yearn 
before  the  action  was  brought,  and  that  he  had  made  no  re- 
press promise  to  the  plaintiffs  within  six  years  J. 

Where  it  appears  upon  the  record  that  the  promises  allege 
could  not  possibly  have  been  made  by  the  same  party  wit  hi' 
the  time  limited  by  the  statute,  the  *court  will  arrest  the  jwk- 


f  Puckle  tj.  Moor,  1  Vent  191. 
H  Ante  711,  1  1  East  352. 


S  Gould  V.  Johnson,  1  Salk.  4^ 
j  Kinder  v.  Paris,  2  H.  B.  S%\ 
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ment ;  thus,  in  an  action  at  the  suit  of  an  executor,  where  the  where 
issue  joined  was  whether  the  promise  was  made  to  the  testator  promise 
within  six  years  before  the  action  was  brought,  and  there  was  a  ^^  5- 
promise  to  the  pfaintiff'  within  a  year  before  the  action,  on  which  same  par- 
he  obtained  a  verdict  *^;  it  was  afterwards  moved  in  arrest  of  six  years. 
judgment,  that  it  appeared  upon  the  face  of  the  declaration 
that  the  testator  was  dead  above  six  years  before  the  bringing  of 
the  action  ;  and  although  Lord  Chief  Justice  Holt  was  at  first 
of  opinion  that  the  verdict  had  cured  the  defect,  yet  it  was  af. 
terwards  resolved  by  all  the  judges,  that  the  defect  was  incur- 
able '. 

There  is  also  a  distinction  between  cases  where  the  day  in  the 
declaration  is  material,  and  where  not,  in  the  former  the  court  day  not 
will  arrest  the  judgment  if  the  statute  be  properly  pleaded,  and  material, 
the  case  appear  on  the  face  of  the  record  to  be  within  the  sta.  fVom  it, 
tute,  but  not  in  the  latter ;  for  where  to  an  indebitatus  assump^  only  form. 
sit^  laid  the  sixteenth  day  of  January  1806,  the  defendant  plead, 
ed  actio  non  accrevit  infra  sex  annos^  and  the  plaintiff  replied 
&  bill  filed  the  ^3d  of  January,  l^th  Anne^  and  that  the  cause 
of  action  accrued  within  six  years  before  that  time,  to  which  the 
defendant  demurred  generally;  although  it  was  insisted  that  the 
replication  was  a  departure  from  the  declaration,  there  being 
seven  years  distance  between  the  day  in  the  latter  and  the  filing 
of  the  bill  as  set  forth  in  the  former,  the  court  were  all  of  opi. 
nion  that  the  plaintiff  was  entitled  to  judgment,  because  the 
promise  declared  on  being  only  by  parol,  the  time  alleged  in 
♦the  declaration  was  but  form,  and  there  being  only  a  departure  [#73 n 
in  form,  which  was  not  shewn  for  cause  of  demurrer,  the  defen. 
dant  could  not  take  advantage  of  it.  They  observed,  that  if  the 
yerdict  had  found  the  promise,  or  the  filing  of  the  bill,  to  have 
been  on  another  day  than  that  stated,  it  would  not  have  vitiat. 
ed  the  proceedings ;  and  if  the  day  or  parish  laid  could  be  made 
material  by  the  defendant  in  such  a  case,  it  would  be  in  hi,s 
power,  in  almost  all  cases,  to  make  the  time  and  place  matter 
of  snbstance  by  artificial  pleading,  which  would  subvert  the 
doctrine  of  transitory  actions,  as  well  as  the  general  rules  with 
respect  to  the  statement  of  time  ^, 

However  where  the  day  in  the  declaration  is  material,  it   .,^    j^. 

seems  that  the  court  will  arrest  the  judgment  after  verdict  for  daymatc- 

ri{u. 

V  Dean  «.  Crane,  1  Salk,  28.  contr^.      »  10  Mod.  314.  S.  C.      "»  I  Str.  ^. 
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tbe  plaintiff  on  a  plea  of  actio  non  accrevU  infra  sex  muu»,  if 
it  appear  that  the  cause  of  action  did  not  in  fact  accrue  within 
six  years  next  before  the  bill  was  filed ;  for  in  assumpsit  a|[UBst 
an  administrator,  where  in  one  of  the  counts  of  the  declaratioa 
the  plaintiff  declared,  that  the  inteistate  made  his  note  to  hia 
dated  the  1st  of  September  1704,  reciting  that  the  plauatiff*  had 
letit  the  intestate's  brother  a  certain  sum,  for  tbe  repajmeot  of 
which  on  the  second  of  June  following  the  brother  had  girea 
his  bond,  whereupon  the  intestate  promised,  that  if  his  brother 
did  not  repay  the  money  and  interest  according  to  the  bond,  he 
would  pay  the  same  to  the  plaintiff;  to  this  the  defeodant  plead- 
ed that  the  cause  of  action  did  not  accrue  to  the  plaintiff  within 
six  years  ;  whereupon  the  plaintiff  replied  a  bill  filed  in  tbe 
12th  year  of  queen  Anne,  and  obtained  a  rerdict ;  it  was  idot. 
ed  in  arrest  of  judgment  that  tli|  cause  of  action  appear  upon  the 
[^*732]  *face  of  the  declaration  to  have  accrued  above  six  years  before 
the  intestate's  death,  for  it  was  complete  on  the  second  of  June 
following  the  first  of  September  1704.  The  court  obsenred  that 
there  was  a  difference  between  declarations  upon  a  parol  pro. 
mise  and  a  promise  by  note,  the  day  in  the  former  being  imma. 
terial,  though  not  in  the  latter :  that  the  issue  being  npon  a 
promise  by  the  note,  it  was  impossible  that  any  subsequent  pro- 
mise  could  prove  that  laid  ;  and  although  a  verdict  will  cure 
any  thing  where  evidence  could  have  been  produced  to  maintain 
the  issue,  it  could  not  help  a  case  where  upon  the  declaration  it 
appears  that  no  evidence  could  maintain  it.  In  this  case,  how. 
ever  strange  it  may  seem  after  the  observations  made  in  a  pre. 
vlous  page,  the  court  observed  that  formerly  it  had  been  held 
that  the  party  should  not  take  advantage  of  the  statute  of  limi. 
tations  without  pleading  it,  but  now  the  law  vras  otherwise. 

^  Accordingly  in  the  principal  case,  the  judgment  was  arrested  °. 

Having  considered  the  necessity  of  pleading  the  statute  of  li- 

lion  cist,     niitations,  and  the  consequence  of  omitting  so  to  do,  or  plead. 

infrd,  &c.  ing  it  improperly,  (which  is  the  same  in  effect  as  not  pleadiig 
^  '  it  at  all)  it  next  becomes  necessary  to  consider  the  proper  form 
of  pleading  it  in  different  cases.  Here  it  should  be  observed 
that  the  general  rule  is,  that  where  the  action  accrues  on  the 
promise,  the  proper  form  of  pleading  the  statute  in  assumpsit 
is  that  the  defendant,  (or,  if  the  plea  be  by  one  only  of  two  de- 

n  Stafford  «.  Forcer,  10  Mod.  312.  1  Str.  2%  S.  C.  Antt  r23. 
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fendants,  that  both  of  them ;  or,  if  the  defendant  is  sued  as 

executor  or  admiDiatrator,  on  a  promise  made  by  the  deceased, 

that  the  testator  or  ^intestate;)  did  not  within  six  years  next    L  f^^i 

before  the  exhibiting  of  the  bill  (or,  issuing  of  the  writ,  or, 

commencement  of  the  rait)  undertake  or  promise,  as  the  plain.' 

tiff  has  complained. 

But  if  the  cause  of  action  did  not  accrue  on  the  promise,  but  w^^^ 
subsequent  to  it,  then  the  time  when  it  was  made  being  altoge-  actio  non 
ther  immaterial,  the  plea  should  not  put  it  in  issue,  but  should  f^JTr"/ 
state  that  the  cause  of  action  mentioned  in  the  declaration  did  proper. 
not  accrue  within  the  time  of  limitation.     It  i^  hardly  necessa. 
ry  to  obserte  that  the  latter  plea,  for  distinction's  sake,  is  usu. 
ally  called  a  plea  of  actio  non  accrevit  infrh  sex  annos^  six 
years  being  the  time  limited  by  the  statute  in  all  actions  on  the 
case  of  the  nature  now  under  consideration. 

If  the  defendant  plead  that  he  did  not  promise  within  six 
years  before  the  action  was  brought,  or  that  it  was  not  brought  arises  on 
ivlthin  six  years  after  the  cause  of  action  accrued,  when  it  ap-  request. 
pears  upon  tbe  face  of  the  declaration  not  to  haye  accrued  upon 
the  promise,  but  upon  a  subsequent  request  m|de  within  the 
time  of  limitation,  and  the  time  and  place  of  which  is  material 
and  issuable,  such  plea  is  not  good ;  therefore  where  the  plain, 
tiff  declared  in  Michaelmas,  4  Car,  1.  on  a  promise  in  conside. 
ration  that  the  plaintiff  would  not  sue  the  defendant  on  account 
of  his  dog  having  killed  five  of  the  plaintiff^s  sheep,  but  suffer 
the  defendant  to  take  them  away,  he  would  pay  him  for  them 
on  request ;  which  promise  he  alleged  was  made  18  Jac,  I,  and 
that  afterwards  in  2  Car,  1.  he  requested  the  defendant  to  pay 
him  for  the  sheep ;  to  which  the  ^defendant  pleaded  that  the  [*734] 
action  was  not  brought  until  six  years  after  the  cause  of  it^d^ 
crued,  it  was  adjudged  that  his, plea  was  bad :  for  in  such  case, 
where  a  thing  is  to  be  done  upon  request,  until  request  made 
there  is  no  cause  of  action ;  and  the  time  of  the  request  was  is. 
auabl*,  and  laid  in  ^  Car.  1.  which  was  within^he  time  limited 
by  the  statute  Jac,  1.  and  when  several  things  are  to  be  per. 
formed  by  the  plaintiff  to  entitle  him  to  his  action,  they  must  • 
all  be  done  before  the  action  is  brought ^  So,  where  the  de. 
claration  was  on  a  promise,  in  consideration  of  the  plaintiff^s 
dellTering  to  the  defendant  a  deed,  to  redeliver  it  to  him  on  re. 

^     •  Shutfopd  V,  Borough,  Godb.  437.  Cro.  C»r.  138.  S.  C. 
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quest ;  and  in  another  count  it  was  stated  to  be  to  pay  die  pha. 
tiff  j£40 ;  and  it  was  ayerred  that  he  had  delivered  the  deed,  a»i 
requested  payment  of  the  money  ;  to  which  the  defendant  plead, 
ed  non  assumpsit  infra  sex  annos^  whereupon  the  plaintiff  dc 
murred,  because  the  cause  of  action  on  the  first  promise  did  net 
arise  until  the  request,  which  appeared  to  have  been  within  the 
six  years,  the  court  supporte4  the  objection. 
Plea  if  ^^  ^^^  moved  in  the  same  case,  that  as  the  payment  of  Use 
bad  as  to   money  was  not  mentioned  to  hare  been  promised  on  request, 

count,  is    *^''®^^''^  *^®  P^^  "^^^  ^ood  as  to  the  second  connt ;  bm  tbe 

so  allege-  court,  on  consideration,  held  the  plea  altogether  bad,  beini^  po. 

^^^'         tire,  and  pleaded  to  the  whole  declaration ;  and  that  bein^  a 

bad  plea  as  to  one  part,  it  was  so  altogether  p.     In  this  case  a 

previous  one  was  cited  as  having  been  so  adjudged  4. 

[♦735]        *  Where  the  promise  is  to  be  performed  on  a  particnlar  event 

Where      to  take  place  after  the  making  of  it,  as  the  cause  of  action  does 

ai^ses  on   °^^  accrue  until  that  event  takes  place,  the  defendant  cannot 

a  tutiu^e     plead  that  he  did  not  undertake  within  six  years,  but  tbat  tbe 
events 

cause  of  action  did  not  accrue  within  that  time ;  as,  if  the  pro. 

mise  be  to  paj  J.  S.  .i^lO  when  he  is  married,  or  returned  from 
Rome ;  because  the  marriage  or  return  in  snch  case  is  necessary 
to  complete  the  cause  of  action  :  the  party  shall  therefore  bare 
six  years  to  bring  it  after  either  of  those  events  takes  place,  al- 
though the  promise  was  made  ten  years  before '.  There  is  in. 
deed  a  case  in  Viner's  Abridgement,  where  a  bill  in  Chancerj 
was  brought  for  a  specific  performance  of  a  promise  by  the  de. 
fendant  to  provide  for  the  plaintiff,  in  consideration  of  his  solL 
citing  a  reversionary  grant  of  a  certain  place ;  to  which  the  de- 
fendant pleaded  that  the  promise  was  made  above  six  years  he» 
^re  the  bill  was  filed ;  and  the  plea  was  allowed :  because  if 
true,  the  case  was  barred  by  the  statute,  though  the  contingencj 
or  time  of  performance  happened  within  the  six  years".  But 
in  a  case  in  Judge  Blackstone^s  Reports,  Lord  Mansfield  ob. 
Served  that  the^ase  in  Viner,  so  far  as  it  respected  the  statute 
of  limitations,  is  clearly  erroneous ;  for  that  statute  proceeds 
upon  the  presumption  of  laches,  which  can  never  happen  dli 
after  the  contingency  is  determined  ^ 

p  Webb  V.  Martin,  1  Lev.  48  «i  Bridges  v.  Ade,  Id.  '  U. 

*  Reynolds  v.  Spencer,  5  Vin.  Abr.  tit.  Contract,  fii.  47.  p.  524.         *  1  Blaf 
.  Rep.  354. 
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It  is  also  a  rnlc  that  if  the  consideration  of  the  promise  be  Orconsii 
executory,  in  which  case  no  cause  of  action  can  arise  until  the  ?^ 

.....  DC 


J.-*! 


M' 


deration 
be  cxecu- 
ccMi^idpration  is  executed,  the  *defendant  must  plead  aciio  non  tory. 

c   '.rcTit^  and  not  non  assumpsit^  infra  sex  annos^  ;  therefore    L  ''^^  I 

rp  the  plaintiff  declared,  that  in  consideration  he^rould  re* 

certain  persons  into  his  houae,  and  provide  for  them  as 

f-  LSts,  and  the  defendant  pleaded  non  assumpsit  infra  sex  anm 

nos^  to  which  the  plaintiff  demurred  ;  it  was  held  no  plea,  and 

<lnf  the  defendant  ought  to  have  pleaded  actio  non  accrevit^  &c. 

fuf  it  is  not  material  when  the  promise  was  made,  if  the  provi. 

sions,  which  was  the  cause  of  action,  were  furnished  within  the  ' 

^^^l  SIX  years  ^.     The  other  point  in  this  case,  as  to  arresting 

the  jadgment,  has  been  already  noticed  ^^. 

So,  though  the  consideration  be  executed,  and  no  request  be 
necessary,  and  the  performance  of  the  promise  depends  on  no  mlse^t© 
particular  event,  yet  where  it  is  to  be  performed  at  a  future  payatfu- 
time  set  by  the  contract,  that  time  roust  fix  the  period  of  limi-  *'^''"^* 
tation,  which  only  begins  when  that  is  elapsed  ;  as,  where  a 
^um  of  foreign  money  is  advanced  to  be  repaid  at  a  particular 
time  and  place,   not  by  returning  the  identical  sum  lent,  but 
the  ralue  of  it  according  to  the  course  of  exchange  ;  until  that 
contract  is  broken,  and  the  day  appointed  is  arrived,  there  is 
no  cause  of  action  ;  and^f  the  suit  be  commenced  before  six 
years  have  expired  from  that  day,  it  saves  the  limitation  ;  es- 
pecially if  no  laches  are  impotable  to  the  plaintiff.     In  such 
lasc  therefore,  the  proper  plea  h  aciio  nonaccrevit  infrh  sex 
(innos  \     This  is  the  case  in  all  actions  on  bills  of  exchange  and 
^promissory  notes^  where  the  plaintiff  declares  on  a  promise  to    r#-,^-i 
pay  according  to  the  teijor  of  the  bill  or  note,  which  is  payable  "* 

^t  a  fixed  time  after  date  or  sight,  and  the  promise  is  supposed 
to  have  been  made  before  the  time  of  the  defendant's  liability 
to  pay  it  is  arrif  ed. 

The  usual  form  of  pleading  non  assumpsit^  or  actio  non  acm 
crevU  infrd,  sex  annos^  (being  general  pleas  in  bar  by  operation  ^][^"5:°^ 
^f  the  statute,)  is  to  say,  that  the  plaintiff  ought  not  to  have  or  actio  non 
maintain,  or  have  maintained  his  action  against  the  defendant ;  ^^rT'^ 
%nd  in  pleading  the  statute  in  the  latter  form,  it  is  usual  to  sslJj 

^  Com.  Dig.  tit.  Action  on  the  case  upon  assumpsit^  H.  6.  ▼  Gould 

•  Johnson,  2  Salk.  422.  2  Ld.  Raym.  838.  S.  C.  w  j„te  728. 

I'  Wittersheim  v.  Cariisle,  1  U.  B.  080. 
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[*738] 

Conclu- 
sion of 
plea« 


!  low  sta- 
vute 

y  J  leaded 
•«rter  rc- 
^oUltion. 


that  the  sereral  causes  of  action  did  not  accrue,  nor  did  &trr 
of  them  accrue  to  the  plaintiff,  witfaia  six  years  next  before  tVi 
issuing  of  the  writ,  or  exhibiting  of  th&bill,  or  commeoccoHT 
of  the  action  ;  nor  do  the  words  moilo  etformd^  seem  nece^sa. 
ry  or  appropriate,  in  pleading  the  statute  in  assuoipstt,  altbodd 
there  is  no  reason  why  ^^  should  not  be  used  in  debt,  wber^ 
the  plain  tiff  dec  lares  with  a  per  quod  actio  accrevit*  Howe^rn 
by  the  same  rule  that  the  defendant  may  plead  non  assumpi: 
generally,  so  as  to  enable  him  to  put  in  i ssue the  promises  loai- 
tioned  in  all  or  any  of  the  counts  of  the  declaration,  it  secir.^ 
sufficient  for  him  to  plead  generally,  that  the  causes  of  actioo 
did  not  accrue  within  six  years,  without  saying  that  aathtf  vf 
them  accrued  within  that  time;  bat  except  so  far  as  it  may  in« 
fluence  the  form  of  the  plaintiff's  replication y,  it  does  not  Sfca 
material  whether  the  plea  contains  those  words,  or  not. 

*  A  plea  of  the  statute  of  limitations,  whether  it  deny  the  pro. 
mise  merely,  or  the  cause  of  action,  within  six  years,  nost  bf 
concluded  with  a  yerification^  and  not  to  the  cotintry,  in  order 
to  give  the  plaintiff  an  opportunity  of  shewing  the  contrarj,  rt» 
replying  the  true  time  that  the  suit  was  commenced,  by  the  15. 
suing  of  the  writ  in  the  present  action,  or  in  a  former  one  h 
which  the  judgment  may  have  been  reversed,  or  arrested,  or 
wheiein  the  defendant  may  have  been  outlawed,  and  rever-^;' 
the  outlawry  ;  or  of  shewing  that  the  plaintiff  was  an  infiant.  ti 
f^me  covert^  &c.  at  the  time  when  the  cause  of  action  accruec. 
so  as  to  bring  him  or  her  within  the  exceptions  of  the  4th  an ' 
7th  sections  of  the  statute,  ^1  Jac.  1.  c.  16.  Besides,  a  plea  c»: 
the  statute  of  limitations,  in  whatever  form  it  is  pleaded,  a.u. 
mits  a  promise  to  have  been  made,  and  that  there  was  one?  i 
cause  of  action  upon  it ;  so  that  it  cannot  in  any  respect  bec<m. 
sidered  as  a  denial  of  the  declaration,  but  rather  an  avoidAn*  - 
of  the  facts  contained  in  it,  on  account  of  the  time  limited  bt 
the  statute  having  been  suffered  to  expire  before  the  action  wr,: 
commenced  «. 

After  the  revolution,  and  the  passing  of  the  statute  1  fF.  a 
M.  whereby  it  was  enacted  that  from  the  10th  of  December, 
(which  was  the  day  that  king  James  departed)  till  the  12tk  i-:' 
March,  1688,  (when  King  William  assumed  the  goTemmeDt'f 


y  2  Lutw.  1606,  r. 


z  And  see  1  Saund.  283.  n.  2. 3  Ssrand.  118. 
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should  not  be  accouDted  any  part  of  the  time  of  limitation  by 

I  he  statute  21  J(tc.  1.;  it  was  argued  that  although  non  aSm 

>umpsU  within  six  years  was  the  usual  way  of  pleading  before 

the  statute  1  If  ♦  &  M.  yet  that  after  *that  statute,  the  plea  [*73^] 

might  to  have  been- within  six  years  and  ninety  days;  but  the 

rourt  would  not  alter  the  former  way  of  pleading,  and  held  that 

if  the  defendant  had  not  promised  within  six  years,  but  within 

six  years  and  ninety^two  days,  that  should  have  been  stated  in 

the  replicatian  ». 

Formerly  the-defendant  used,  in  pleading  the  statute  of  limi.  Recital  of 
tations,  to  recite  it  at  large  ^ ;  but  this  is  not  now  usual,  nor  is  statute, 
it  necessary,  the  statute  21  Jac,  1.  c.  16.  being  without  ques-  "^f*^^*" 
tion  a  general  statute ;  and  it  would  be  highly  inartificial  and 
improper  to  recite  the  statute,  as  any  variance  in  the  recital 
would  be  fatal. 


It  seems  that  where  the  plaintiff  means  to  rely  upon  a  subse-  ^    .. 
quent  promise  or  acknowledgment,  in  order  to  take  the  case  tioninde- 
out  of  the  statute  of  limitations,  and  the  time  alleged  in  the  de-V  ^* 
claration  is  immaterial,  there  is  seldom  any  occasion  for  reply, 
ing  specially  :  such  promise  or  acknowledgment  may  be  given 
in  evidence  under  a  general  replication  in  denial  of  the  plea  <^. 
A.nd  where  the  day  in  the  declaration  is  material,  the  plaintiff 
f^annot  in  his  replication  vary  from  it,  any  more  than  he  can 
state  or  rely  upon  a  contract  made  by  or  to  a  different  person, 
^han  is  mentioned  in  the  *declaration  to  be  the  promisor  or  [*740] 
piomisee.     In  the  latter  case  therefore  he  must  amend  his  de. 
claration,  by  stating  the  promise  on  which  he  means  to  rely, 
either  by  adding  additional  counts,  or  otherwise  as  the  case 
may  require.     Nor  can  a  conditional  promise  be  given  in  evi- 
dence on  a  declaration  stating  an  absolute  promise.     In  one 
(ase,  it  was  contended  that  upon  a  demurrer  to  a  plea  of  the 
statute  of  limitations,  an  express  promise  could  not  be  insisted 
on,  nor  could  the  plaintiff  rest  upon  any  thing  but  an  implied 
promise,  and  therefore  if  the  plaintiff  meant  to  rely  upon  any 
other  he  ought  to  reply  an  express  promise  within  six  years ; 

»  Snode  «.  Ward,  3  Lev.  283.  ^  Com.  Dig.  tit.  Action  on  the  case 

'ipon  atnmptit,  H.  6.  cites  2  Mod.  Ent.  142.  «  Williams  «.  Djde, 

l\akc*s  Rep,  68.  Com.  Dig.  tit.  Action  on  tlie  case  upon  assumpiit,  H.  7. 
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but  this  notion  of  replying  an  express  promye  is  taiy  jc^- 

ciously  rejected  in  a  note  upon  the  abore  case,  oh  the  from4 

that  whether  the  contract  be  express  or  implied.  It  It  ai  eithef 

case  presumed  or  supposed  to  hare  been  in  fact  maide  by  th» 

party,  and  is  always  so  stated  in  the  declaration.     An!  after 

stating  in  the  declaration  that  the  defendant  promised,  it  wouM 

it  seems  b^  tautology  to  say  in  the  replication  that  Jie  expressly 

promised  (1.    The  common  replication  to  a  plea  of  nots  ^nump*. 

sit^  or  actio  non  accrevH^  infra  sex  arinos^  contalm  a  mere  de. 

nial  of  the  fact  alleged  therein  %  and  conclades  to  the  covntrr. 

If  the  defendant  pleads  that  the  several  causes  of  action  did  dou 

nor  did  either  of  them,  accrue  within  six  year?,  it  Matiiat  thit 

the  plaintitf  may  reply  that  they,  or  som^  of  them,  accrv^d 

within  that  time  ;  as  it  is  a  direct  aifirmatiTe  of  tlie  latter  vorth 

of  the  plea,  and  therefore  a  good  issue  ^. 

[*74l]      *There  is  in  general  no  necessity  to  state  in  the  replication  tbf 

Where      true  time  of  exhibiting  the  bill,  or  issuing  the  writ ;  for  a  geoa. 

to  shew     1^1  ^^tle  will  be  in  faTour  of  the  plain Itff,  and  it  iff  iocnmbent  c*a 

when  pro.  the  defendant  to  shew  the  true  time  when  the  bill  was  exhibited. 


^'^jic  '  '^  ^^  means  to  take  advantage  of  it;  for  which  purpose,  it  seems 
he  ought  to  compel  the  plaintiff  to  entitle  his  declaration  acconl- 
ing  to  the  truth,  where  the  title  becomes  materials.  Bot  if  thp 
plaintiff  elect,  as  he  may,  to  make  the  process  the  coTniiienc&. 
ment  of  the  suit,  and  in  fact  the  statute  had  mn  before  tlie  time 
of  declaring,  though  not  before  the  process  was  sued  out.  It  tlieti 
rests  with  him  to  shew  when  thfe  process  was  issued,  and  thit 
the  defendant  undertook,  or  that  the  cause  of  action  accnic*d 
within  six  years  before  that  time. 

There  is  a  case  in  Salkeld,  where  it  appears  to  have  becD  hoU 

13*11  ^wC* 

Micidle-  ^^  ^"  demurrer  to  a  replication  of  a  bill  of  Middlesex,  retanu 
sex  may  able  the  same  day  that  it  was  tested,  that  there  could  not  be  sucli 
retlTiSS!^  a  bill  of  Middlesex,  and  the  statute  of  limitations,  on  which  ttw 
bledayof  security  of  all  men  depends,  was  to  be  favoured  ^  Bot  in  s 
^^'        subsequent  case,  on  an  application  to  Set  aside  a  bill  of  Middle. 

sex  because  it  was  returnable  the  same  day  it  was  issued,  it  wa? 

said  that  whatever  might  have  been  the  practice  formerly.  It  wa« 

d  2  H.  B.  563.  a.  «  Com.  Dig.  tit.  Action  on  the  case  upon  at- 

iumpiitt  H.  T.  ^  Scott  v.  Charleton,  2  Lutw.  1606, 7.  a  BcJie 

V.  Norden,  4  Esp.  Rep.  73.  *>  Green  v.  Rivett,  2  Salk.  421,  M.  iU}T« 

772.  S.  C.  See  also  2  Blac.  Rep.  1132.  ace. 
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In  e?e]7dft7>s«Kperieneeiiow  to  sue  out  writs  returnable  as  that 
was,  and  that  the  court  had  repeatedly  refused  to  set  them  aside. 
In  this  case  the  court  said  the  practice  was  as  stated » ;  and  *ap*  [^742] 
pear  to  have  o?er.niled  the  case  in  Salkidd  and  Lord  Raymond, 
jnst' quoted. 

Howerer  if  the  writ  replied  appear  to  be  retamable  on  an  Aliter,  if 
impossible  day,  it  may  perhaps  be  considered  as  void,  as,  if  it  return  be 
be  retomable  on  Monday  in  three  weeks  of  the  holy  Trinity,  ble,oruR» 
when  there  is  no  soch  day,  it  being  on  a  Sunday  J.     And  if  the  ^^^^^' 
writ  be  so  ill  pleaded  that  it  cannot  be  known  when  it  was  re. 
tnmable,  whether  on  the  day  of  the  teste  or  a  year  afterwards, 
as  appears  to  haye  been  the  case  in  Green  and  Rirett,  the  repli. 
cation  may  perhaps  be  demurrable  on  that  account  ^. 

In  answer  to  a  plea  of  the  statute  of  limitations,  the  plaintiff  latitat 
may  reply  that  he  sued  out  a  latitat  in  the  court  of  King's  Bench  "^y  ^ 
against  the  defendant,  within  the  time  limited  by  the  statute,  in  ^^ 
the  soft  in  which  he  has  declared  against  him,  and  with  intent  so 
to  declare  * ;  fbr  although  it  has  been  frequently  made  a  ques. 
tJon,  yet  it  is  now  clearly  settled,  that  a  latitat  out  of  the  court 
of  King's  Bench  is  in  the  nature  of  an  original  writ,  or  rather  a 
capiat  in  the  Common  Pleas  ">•  There  could  be  no  doubt  but 
that  exhibiting  the  bill  was  bringing  the  action,  and  therefore 
the  plea  that  six  years  had  run  before  the  exhibiting  of  the  bill 
was  certainly  good  ;  but  the  latitat  was  held  (and  rightly  held) 
to  saTO  the  bar,  within  the  reason  and  equity  of  the  case,  and 
the  statute.  The  statute  did  not  intend  to  bar  the  party,  un. 
less  he  had  acquiesced  six  years ;  and  if  he  sued  out  a  latitat  to 
bring  the  defendant  into  ^custody,  that  he  might  declare  against  [*743] 
him,  he  did  not  acquiesce  within  the  true  meaning  of  the  act ; 
though,  artificially  the  bill  is  upon  the  record  the  first  st^. 
The  day  he  sued  out  the  laiitat  he  might  haTO  taluen  out  an  ori. 
ginal ;  and  any  construction  of  the  statute  to  make  it  bar  the 
one  form  of  suing,  and  not  others,  woukl  have  been  contrary  to 
its  true  intent,  and  nugatory.  But  to  bring  it  within  the  true 
equity  of  the  law,  the  latitat  must  be  taken  out  with  intent  to 
declare  in  that  action,  and  must  be  continued  to  tha  filing  of 
the  h\\\^. 

•  Ozlade  v.  Da\id8on,  4  O.  &  K.  6t0.  J  Pnine  «.  Maaon,  11  Mod 

1201  2  BUc  1132.  S.  P.       "^  2  Blac  1132,  3.        >  2  Ski.  S3.         »  Hen- 
aereon  «.  tnuuker,2  Bur. 961.  Cowp.  456.  S.C.  »  Per  Li»rd Manf- 

fieUI«  in  Johnson  «.  Smith,  /</•  and  see  3  Bur.  124.'?. 
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Tnte  '°  ^^^^  ^  replication  it  is  questionable  liow^er,  bow  &f  it 

should  be  is  sufficient  to  say  that  the  plaintiff  sued  out  the  iaiital  vx  siidi 
a  term  within  the  time  limited  by  the  statute,  without  sliewiiis 
the  particular  day  in  the  term  on  which  it  i«Stted  ;  for  in  die 
case  last  cited,  where  the  replication  was  in  that  form,  to  which 
the  defendant  demurred  specially,  shewing  for  cause  that  It  was 
uncertun,  and  no  issue  could  be  taken  npon  it,  it  was  tni\j 
argued  that  the  usual  form  is  to  shew  the  day ;  and  aitliough  it 
was  contended  that  the  writ  should  haye  been  presumed  to  have 
issued  on  the  first  day  of  the  term,  Roll,  C.  J*  said,  tlutt  the 
plaintiff  ought  to  have  shewn  the  teste  of  the  httUai^  the  tine 
being  material  for  the  purpose  of  ascertaining  whether  it  wu 
sued  forth  within  the  period  of  limitation.  But  Jennan  dif. 
fered  in  opinion  ;  whereupon  the  court  took  time  to  advise^. 

t 4^7441       *  Where  a  laiitat  is  replied  as  the  commencement  of  the  suit, 
etum     ^^  TOMSi  appear  to  have  been  returned  p,  and  continued  from  time 

andconti-  to  time  until  the  filing  of  the  bill,  otherwise  the  replioation  is 
nuHiiccs  Of  «^ 

not  good ;  although  the  continuances  are  so  miith  a  matter  of 

form  and  of  course,  that  they  may  be  made  by  the  attornejrs  in 
their  chambers.    It  seems  that  the  replication  may  shew  conti- 
nuances for  fiye^,  or  eren  seven  years^  Aad  they  may  ewn  be 
entered  after  the  statute  is  pleaded*. 
.  In  a  case  in  Carthew,  Holt,  C.  J.  is  reported  to  haTe  said, 

tion  in  ac-  ^^^^  there  is  a  difference  between  a  ciyil  aption  for  an  injury  by 

tions  on    the  common  law,  and  an  action  for  a  penalty  given  by  a  statute : 

penal  sta-  ^  j  ^^  j  i 

tutes.  for  although  in  the  first  case,  the  suing  out  of  a  laHlni  -within 
the  time  of  limitation  and  continuing  it  afterwards  is  sufficient, 
yet  in  the  other  case,  if  the  party  proceeds  by  bill  helraght  to 
file  his  bill  in  the  time,  that  it  may  appear  npon  the  record  to  ha?e 
been  so  filed.  However  the  plaintiff  in  the  case  cited  had  judg. 
ment;  though  afterwards  a  writ  of  error  appears  to^hare  fkin 
brought,  the  result  of  whicb  is  not  stated  in  Carthew's  report  ^. 
It  appears  to  have  been  determined  in  actions  on  penal  statutes. 
which  must  be  brought  within  a  limited  time,  that  the  plaintiff 
may  shew  the  true  commencement  of  the  prosecution  contrarv 
to  the  fiction ».     This  indeed  seems  to  allude  only  to  the  true 

o  Coles  «.  Sibsye,  Sty.  178.  S.  C.  P  Brown  «.  Babhington,  2  Ld. 

Baym.  880.  Carver  v,  James,  Willes  258.  Post,  and  see  2  Keb.  46.     4  Dacy 
«.  Clincli,  2  Sid.  53.  '  Id,  Scdqu?  Se&  Willes,  260.  » Weldon 

•.  Greg,  Sid.  60.  tCuUifbrd  ».  Bhmdfopd,Carth.  232.  «  5  Bur. 
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time  of  filing  the  bill,  in  oppositioQ  to  the  general  memorao. 
dum.  But  there  i^re  ^ther  cases  in  the  books,  which  completely 
overturn  the  distinction  taken  bj  Holt,  C.  J^. 

*It  has  been  held  on  demurrer,  that  a  replication  of  a  laiitat   [*745] 
to  a  plea  of  the  statute  of  limitations  is  well  enough,  without  g^j^^i^m 
shewing  a  bill  of  Middlmex"^,  although  the  latter  is  supposed  of  Mid- 
to  be  the  foundation  of  the  former,  and  to  issue  before  it^;  for 
by  the  established  practice  of  the  court,  of  which  the  judges  will 
take  notice,  it  is  not  in  point  of  fact  issued,  but  the  latitat  is 
sued  oat  in  the  first  instance  without  any  bill  of  Middlesex, 
unless  the  deiendant  lives'  in  that  country,  and  then  any  latitat 
is  unnecessary. 

It  was  never  doubted  but  that  an  original  writ  might  be  re-  n^^jj^j^. 
plied  to  a  plea  of  the  statute  of  limitations ;  but  it  seems  that  tion  of 
if  the  origlBal  be  not  proper  as  to  the  nature  of  the  action,  or  ^!| 
the  parties  to  it,  so  that  the  plaintiff  could  not  have  obtained 
judgment  upon  it  for  the  cause  of  action  now  prosecuted,  the 
replication  will  be  bad,  on  demurrer,  in  arrest  of  judgment,  or 
on  a  writ  of  error ;  forit  is  certainly  as  material  that  the  writ 
should  be  adapted  to  the  action,  as  that  it  should  regularly  bo 
returned  and  continued ;  and  an  issue  whether  the  promise  was 
within  the  limited  time  before  the  issuing  of  a  writ  not  adapted 
to  the  oause  of  action,  and  on  which  the  plaintiff  could  not  have 
declared  for  that  cause  (whatever  his  intent  may  have  been  in 
issuing  it)  ia  quite  immaterial.  But  any  fault  in  the  form  of  the 
writ,  which  must  have  been  pleaded  in  abatement,  will  not  be 
any  objectloi^to  its  being  replied  to  a  plea  of  the  statute  of  li- 
mitations y* 

*So,  vrhere  the  action  is  brought  by  an  executor,  who  replies    [*746] 
a  writ  to  avoid  a  plea  of  the  statute,  it  cannot  be  objected  that  HepUca- 
It  does  not  appear  that  he  took  out  the  writ  as  executor,  if  it  be  writ  by 
said  in  the  beginning  of  the  declaration,  that  the  plaintiff  brings  executor, 
the  action  as  executor,  and  then  it  is  stated  in  the  replication, 
that  he  took  out  the  writ  in  this  sviit,  in  which  the  defendant 
appeared^  and  he  declared  against  him  >. 

v^  See  6  D.  &  E.  617, 18.  ^  Hollister  v,  Coulston,  1  Str.  550. 

«  Crokatt «.  Jones,  W.  734.  7  Kinsey  v.  Hey  ward,  and  MoySe  v. 

Brereton,  ubi  tuprd.  Et  vide  2  Ld.  Raym.  882.  and  Spencer's  case,  6  Co.  10. 
^  Karver  «.  James,  WiUes  257. 


Doabted       ^^  '"  obserrabte  that  a  ctgnas  qt$ure  ciausum  Jregii^  Intbe 
if  capiat    Commoa  Pleas  is  not  like  aio^t/ot  in  the  King's  Boich;  bKai^ 
^1^^^     a  latitai  is  an  ancieot  process  of  the  K.  B.  aod  was  a  procf ':  i 
that  court  at  the  time  of  makit^  the  statute  of  limitatioiK ;  ^-^ 
use  of  it  is  only  to  take  a  man  into  custody,  and  then  the>  i:?- 
clare  against  him  in  the  custody  of  the  marshal  of  the  Marsi a- 
sea ;  but  when  a  man  is  brought  in  by  a  clmuum  JregU  in  ''^ 
Common  Pleas,  they  do  not  declare  against  him  in  thecustri} 
of  the  warden  of  the  fleet,  but  upon  an  original  proper  for  k 
action.     And.  this  practice  of  clausum  fregU  in  the  Comr •  :• 
Pleas  is  new,  for  they  hare  another  way  to  sue  there,  tiz.  I 
original ;  but  in  the  King's  JBench,  a  laiiiai  in  some  action^  i* 
the  only  way  to  commence  the  suit,  and  this  being  the  proc<^- 
of  that  court  at  the  time  of  making  the  statate  of  Itmitationsu 
must  be  understood  to  have  been  within  the  meaning  of  the  a> 
Powell,  J.  in  the  case  cited  retained  his  original  opinion,  th 
the  shewing  of  a  clausumf  regit  would  aYoid  the  statute  as  «•: 
as  a  IcUiiat ;  observing,  that  it  was  the  ancient  process  of  i' 
Common  Pleas,  and  very  useful  in  saving  the  fine  due  upon  ^r 
[*747]    original,  which  is  never  sued  *out  if  there  is  a  verdict  id  ''^ 
cause,  but  only  after  a  demurrer.     In  the  case  cited,  it  was  n 
necessary  io  determine  the  principal  question,  whether  a  iU 
aumf regit  could  be  replied  to  a  plea  of  the  statute;  but  a;V 
verdict  for  the  plaintiff,  on  an  issue  taken  by  the  rejoinder  «:< 
ther  the  promise  was  within  six  years  befare  the  suing  of  it  oc 
the  judgment  was  reversed,  because  the  writ  was  not  stated 
the  replication  to  have  been  returned  ^ 

However  it  was  settled  in  a  subsequent  case,  that  a  cap' 
may^with-  >°  ^^^  Common  Pleas  may  be  replied  to  a  plea  of  the  statute 
out  ori-      limitations,  without  setting  forth  the  c^igiaol ;  it  being  the  cf^ 
**  stant  course  of  the  court  of  Common  Pleas  to  take  out  a  coy 

without  an  origiual.     Nor  is  it  any  objection  that  a.  ct^'as  p*- 
supposes  an  original ;  for  a  /oft'^a^  as  much  presupposes  a  bill 
Middlesex^.    The  court  always  intends  that  an  original  has  r 
gularly  issued  whereupon  the  ctqna»  is  grounded  ^. 

In  the  case  cited  from  Willes,  it  was  objected  to  the  repli- -^ 

return  be  ^^^^  ^^^^  ^^^  ^^^^  ^^'^  ^^^  °^^  good,  because  it  was  returnab 
general.  ^ 

a  Brown  v.  Babbtngton,  2  Ld.  Rttvm.  880.  >»  Richards  v.  V>\v 

man,  Willes  258.  Karv«r  v.  Jamoft>  Id,  S.  P.  ^  IjM^w  v.  M«>xon« 

Blac.  Rep.  925. 


I   a  common  return  day,  whereas  it  ought  to  hare  been  on  a 

ly  certain ;  and  that  as  it  was  not  stated  to  have  been  returned, 

icrefore  all  the  continuances  as  well  as  the  writ  itself  were 

old.      And  Mr.  J.  Fortescue  Aland  was  of  that  opinion ;  but 

.ord  Chief  Justice  Willes  and  the  other  two  jtidges  were  of  opi. 

ion  that  the  process  was  only  voidable,  and  not  void,  for  the 

rst  of  the  above  ♦reasons ;  therefore  if  it  had  been  returned  it    r #1740-1 

rould  have  supported  the  continuances,  for  the  sheriff  was 

obliged  to  return  it  even  though  it  had  been  returnable  ona  die» 

ion  Juridieus  ^. 

As  to  the  second  of  the  above  objections^  Mr.  J.  Fortescue  i^^g^i^ 
\land  was  of  opinion  that  the  writ  need  not  be  returned,  as  it  stated  to 
lad  been  so  adjudged  in  a  former  case  «.     But  as  Lord  Chief  ^d**  ^"^' 
Justice  Willes  observed,  even  in  that  case,  Mr*  J.  Blencowe 
svRs  of  another  opinion ;  and  the  reason  on  which  the  6ther 
\  adges  weiit  was,  that  it  did  not  appear  in  that  case  whether  the 
fi  rst  writ  was  resumed  or  not ;  they  said,  they  would  intend 
that  the  first  writ  was  returned  unless  the  contrary  were  shewn 
on  the  other  side.     But  that  cannot  be  intended  where  it  is  not 
alleged  that  the  writ  was  ever  delivered  to  the  sheriff,  and  it  is 
oxpressly  alleged  that  the  sheriff  nerer  returned  it.      Besides 
the  resolution  in  Kinsey  and  Heyward,  though  founded  on 
strong  circumstanced,  was  afterwards  reversed  by  the  court  o^ 
King's  Bench,  where  it  was  held  that  the  plaintiff  ought  to  plead 
thai  he  had  delivered  the  writ  to  the  sheriff,  and  that  it  was  re« 
turned  ;  which  judgment  was  affirmed  in  the  House  of  Lords. 
There  is  another  case  exactly  to  the  same  purposed     These 
cases  seem  to  be  founded  on  the  reasons  given,  and  rules  laid 
down  in  a  case  in  Cokeii^.     It  would  indeed  be  strange  to  conti. 
nue  a  writ  that  was  nevt^  returned ;  besides  that  it  would  be 
rery  inconvenient  if  a  plaintiff  might  sue  out  a  writ  and  keep  it 
in  his  pocket  for  six  years  together,  of  which  the  defendant 
"^^could  not  possibly  have  any  notice,  and  then  enter  and  conti.    r*749] 
nue  it  down  to  avoid  the  statute *». 

In  a  case  in  the  modem  Reports,  Lord  Holt  is  reported  to  Return, 
have  said,  that  in  replying  to  a  plea  of  the  statute  of  limitations  j}??^^^? 

<l  Karver  «.  James,  Willes  250.  £t  vide  3  BUc.  1131.    i\wt  751. 
e  Kinsey  t,  Heyward,  1  Lutw.  256.  260.  f  Breretonv.  Mosrse,  1 

Lutw.  7F9, 80.  s  Spencer's  cas^  6  Co.  10.'  ^  Karver  v.  James» 

W'iUes  358,  &c.  2  Str.  1241.    And  see  6  D.  &  E.  S.  C.  619.  fer  BuUer,  J 
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he  always  used  to  plead  the  return,  and  not  the  purchase  olili<^ 
writ ;  for  it  was  the  return  that  gave  the  possession  of  them^ 
to  the  court ;  and  if  one  were  to  continue  a  /(rff/<rf  for  sewJ 
years,  he  must  get  the  first  return,  upon  which  return  yonirw* 
your  continuances  down,  though  you  nerer  take  out  anout' 
vrit ;  and  there  is  a  vast  difference  between  a  writ  to  which  is* 
defendant  has  to  plead,  and  to  which  he  has  not ;  for  intbefft. 
mer  case,  there  must  be  Some  sort  of  return,  as  the  court  cjr. 
not  hold  plea  of  a  writ  before  it  comes  back  to  them*, hnt  id k- 
latter,  as  the  court  have  not  to  determine  any  plea  oponf^ 
writ,  there  is  in  general  no  necessity  for  returning  it  to  tbc 
The  case  cited  was  in  scire  facias. 

If  the  first  of  several  writs  sued  out  be  returned  of  w^^ct- 
Son***^     there  can  be  no  objection,  for  continuances  may  be  cntercili 
where       any  timeJ ;  but  where  in   order  to  shew  that    the  actioc  ' 
STver^     brought  in  due  time,  it  is  necessary  for  the  plaintiff  to  shev  it: 
writs  ma-  the  first  of  two  writs  was  sued  out  in  time,  that  writ  inu*ta 
^^"***       pear  to  be  returned,  for  until  the  return  of  it  the  court  caiu 
award  an  aliasK      But  there  is  a  manifest  distinction  ben»'' 
such  a  case,  and  where  the  plaintiff  relies  upon  one  writ  p-- 
sued  out  in  proper  time,  sufficient  to  warrant  his  declaratif 
r*760l   *^  which  case,  there  is  no  *necessity  to  shew  the  vrrit  retun:* 
And  in  the  King's  Bench  the  practice  is,  that  although  if  '■ 
plaintiff  do  not  declare  by  the  end  of  the  term  next  after  <h.r 
which  the  process  is  returnable,  the  defendant  may  sign  jt 
inept  of  non  pros,  yet  if  he  do  not  sign  such  judgment,  * 
plaintiff  may  declare  at  any  time  within  a  year  after  suii^g 
his  writ  K     Therefore  if  the  writ  appear  to  have  been  sued 
within  the  time  of  limitation,  and  the  plaintiff  declares  widr 
year  after  the  time  of  suing  it  out,  tliat  is  sufficient,  witf.> 
shewing  the  writ  to  be  returned™,  in  tbe  court  of  Kihg^s  Ber 
But  by  the  practice  of  the  court  of  Common  Pleas,  in  all  n 
where  the  plaintiff  does  not  declare  before  the  end  of  the  sev  v 
term,  or  obtain  a  rule  for  time  to  declare,  his  cause  is  ou' 
court";  and  therefore  it  appears  that  the  plaintiff  must  sh- 
that  the  writ  was  returned  and  continued,  if  he  do  not  dec' 
within  that  time,  in  that  court 

i  Attwood  r.  Burr.  7  Mod.  5.  i  Bates  «.  Jenkinson,  cited  6  D 

E.618.  k  Harris  «.  Woolfoi:^^  6  D.&E.  617.  *  Pars: - 

King,  r  D.  &  E.  6.  «n  Id.  »  Sykes  v.  Baucens,  2  N.  R.  404 
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And  where  two  writs  appear  to  be  issued,  one  within  the  ^v^^ie 
lime  limited^  and  the  other  not,  it  is  necessary  that  the  first  botli 
ivrit should  be  returned,  in  order  to  connect  it  with  the  second,  ^j^^^^  ^r 
md  thereby  make  the  action  appear  to  be  commenced  in  due  ^^' 
ime<» ;  though  where  both  writs  are  sued  out  in  time,  and  the 
atter  of  them  only  is  pleaded  as  an  alias  or  pluries  writ,  that 
may  be  considered  as  the  commencement  of  the  action  ;  and  if 
lot  a  proper  commencement,  for  want  of  an  original  writ  being 
[)revionsly  sued  out  and  returned,  the  defendant  should  apply 
0  the  court  to  set  aside  proceedings  for  irregularity,  but  can. 
lot  otherwise  object  to  it  p. 

"^An  attachment  of  privilege,  though  inforjnal,  being  return.    [*751] 
ible  on  a  general  return,  may  be  replied  as  the  commencement  Attach- 
)f  an  action  to  aroid  the  statute  of  limitations  ;  such  a  writ  pUed, 
not  being  a  nallity,  for  the  court  on  application  would  amend  f^^)?^ 
t.    If  the  cause  proceed  and  the  plaintiff  recover  on  such  pro. 
:ess,  and  the  judgment  be  staid,  or  reversed  for  the  irregularity, 
the  plaintiff  by  the  fourth  section  of  the  statute  of  limitations 
w^ould  have  a  year's  time  to  proceed  in  a  new  action,  after  the 
judgment  had  been  reversed  or  arrested ;  which  shews  the  mean- 
ing of  the  statute  to  be  that  a  snit  actually  begun,  however  in. 
formally  or  irregularly,  should  be  sufficient  to  stop  the  limita- 
tion.   Therefore  j  udgment  was  given  for  the  plaintiff  on  demur. 
rer  to  a  replication  of  an  attachment  of  priTilege,  which  appear. 
?dto  be  returnable  on  a^ general  return,  though  the  rules  of 
practice  require  such  writs  to  be  made  returnable  on  some  cer. 
:ain  day  before  or  after  the  general  return  days  in  the  terms  <i. 

It  is  hardly  necessary  to  observe  that  an  attachment  of  privi. 
e|;p,  like  any  other  process,  if  replied  to  a  plea  of  the  statute  &c.  must 
)f  limitations,  must  be  shewn  to  have  been  returned  and  conii.  ^  shewn. 
lued  to  the  time  of  declaring  ;  and  that  a  bill  of  Middlesex,  or 
he  like,  cannot  be  considered  as  a  continuance  of  an  attach*. 
ncnt,  any  more  than  an  attachment  can  be  considered  as  a  con- 
inuance  of  a  bill  of  Middlesex  ^  And  a  taiiter  processum  is 
lot  sufficient  to  shew  a  continuance  of  the  one,  any  more  than 
he  other ;  the  distinction  being,  thatit  is  not  so  to  shew  a  mat. 
er  before  declaration,  though  it  has  been  held  otherwise  with 

0  Stanway  v.  Perry,  2  B.  &  P.  157-  P  Toms  v.  Powell,  7  East,  536. 

3ut  see  Fairman  v.  Bryant,  7  D.  8c  E.  26.  noih.  q  Leadbcter  v.  Mark- 

and,  2  Blac.  Rep.  1131.    Antt74».  Post  752, 
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respect  *to  subsequent  matters'.  The  plaintiff  should  ti»¥- 
fore  state  the  continuances  at  lengthy  by  vicecomes  mm  nuH 
hreve^  where  the  writ  is  returnable  in  a  previous  tena  to  Htm 
in  which  he  has  declared,  at  all  events  where  it  is  r^uraabr: 
more  than  a  year  before  that  time  ;  for  it  is  impossible  that  U 
could  appear  after  the  year,  so  as  to  enable  the  plaintiff  to  ik. 
clare  against  him  in  the  term  of  his  appearance,  oUr  a  writ  ^hol 
out  at  that  distance  of.  time.  But  in  the  case  cited,  it  wa^ 
said,  that  if  the  plaintiff  after  a  taliter  procesMum  Jwt^  kni 
shewn  the  last  attachment  and  the  return  thereof,  iipoii  whi. : 
in  truth  the  defendant  did  appear,  it  had  beea  well  e»oa^K 
without  shewing  the  continuances ^ 

In  a  subsequent  case  in  error,  the  court,  after  taking  time  (a 
Consider,  held  that  an  attachment  of  privilege  in  the  Coamcs 
Pleas  is  in  the  nature  of  an  original  writ ;  and  if  an  ori^u 
writ  or  attachment  is  replied  to  a  plea  of  the  statute  of  iimit.^ 
tioDS,  it  is  sufficient  to  shew  the  teUe  of  it  vhea  it  issued,  witK 
out  any  continuances  »;  according  to  a  case  in  Styles,  wber^- 
it  was  held  not  necessary  to  shew  the  continuances  in  socfe « 
case,  there  being  an  appearance  " ;  although  if  a  kUiUH  or  rb-*. 
mon  clausum  f regit  be  replied,  it  roust  be  sfaevn  that  it  vr^- 
continued  properly,  to  make  it  the  foundation  of  the  suit  * 
according  to  the  case  of  CulUford  and  Blandfoid,  befor. 
quoted^. 

It  is  true  that  if  an  action  be  commenced,  though  infarmau^ 
to  prevent  the  operation  of  the  statute,  it  *will  have  that  efi^^ 
if  it  be  duly  continued  ;  but  the  plaintiff  cannot  reply  that  t 
first  sued  out  a  bill  of  Middlesex,  and  afterwards  abandon< 
the  proceeding  on  it  and  sued  out  an  attachment  of  privile'^ 
which  bears  no  analogy  to  the  former  proceeding,  aad  caan 
be  a  continuance  of  it.  Indeed  where  the  plaintiff  has  he* 
guilty  of  a  mere  omission  or  irregularity,  the  court  will  int.^ 
pose  and  grant  him  indulgence  for  the  sake  of  preserving  n 
right  of  action,  and  it  is  on  that  ground  that  they  permit  cod- 
nuances  to  be  added  afterwards  ;  but  where  it  appears  that  t 
has  discontinued  the  former  suit,  and  sued  out  another  writ  • 
a  different  nature,  it  is  impossible  to  consider  it  as  a  coatin-. 

•  Budd  V.  Berkenheady  2  Salk.  420.  1  Show.  366.  S.  C.  <  Car. 

144.S.  C.  «  Finch  «.  Wlson,  1  Wilg.  ler.  ▼  WhitehciC 

Auckland,  S^.  373. 401.  «  1  Wilf .  168.  >  C^k  232. 
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ion  of  the  former  action.     He  must  pursue  bis  original  suit,  In 
:he  mode  allowed  by  the  courts  y. 

Therefore  if  the  suit  be  commenced  against  an  attorney,  or 
other  officer  of  the  court,  the  statute  can  only  be  avoided  by  a  tionofbiU 

replication  of  a  bill  haying  been  filed ;  which  may  be  done  in  affain»t 

'^  *  attomevg 

vacation  to  save  the  statute,  and  even  in  common  cases*,  as  of  or  pn/ 
the  preceding  term,  by  stating  the  true  day  when  it  was  filed,  *^"^'*- 
by  way  of  memorandum  \     So,  a  bill  may  be  filed  against  a 
prisoner  in  the  same  manner  *>•   The  replication  of  such  bill  be* 
ing  filed  may,  and  should  it  seems  state  the  true  day  when  it 
was  filed,  as  the  time  of  which  it  was  filed  ^. 

So,  in  an  action  against  a  member  of  parliament,  the  plaintiff 
may  reply  an  original  writ,  or  bill  filed,  ♦during  as  well  as  af.    L  '.  ^^J 
ter  the  time  of  privilege,  without  breach  or  contempt  of  it,  and  or  bill,  * 

continue  such  writ  or  bill  till  the  privilege  be  determined ;  there.  &S^n>^ 

'^  ^  member 

fore  it  js  that  neither  privilege  of  parliament,  nor  vacation  of  parlia- 

time,  nor  the  courts  being  shut  from  any  other  cause,  as,  the  ™^^ 

usurpation  in  King  Charles's  time,  is  no  excuse  against  the  sta* 

tute  of  limitattons,  not  being  excepted  out  of  the  statute^'.  And 

where  in  asewnpsit  the  defendant  pleaded  the  statute  of  limita. 

tioDs,  to  which  the  plaintiff  replied  that  the  defendant  was  a 

member  of  parliament,  &c.  the  plea  was  over.ruled,  because  an 

original  might  have  been  filed  and  continued  without  breach  of 

privilege,  and  it  is  of  absolute  necessity  that  it  should  be  so,  in 

order  to  save  the  statute  of  limitations ;  for  otherwise  that  case 

uot  being  provided  for  by  an  exception  in  the  statute,  the  plain. 

tiff  would  be  barred  of  his  action  notwithstanding  he  had  no 

means  of  pursuing  it«. 

If  an  action  be  commenced  in  an  inferior  court,  and  be  after,  ^i  •  ^  • 

'  Plaint  m 

wards  removed  by  habeeis  corpus  into  the  King's  Bench,  the  inferior  • 
plaint  in  the  inferior  court  and  the  subsequent  proceedings  in  ^°^^' 
the  court  above  may  be  replied  to  a  plea  of  the  statute  of  limi. 
tations,  though  they  proceed  in  the  superior  court  de  novo  f. 
The  reason  seems  to  be,  that  any  legal  commencement  of  the 
suit,  followed  up  in  a  legal  way,  and  as  much  continued  as  lies 

y  Smith V. Bower,  3Dl  &  £.  663.  z  Waghome «. Fields^ 5 D. &  E. 

173.  •  Dodsworth  u  Bowen,  Id.  325.  **  Heron  v.  Edwards,  8 

D.  Sc  E.  643.  «  Snell  V.  PhilUps,  Peake's  Rep.  909.  ^  Lee  v. 

Rogers,  1  Lev.  110.  «  Binyon's  case*  2 Ld.  Raym.  1113.  Carth.Sr.  1 

.Sho.  99.  S.C.  f2  Sid. ^28. 1  Ld.  lUym.  553.  S.  P.- 
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in  the  party's  power,  negatives  any  laches  on  his  part,  and  coiic> 
within  the  equity  of  the  statute^.     Accordingly,  where  an  ftc- 

[♦755]  fion  was  brought  in  the  palace  conrt,  *and  after  some  proced. 
ings  there  and  the  six  years  had  expired,  tiie  defendant  rcisotFO 
the  cause  by  habeas  corpus  into  the  King's  Bench,  where  u 
plaintiff  declared  de  novo,  and  the  defendant  pleaded  that  tV 
cause  of  action  did  not  accrue  within  six  years  before  the  tot 
of  the  habeas  corpus^  it  was  held  to  be  a  good  plea ;  but  tkt 
the  plaintiff  might  reply  the  suit  below,  and  shew  that  to  ha^^ 
been  within  the  six  yeai*s  ;  not  that  the  present  snit  was  a  cor^ 
tinuance  of  the  suit  below,  but  that  the  plaintiff  had  Xep'M 
pursued  his  right,  and  that  it  should  not  be  in  the  power  of  tsi 
defendant  to  defeat  him  of  his  remedy,  there  being  no  default  ic 
him.  And  the  case  was  put,  that  where  one  brings  an  acti.T 
before  the  expiration  of  the  time  of  limitation,  and  dies  beh^' 
judgment,  the  six  years  being  then  expired,  this  shall  not  pr* . 
Tent  his  executors  from  suing  within  a  reasonable  time  after  t 
death  *». 

It  has  also  been  determined,  that  an  indebilaius  usHtmpsit 
the  like,  in  an  inferior  conrt,  may  save  the  statute  of  liniitatic<^ 
in  an  action  on  a  promissory  note,  given  for  the  same  consio:' 
ration  as  was  sued  for  in  the  inferioiP  court.  In  the  case  €iti< 
the  plaintiff  in  his  replication  admitted  that  the  cause  of  activ 
on  the  note  (which  was  for  j6l%  lis,)  did  not  arise  within  - 
years  before  exhibiting  the  bill  in  the  K.  B.  but  that  it  arc^- 
the  17th  of  March  1720,  and  that  upon  the  11th  of  Febmr 
1725,  in  order  to  recorer  the  money  doe  to  him  upon  the  nou 
he  levied  his  plaint  in  the  sheriff  of  London's  court^  to  a  pi-  • 

r*756l  ^^  trespass  on  the  case,  and  ^according  to  the  custom  of  the  c ' 
declared  against  the  defendant  in  that  plea,  as  upon  a  concea 
solvere  for  trcentif  pounds  ;  whereupon  the  defendant  broiir' 
his  writ  of  habeas  corpus^  in  conseqfuence  of  which  tlie  pUir 
was  removed  into  the  conrt  above,  where  the  plaintiff  declan 
against  him  de  novo;  averring  that  the  plaint  was  levied  for  t; 
same  cause  of  action  as  that  at  present  declared  for,  and  ti 
such  cause  accrued  within  six  years  before  the  plaint  was  levk 
Raymond,  C.  J.  held  the  actions  In  the  two  courts  of  such 
nature  that  they  might  be  averred  the  same;  for  the  statute 
Be  4  Anne  only  gives  an  additional  remedy  upon  promisee 
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lotes,  and  does  not  tak^  away  the  old  one.  He  thought  the 
lote  might  haye  been  given  in  eYidence  on  the  declaration  in  the 
nferior  court,  as  it  imported  that  the  drawer  had  received  mo. 
ley  of  the  plaintiffs ;  and  though  it  might  not  perhaps  be  allow, 
•d  in  evidence  as  a  note,  or  without  further  proof  of  the  con  si. 
loration,  yet  it  might  undoubtedly  be  given  in  evidence  as  a 
[taper  or  writing  to  prove  the  defendant's  receipt  of  so  much 
money  from  the  plaintiff;  and  as  the  two  actions  might  be 
irerred  to  be  the  same,  he  considered .  the  averment  to  be  suffi. 
ient,  and  traversable,  it  being  confined  to  the  count  on  the 
note.  In  the. case  cited,  an  objection  was  made  to  the  declara. 
lion  in  the  inferior  court ;  but  he  thought  that  of  no  weight, 
for  though  the  declaration  should  be  ill,  yet  if  the  plaint  were 
rogiilar^  it  was  sufficient  to  prevent  the  statute.  Reynolds  and 
Probyn,  J.  were  of  the  same  opinion.  But  Fortescue,  J.  held, 
that  the  two  actions  were  so  different  that  tliey  could  not  be 
averred  the  same.  He  agreed  that  the  variance  in  the  sums  was 
not  material,  and  said,  that  the  form  of  declaring  in  the  court 
below  was  well  *enoughi ;  but  held,  decidedly  that  since  the  [*757} 
statute  of^nncy  a  promissory  note  could  not  be  given  in  evi. 
itpnce  on  a  count  of  that  nature,  for  which  he  cited  the  case  put 
by  Hale  in  1  Vent.  252.  In  the  other  point  however  he  agreed 
with  the  restof  the  judges,  who  gave  judgment  for  the  plaintiffj. 

If  the  defendant  admits  -that  the  process  replied  was  actually 
issued  at  the  time  mentioned  in  the  plaintiffs  replication,  but  de?bide- 
means  to  deny  that  he  made  any  promise,  or  that  any  cause  of  in- 
action arose  within  six  years  next  before  that  time,  he  may  re. 
join  the  fact,  and  as  it  seems  conclude  to  the  country ;  for  such 
•I  rejoinder  Is  no  departure  from,  bat  rather  fortifies  the  plea ; 
and  the  plaintiff  having  previously  alleged  that  the  defendant 
did  promise  within  «ix  years  next  before  the  time  mentioned  in 
the  replication,  the  direct  denial  of  that  fact  makes  a  complete 
issae.  So,  the  defendant  may  rejoin  to  a  replication  of  this  na. 
ture,  that  no  such  writ  issued  as  stated  by  the  plaintiff,  or  deny 
any  other  material  and  issuable  fact  alleged  by  him  in  reply. 

When  the  replication  of  a  laiiiai  came  to  be  allowed  to  a  plea  ^  .  . 
of  the  statnte  dT  limitations,  because  the  suing  of  it  out  was  an  der  thi^ 
act  of  diligence  in  the  party,  and  the  first  step  towards  recover.  ^"^'  ^" 

'  4  Leon.  105.  J  Story  v.  Atkins,  2  Str.  719.  2  Ld,  Ravm.  1427. 

r  C. 
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taken  out  ing  his  demand  by  the  action  depending,  (though  in  a  strkt !««. 

Uon^^  gal  sense,  by  the  course  of  the  court  of  K.  B.  such  action  is  not 
deemed  to  be  brought  till  the  bill  is  filed)  it  would  haTe  been 
most  extraordinary  and  inequitable  not  to  allow  such  a  replica- 
[♦758]  tion  to  b^rebutted  by  the  defendant's  shewing  *^^  that  in  truth 
the  limited  time  had  expired  before  the  plaintiff  took  any  step,*^ 
and  that  he  was  actually  barred  before  he  su^  out  the  latUat ; 
(hough  in  form,  by  the  course  of  this  court,  as  the  action  is  sup. 
posed  to  be  brought  later,  the  latitat  is  supposed  to  be  taken 
out  earlier,  than  the  real  truth.  Very  unequal  would  that  in. 
tcrpretation  be  which  should  construe  the  same  words  for  tke 
plaintiff,  according  to  the  real  substantial  truth  of  the  thing,  in 
opposition  to  legal  forms ;  and  against  the  defendant,  according 
to  legal  notions  and  forms,  contrary  to  the  truth ;  more  especi. 
ally  when  the  law,  from  the  nature  of  it,  ought  to  be  taken  libe. 
rally  in  favour  of  defendants*^.  For  the  above  reasons,  it  has 
been  held  clearly  that  if  six  years  have  expired  before  the  laiK 
tat  was  in  fact  taken  out,  it  is  sufficient  within  the  true  mean. 
ing  of  the  act  of  parliament  to  rebut,  by  way  of  rejoinder,  a  re. 
plication  that  the  latUat  was  sued  out  before  the  bill,  and  within 
six  years  after  the  promises  ;  for  such  fact  is  not  irrelevant  to, 
but  a  direct  refutation  of  the  substance  and  meaning  of  such  a 
replication,  which  is,  that  although  the  suit  was  not  bronght 
within  the  six  years,  according  to  the  course  and  legal  notions 
of  the  court,  yet  in  fact  it  was  brought  within  the  proper  Hme 
by  suing  out  the  latitat '.  Nor  can  it  be  contended  that  the 
teste  of  the  writ  is  conclusiTe,  for  the  constant  practice  is  to 
teste  writs  of  this  nature  in  term  time,  though  sued  out  in  vaca. 
tion.  If  the  teste  of  a  latitat  be  conclusive,  wrong  must  neces- 
sarily be  done  in  many  cases,  and  great  inconvenience  and  ab- 
surdity would  follow.     No  man  whose  cause  of  action  arose  in 

[*759]  the  vacation  could  sue  out  this  process  till  the  *next  term,  which 
would  be  an  injury  to  the  plaintiff,  and  defeat  the  very  practice 
which  the  court  itself  has  introduced  of  suing  out  such  process 
in  the  vacation,  and  the  very  end  for  which  it  was  introduced. 
The  defendant  might  also  be  arrested  long  before  the  writ,  and 
sued  after  he  had  made  a  legal  tender,  which  would  be  a  mani. 
fest  injury  to  defendants.    But  the  court  will  not  endure  that  a 

k  Per  Loid  Mansfield,  2  Bur.  961.        i  Johnson  v.  Smith,  I<L  950.  962 
And  see  Cowp.  456.  S.  P. 
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mere  ferm  or  fictioji  of  law,  introduced  for  the  sake  pf  justice^ 
Khould  work  a  wrong,  contrary  to  the  real  truth  and  sub^ance 
of  the  case;  and  they  haTe  for  a  hundred  and  fifty  years  uni. 
formlj  held  that  where  it  hecame  material  to  distinguish,  they 
would  consider  the  day  when  the  writ  was  taken  out  as  the  sub- 
stance,  and  the  test§  as  fojrm  only  <»• 

Under  the  4th  section  of  the  act,  the  plaintiff  may  reply  to  a  Rgpjj^, 
plea  of  the  statute  of  limitations,  that  heretofore  he  obtained  a  tion  of 
judgmeat,  which  was  re?er8ed,^^d  that  he  sued  within  a  year  af-  ?^^  ^^ 
ter  the  rerersal ;  or  that  a  verdict  passed  for  him,  and  upon  mat.  after  re- 
ter  in  arrest  of  judgment  it  was  given  against  him,  that  he  should  ^^"^^ 
take  nothing  by  hi3  plaint,. writ  or  bill,  and  that  he  sued  within 
a  year  after  such  judgment  given  against  him".     Or,  he  may 
say  that  heretofore  he  purchased  an  original,  upon  which  the 
defendant  was  outlawed,  and  that  the  outlawry  was  afterwards 
reversed,  ai)d  the  present  action  commenced  within  a  year  after 
the  rerersal,  ,Nor  is  it  any  objection  to  such  a  replication  that 
the  ^damages  in  the  former  action  are  laid  at  a  different  sum,  or  [*760] 
that  the  venue  was  in  a  different  county,  if  it  be  averred  that 
both  actions  were  on  the  same  promise  and  for  the  same  cause 
of  action  ;  or  that  the  outlawry  was  not  reversed  by  error  but 
avoided  by  plea,  so  that  the  first  original  not  being  determined 
he  mi|^ht  have  proceeded  upon  it ;  for  the  amdunt  of  the  da. 
mages  need  not  be  proved  as  laid,  besides  that  they  continue  to 
accumulate,  and  all  actions  of  assumpsit  are  transitory,  and  it,  is 
within  the  intent  of  the  statute  to  give  the  plaintiff  a  right  to 
prosecute  his  action  after  the  reversal  of  the  outlawry,  by  what, 
ever  means  that  may  be  effected ;  and  though  the  plaintiff  might 
have  proceeded  upon  the  first  original,  it  does  not  follow  that 
he  might  not  upon  a  new  one^. 

By  the  7th  section  of  the  act,  the  plaintiff  is  authorized  to  ¥„£„,«« 
reply  to  a  plea  of  the  statute  of  limitations,  that  he  or  she,  at  &c 
the  time  when  the  cause  of  action  first  accrued,  was  an  infant, 
f^me  covert,  non  compos  mentis^  imprisoned,  or  beyond  sea, 
and  continued  so  until  the  action  was  commenced,  or  began  the 
suit  within  six  years  after  the  disability  to  sue  was  removed ; 
for  though  the  proviso  contained  in  this  section  only  mentions 

^  I(L  962.  And  see  1  Wils.  147.  Cowp.  45^.  n  Com.  Dig.  tit,  ac- 

tion on  the  case  upon  assumpsit,  H.  7>  ^  f)rnche  «•  LftmbCj  Cro.  Car. 

294.  W.  Jr<m.^3l2.  8.  C.  And  see  3  Lev.  245.  ace. 
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actions  of  trespass,  Sec.  the  action  on  the  case  upon  asstiiB{hit 
is  within  the  equity  and  intention  of  it,  which  could  not  be  t^i 
preserve  a  trifling  action  on  the  case  for  slanderous  words,  ir. 
respect  of  infancy,  &c.  and  not  to  save  an  action  for  the  infaor 
[*761]  where  there  is  a  real  debt  or  duty  p.  In  the  case  of  *Chandler 
and  Vilett,  it  was  said  that  the  infant  ought  to  wait  till  his  fcH 
age,  because  the  six  years  were  elapsed  during  his  infancy  ;  awi 
therefore  he  could  not  pursue  his  action  according  to  tlie  sar. 
ing  clause,  until  within  six  years  after  his  full  age.  But  this  Sir 
Edmund  Saunders  said  was  not  regarded  by  the  court ;  ard  it 
was  his  opinion  that  the  plaintilT  might  sue  at  any  time  withia 
age,  although  the  six  years  were  elapsed 4. 

But,  as  it  was  observed  in  a  previous  page,  the  plaintiff  cao* 
ofparlw^  ^^^  reply  to  a  plea  of  the  statute  of  limitations,  that  the  defec- 
ment        dant  had  privilege  of  parliament,  there  being  no  exception  in 
the  statute  in  such  case  ;  nor  was  there  any  reason  for  such  ex- 
ception, as  the  plaintiff  may  sue  notwithstanding  his  prit-ile^, 
and  continue  the  suit  by  taking  out  an  original  writ  or  bill 
against  the  defendant  ^ 
,  Nor  can  the  plaintiff,  who  sues  as  assignee  of  a  bankrupt, 

ruptcy.  reply  in  answer  to  a  plea  of  the  statute  of  limitations,  the  bank- 
ruptcy  and  assignment,  and  that  the  cause  of  action  arose  six 
years  before  the  assignment ;  therefore  on  demurrer,  the  court 
held  such  replication  to  be  ill.  The  reason  assigned  by  them 
wits,  because  when  the  six  years  were  once  l>egun  the  statute 
continues  to  run,  notwithstanding  all  mesne  acts,  as,  in/kncy, 
or  coverture,  &c.  and  it  would  defeat  the  statute  as  to  all  sinple 
contracts,  if  an  assignment  at  the  end  of  five  years  and  a  half 
was  to  set  all  at  large  again  *.  The  only  ground  on  which  such 
r*762l  ^  replication  *could  possibly  be  sustained  seems  to  be,  that  the 
right  of  action  was  transferred  by  operation  of  law  to  the  plain, 
tiff  within  the  last  six  years.  But  this  cannot  prevail,  there 
being  no  exception  for  such  cases  in  the  statute. 

To  a  declaration  in  assumpsit,  stating  that  the  defendant  was 

chants       ^  merchant,  and  transmitted  certain  goods  beyond  sea,  and  pro- 

accouiits.  tnised  the  plaintiff,  in  consideration  of  so  much  money,  to  pay 

him  the  like  sum  out  pf  the  proceeds  of  a  certain^  parcel  of  the 

goods,  the  defendant  may  plead  the  statute  of  limitations  ;  for 

such  a  case  is  not  within  the  exception  in  the  statute  as  to  mer. 

P  Chandler  v.  Vilett,  2  Saiind.  121.  2  Sid.  453.  S.  C  Gery  v.  Coke,  1  Uitw . 
242  S.  P.        q  Id.         r  i  Ley,  110.  2  Ld.  Rajm.  1113.  S.  P.        •  Gray 

V.  Mendezj  Str.  556,  • 
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c:hant8  accounts,  which  must  be  understood  of  those  that  remain 
unsettled,  and  uot  where  one  certain  sum  is  in  question.*    Be- 
sides, an  action  on  the  case  between  merchants  is  not  within  the        * 
exception,  which  only  applies  to  actions  of  account ;  an  action 
tor  a  certain  sum  upon  an  account  stated  therefore,  though  be- 
tween merchants,  is  not  within  the  exception «.      So,  where  the 
plaintiif  declared  that  the  defendant  was  indebted  in  a  certain 
suna,  for  money  received  and  goods  sold,  and  likewise  on  an  ac- 
count stated,  to  which  the  defendant  pleaded  the  statute  of  limi- 
f  atioQs,  and  the  plaintiif  replied  that  the  money  mentioned  in 
the  promises  became  due  in  trade,  and  that  the  parties  were 
merchants,  the  whole  court  gave  judgment  for  the  defendant; 
because  the  statute  only  extends  to  accounts  current  between 
merchants,  which  remain  seyeral  years  ;  and  it  was  made  in  fa. 
▼our  of  trade,  that  it  should  not  be  limited  as  to  the  times  of 
balancing  such  accounts ;  but  when  once  the  account  is  stated, 
it  becomes  and  *always  remains  afterwards  a  certain  debt,  which  [*763] 
may  be  sued  for  in  debt ;  and  therefore  the  plaintiff  shall  not 
be  allowed  to  change  his  action  in  evasion  of  the  statute,  which 
was  only  meant  to  extend  to  actions  of  account ;  and  it  is  im- 
material to  aver  that  the  action  was  between  merchants,  and  for 
merchandizes,  the  former  of  which  arguments  might  be  applied 
to  any  action  between  such  persons,  and  the  latter  being  no 
more  than  what  appears  upon  the  declaration.     It  was  also 
hinted  by  the  court  in  the  case  just  cited,  that  admitting  the 
plaintiff's  replication  to  have  been  good  for  the  money  on  the 
account  stated,  and  that  that  part  of  the  case  was  within  the  ex. 
ception  of  the  statute,  yet  when  the  defendant  pleaded  the  sta- 
tute to  both  the  promises  in  the  declaration,  which  was  a  good 
plea  prima  facie^  the  plaintiff  having  made  one  entire  replica, 
tion  to  that  plea,  which  replication  was  bad  as  to  the  indebitatus 
assumpsit^  although  it  had  been  sufficient  as  to  the  insimul  conim 
putdsset^  yet  being  entire,  and  bad  in  part,  it  was  so  altogether. 
And  Saunders,  who  argued  for  the  plaintiff,  says  in  his  report, 
that  he  himself  considered  that  a  fault  in  the  replication  «. 

It  cannot  be  doubted  but  that  a  replication  that  the  plaintiff 
was  beyond  sea  when  the  promises  were  made,  or  action  accru.  ^^^ JJJ^ 
ed,  and  brought  his  action  within  six  years  after  his  first  return,  sea. 
is  a  good  replication  to  a  plea  of  the  statute  of  limitations  in  as. 
sumpsit ;  for  the  action  clearly  is  within  the  intent  of  the  sta. 

t  »Iartyn.  v  Delboc,  1  Mod.  71.         "  Webber  «.  Tivill,  2  Saund,  124. 
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tate>^,  and  the  plaiotiff's  absence  within  the  express  wovdt  of 
this  exception  ^,  though  it  is  otherwise  (as  wiU  be  seen  present. 

r*7641  *y)  ^'^**  respect  to  the  *defendcmVs  absence^  But  if  it  aprpears 
by  such  replication  that  the  statute  once  began  to  ran  it  will  be 
bad,  for  i»hen  once  that  is  the  case  it  nerer  stops ;  no  subsc. 
quent  departure  from  this  country  can  deprive  the  defendant  of 
tlie  benefit  of  his  plea,  and  it  would  be  extremely  unreasonable 
that  it  should. 

If  the  plaintiff  declares  in  indebUatui  assumpsity  laying  hii 

(but  be-    v®^u6  *n  London,  in  the  parish  of  Saint  Mary  le  Bow,  in  the 

}ond  sea.  ward  of  Cheap,  (as  \9  usual)  and  the  defendant  pleads  the  sta* 
tute  of  limitations,  the  plaintiff  may  reply  that  the  debt  n  as 
contracted  at  Teneriffe  beyond  sea,  to  wit  at  the  parish  and  ward 
aforesaid,  and  that  within  six  years  after  the  defendant's  return 
from  thence,  he  brought  his  action ;  for  such  departure  from 
the  place  in  the  declaration  is  not  material,  the  fact  being  tian. 
sitory  ;  and  it  is  well  known  that  the  parish  and  ward  are  only 
laid  for  a  formal  venue.  It  was  argued  that  this  case  was  not 
within  the  exception  in  the  statute  which  saves  the  action  till  the 
plaintiff  >  returns,  for  it  is  founded  on  the  return  of  the  defen- 
dant  which  is  not  mentioned  in  the  statute.  But  the  court  held 
that  it  was  within  the  reason  and  intent  of  the  statute,  and  ac. 
cordingty  gave  judgment  for  the  plaintiffr.  fiow^ever  in  a  sub- 
sequent  case,  where  to  a  similar  plea  the  plaintiff  replied  that 
the  defendant  was  beyond  sea,  to  which  the  plaintiff  demnrrvd, 
Dolben,  Justice,  observed,  that  it  was  an  old  question  and  never 
settled,  whether  the  defendant's  being  beyond  sea  was  within 
the  purview  of  the  act,  for  it  was  clear  it  was  within  the  express 

r*765]  words  of  the  exception  ;  but  *he  gave  no  opinion.  But  licit, 
C.  J.  held  that  if  a  defendant  beyond  sea  be  out  of  the  statute, 
then  if  he  return  after  the  six  years,  he  is  still  out  of  the  statute. 
The  case  was  adjourned.  And  afterwards  judgment  was  given 
for  the  defendant  K  Holt's  argument  (if  it  may  be  called  an 
argument)  indeed  seems  to  have  begged  the  question  ;  though 
there  appears  ample  reason  for  the  opinion  he  intimated,  and 
which  was  ultimately  adopted ;  for  there  is  certainly  nothing 
in  the  statute  of  James  which  adverfs  to  the  defendant's  being 

V  Ante  754.  ^  Rochtschiltr.  Leibman,  2  Str.  836.  »  The 

woi'ds  defendant  and  plaintifT  are  seemingly  inserted  in  the  report  by  mis- 
take.  y  Beven  v.  Clapham,  1  l.ev.  143.  2  Sid.  228.  S.  C.  C^om.  Dig.  tit. 

action  on  case  on  assumpsit,  H.  7.  ace.  *  Hall  v,  Wybomy  1  Sbo<  98 . 
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•ut  of  the  coutitry,  nor  was  there  the  same  reason  for  making 
that  an  exception  in  the  plahitiff's  fayour,  as  if  he  himseirbe  in 
England,  he  may  commence  his  action  notwithstanding  the  de. 
fendant's  absence,  and  prosecute  him  to  outlawry  ;  thongh  I 
am  aware  it  may  be  said  that  the  plaintiff^  whilst  himself  absent  ^ 
from  this  country,  may  jet  give  instructions  to  an  agent,  and 
by  means  of  a  power  of  attorney  commence  and  prosecute  hii 
suit,  with  more  conyenience  and  chance  of  benefit  than  when 
the  defendant  is  absent  abroad,  and  probably  has  no  effects  in 
this  country.     Howerer  in  pursuance  of  the  judgment  in  the 
case  last  cited,  it  was  held  in  a  case  determined  shortly  after, 
wards,  where  an  action  was  brought  on  a  bill  of  exchange,  and 
the  defendant  pleaded  non  assumpsit  infra  sex  annos^  to  which 
the  plaintiff  rep  tied  that  the  defendant  was  all  that  time  out  of 
the  realm,  this  replication  was  clearly  bad*,  because  the  plain, 
tiff  might  have  taken  out  an  original  or  latitat  against  him  in  his 
absence.      But  by  the  statute  4  Anne^  c.  16.  s.  17.  it  was  en- 
acted, that  if  any  person  or  persons  against  whom  *there  shall    r*7Q5l 
be  any  of  the  causes  of  action  mentioned  in  the  statute  21  Jac. 
1.  shall  be  at  the  time  of  such  causes  of  action  accruing,  beyond 
the  seas,  the  plaintiff  shall  be  at  liberty  to  bring  their  actions 
against  such  person  or  persons,  after  their  return  from  beyond  • 

sea,  so  as  they  bring  the  same  within  the  times  limited  by  the 
statute  21  Jac.  1.  c.  15. 

In  one  case,  in  an  action  by  an  executor,  to  which  the  defen. 
dant  pleaded  the  statute  of  limitations,  and  the  plaintiff  replied  executor, 
that  an  original  was  brought  by  the  testator  for  the  same  cause,  f^^dsuit 
and  returned  of  record,  and  that  the  testator  died  pending  the  ceased 

writ  ;  averriu';  that  the  defendant  promised  within  six  years  of  ^^^^n  6 

years, 
the  time  of  suing  it  out ;  on  demurrer  io  this  replication,  aU 

though  it  was  argued  that  the  case  was  within  the  equity  of  the 
fourth  section  of  the  statute,  the  court  held  that  though  it  was 
a  hard  case,  yet  the  statute  had  not  .provided  for  it,  and  the  de- 
fendant had  judgment**.  However  in  a  subsequent  case,  it  is 
put  as  a  point  admitted,  that  where  one  brings  an  action  before 
the  expiration  of  six  years,  and  dies  before  judgment,  the  six 
years  being  then  expired,  this  shall  not  prevent  his  executor 
from  recovering  c. 

a  Clicvelej-t).  Bond,  Carth.  137".  226.  '*  Gar^rave  v.  Every,  1  Liitw. 

261.  Com.  Dig.  tit.  action  on  the  case  upon  assumpsit,  H.  7. 

c  1  Salk.  425. 
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AdmiDis-  In  a  ease  determined  about  the  same  time  as  GargraTe  tod 
*'***^  Evefy,  in  an  action  by  an  administrator,  where  the  statute  was 
within  6  pleaded,  and  the  plaintiff  replied  that  the  defendant,  on  soch  i 
years.  ^^^  ^^^  place,  died  intestate,  (which  day  wa^  above  six  jwrs 
r*7671  before  the  *commen cement  of  the  action)  but  that  no  admini:. 
tration  was  committed  until  the  day  in  the  declaration  mention, 
ed  in  stating  the  grant  of  administration,  and  that  the  caose  of 
action  accrued  to  the  plaintiff  within  six  years  before  the  eihi. 
biting  of  the  bill,  to  wit,  on  the  day  on  which  the  administra. 
tion  was  committed,  concluding  to  the  country  :  on  a  demurrer 
to  this  replication,  it  was  argued  that  the  plaintiff  should  haie 
replied  generally,  that  the  cause  of  action  accrued  within  six 
years,  without  more  ;  as  he  certainly  might  have  done  ^.  Bot 
this  objection  does  not  appear  to  have  been  regarded  ;  and  it 
was  held  that  the  replication  would  have  been  good  except  for 
the  conclusion,  because  it  appeared  that  the  action  did  not  ac. 
crue  to  the  plaintiff  before  administration  was  granted  ;  and 
Holt,  C.  J.  was  of  opinion  that  the  administrator  should  have 
six  years  from  the  grant  of  it  to  bring  his  action  «.  However 
^he  statute  certainly  runs  from  the  time  the  action  first  accrued 
to  the  deceased  in  common  cases  ;  though  where  the  cause  of 
action  first  accrues  to  the  administrator,  as,  by  the  receipt  of 
money  to  his  use  after  the  death  of  the  intestate,  and  a  subse. 
quent  grant  of  administration,  the  administrator  may  have  six 
years  from  the  time  of  the  grant  to  bring  his  action*  In  the 
case  just  cited,  the  replication  was  held  ill  because  it  concluded 
to  the  country,  by  which  means  the  defendant  was  prevented 
from  rejoining  any  new  matter  to  that  alleged  in  the  replication. 
The  plaintiff  should  therefore  have  averred  the  special  matter 
r*76Bl  *^^  ^^^  replication,  and  concluded  with  a  prayer  of  judgment, 
instead  of  to  the  country  ^. 

It  seems  that  in  an  action  at  the  suit  of  an  administrator 

nigtrator'"  8g**"st  an  executor,  if  the  defendant  plead  that  the  testator  did 

against      not  promise  within  six  years,  the  plaintiff  may  reply  that  the 

executor,  jji^gg^nte,  within  six  years  from  the  time  of  the  promise,  sued 

out  an  original  in  trespass  quare  clausumf  regit ^  with  intent  to 

declare  for  the  cause  of  action  mentioned  in  the  declaration  : 

*  Com.  Dig.  tit.  action  on  the  case  upon  assumpsit,  H.  T.  ^  Curry  v. 

Stephenson,  Cartli.  335.    And  see  Standford*s  case,  cHed  Cro.  Jac.  61. 

f/^.33r.  4Mod,3r6,S.C. 


IN   DISCHARGE.  567 

that  the  testator  did  not  appear  to  that  writ,  but  died,  whereup. 

on    fhe  intestate  prosecuted  another  writ  of  a  similar  nature 

against  Ihe  defendant,  with  the  same  intent ;  that  he  did  not  ap- 

p€*ar  thereto,  and  that  the  intestate  died,  that  afterwards  the 

plaintiff  sued  out  an  original  in  trespass  on  the  case,  as  admi. 

nistrator,  to  which  the  defendant  appeared,  and  the  plaintiff 

thereupon  declared  against  him  in  the  present  action  ;  averring 

the  writ  to  be  duly  returned,  and  continued,  &c.  for  such  a 

case  h  it  seems  within  the  equity  of  the  last  proviso  in  the  sta. 

tute  ^l  Jac.  I.  c.  16.  and  the  body  of  the  act  speaks  only  of 

the  bringing  of  the  action,  which  may  be  continued  though  the 

first  writ  be  not,  and  particularly  where  that  writ  is  abated  by 

death.      Such  case  is  not  like  that  of  journeys  accounts,  where 

the  first  writ  ought  to  be  continued  to  the  bringing  of  the  sc- 

cond ;  because  that  is  to  bind  assets  from  the  time  of  bringing 

the  first  writ,  or  to  avoid  a  counter.plea,  or  the  like.     It  was 

objected  in  this  case  that  the  original  writ  of  trespass  quare 

clausum  fregit  would  not  support  a  declaration  in  assumpsit, 

especially  as  the  writ  was  brought  ioL&nother  county ;  but  this 

^exception  was  disallowed,  })ecause  the  course  of  the  court  was    r*7691 

so.     And  the  plaintiif  had  judgment  by  the  opinion  of  three 

of  the  judges  against  that  of  Blencow,  J.  though  the  judgment 

was  afterwards  reversed  on  error,  chiefly  as  it  seems,  because 

admitting  a  clausum  fregit  to  have  been  sufficient  to  support  the 

declaration,  which  was  hard  to  maintain,  yet  it  did  not  appear 

that  the  first  writ  was  ever  returned  and  continued  of  record, 

as  was  necessary  *>. 

Not  only  in  the  above  case  of  the  replication  by  the  admi. 
nistrator*,  but  in  all  the  other  foregoing  cases  of  special  replica-  sionof 
tions  to  the  plea  of  the  statute  of  limitations,  there  can  be  no  above, 
doubt  but  that  the  replication  should  be  concluded  with  a  reri.  special 
fication  and  prayer  of  judgment,  instead  of  to  the  country,  that  i^plica- 
the  defendant  may  deny  or  avoid  them^.  (1) 

h  Kinsey  v.  Hey  ward,  1  Lutw.  260.  See  Willes  258,  9.  &  Ante  7^. 

« 

J  Com.  Dig.  tit.  action  on  tlie  case  upon  assumpsit,  U.  7. 


(1)  And  to  the  statute  of  limitations,  fraud  Is  a  good  replication.  Tliere- 
fore  where  the  defendant  sued  on  a  special  contract  to  do  work  on  a  turn- 
pike, and  alleged  as  a  breach  that  it  was  unfsdthfuUy  done;  the  defendant 
leaded  tlie  statute  of  limitations ;  to  which  the  plaintiif  replied  that  the 
work  was  fraudulently  and  deceitfully  executed,  so  that  it  appeared  well 

executed,  and  that  the  fraud  and  deceit  wpjro  so  concealed  that  tbey  did 
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Plea  of         Another  matter  which  may  (and  must,  unless  notice  be  gita 

•et  off.      Qf  the  intended  defence)  be  pleaded,  in  discharge  of  an  actioii  of 

assumpsit  for  a  debt,  is  a  set  off.     We  have  before  adverted  to 


not  come  to  his  knowledge  until  within  six  years  before  the  action  brougiht 
on  demurrer  it  was  held  that  the  replication  was  good.     The  first  >1a> 
sachusets  Turnpike  Corporation  v.  Field,  3  Mass.  Rep.  201.     See  als^  to 
the  same  point.  Price  v.  Holbeck,  Davy.  656.  and  South  Sea  Cempui)  v 
Wymondsell,  3  P.  Will  143.   See  also  Wharton  v.  U\ii7,3  DaU.  Rei^.  :,c4 

If  the  declaration  contain  several  counts,  and  the  statute  of  Unut^ia^>ri 
be  pleaded  generally  to  tlicm  all,  the  plaintiff  may  reply  an  excepiic.  to 
any  count,  and  it  will  be  good  uitbout  replying  any  thing  as  to  the  others 
Perkins  v.  Burbank,  2  Mass.  Rep.  81.  Semble  contra.  Lawes  on  Pleadm^. 
238.  note  S.Cas.  T.  Hard.  289.  Tidd.  Prac.  637  note  1.  T.  R,  40. 

The  statute  of  limitations  of  one  state  is  no  bar  to  an  action  brought  upua 
a  contcaot  in  another  state,  altliough  the  contract  was  made  in  the  first  state. 
Therefore  where  an  action  was  brought  in  Massachusetts  on  a  promis><.:5 
note,  made  in  New  York,  and  payable  tliere,  to  which  tlie  defendant  pica  1 
ed  the  statute  of  limitations  of  the  state  of  New  York,  and  a\-erped  that  the 
plaintiffs  were  at  the  time  of  the  making  of  the  contract,  and  ^-et  w«t  u- 
habitants  of  New  YoHc ;  and  the  pUuntiff  repCed  that  the  defendantg  wen: 
during  all  the  time,  inhabitants  of  Massachusetts,  the  court  held  tbat  the  hsx 
was  ba4»  and  that  the  lex  loci  applied  only  to  the  nature,  vabdit>%  -^^^ 
construction  of  contracts,  and  not  to  tlic  forms  of  judicial  proceedings,  •-* 
the  time  witliin  which  the  action  thereon  might  be  instituted.  Pearson  ^ 
Bwight,  2  Mass.  Hep.  84.  See  also  to  this  point,  Dixon's  Executors  ^  ■ 
Ramsay's  Executors,  3  Cranch.  319. 

But  where  a  contract  is  made  in  one  state  and  is  sued  in  another,  the  re 
medy  must  be  .pursued  according  to  the  laws  of  the  latter  state  i  and  j< 
by  tlie  statute  of  limitations  of  such  state  the  action  be  barred,  it  nia.\  be 
pleaded  in  discharge.  Therefore  in  an  action  brought  in  New  York,  on 
promissory  notes  made  in  Connecticut,  where  it  appeared  from  the  plead- 
ings that  the  notes  were  made  with  reference  to  the  laws  of  Connecticut, 
and  that  by  the  stattite  of  limitations  of  tiiat  state,  seventeen  yean  were  al- 
lowed for  the  recovery  of  the  notes,  the  court  hdd  the  statute  of  limitations 
of  New  York  (wliich  was  six  years)  a  good  bar ;  for  where  a  party  elect* 
to  pursue  a  suit  in  the  action  in  the  courts  of  a  state,  he  must  pursue  it  ac- 
coi-ding  to  tlie  laws  and  remedies  given  there,  and  they  cannot  be  dispen^ 
ed  with.    Nash  v.  Tupper,  1  Cain.  Rep.  402- 

So  demands,  which  arose  when  the  parties  resided  in  another  state,  may 
be  set  off  in  an  action  brought  here,  though  they  wonkl  be  bamd  by  the 
statute  of  limitations  of  the  state  where  they  arose :  for  courts  of  law  in 
actions  on  foreign  contracts  are  governed  only  by  the  statutes  of  timitatiofi* 
of  their  o^vn  stotc.    Reyglcs  v.  Keeles,  3  John.  Rep.  263. 
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the  statutes  which  authorize  a  set  off,  and  the  form  of  giving 
notice  of  it  in  this  action*^ ;  it  will  therefore  only  be  necessary 
in  this  place  to  mention  the  diiference  between  the  form  of  a 
plea^  and  a  notice.  The  former  is  sometimes  preferable,  in  or- 
der that  the  defendant  may  know  by  the  plaintiff's  replication 
the  nature  of  his  case ;  and  it  is  iVi  general  adopted  in  cotintry 
causes,  to  save  the  trouble  and  expense  of  proving  the  service 
of  the  notice. 

*  Although  in  a  notice,  the  parties  names  are  not  mentioned,    r*770l 
but  referred  to  by  the  word  ^'  plaintiff"  or  "  defendant,"  yet  Differ- 
in  a  plea  of  set  off  they  are  mentioned,  as  in  other  pleas.     It  is  f^^^   o- 
not  asilal  to  lay  a  particular  day  in  the  plea,  when  the  debt  ac-  tice,  and 
crued,  though  it  seems  proper,  as  the  debt  may  be  and  com-  P^^** 
monly  is  traversed  or  put  in  issue  by  the  replication ;  but  the 
common  form  is,  that  the  plaintiff  '^  before  and  at  the  time  of 
exhibiting  the  bill,"  or  "  issuing  the  writ,"  was  indebted.  The 
venue  in  the  declaration  also  should,  it  seems,  be  laid  either  at 
the  beginning  or  end  of  the  plea.     The  reason  why  it  is  not 
usual  or  necessary,  in  a  notice  of  set  off,  to  lay  a  particular  day 
or  place  is,  because  a  notice  .cannot  be  traversed,  like  a  plea. 

The  mode  of  stating  the  debt  in  a  plea  aiid  notice  of  set  off  is 
the  same.      At  all  events,  as  much  certainty  is  requisite  in  a  ment  of 
plea  as  a  notice  ;  and  it  has  been  already  observed  that  in  a  no.  cause  of 
tice,  it  is  not  sufficient  to  say  that  the  plaintiff  was  and  is  in. 
debted  in  a  certain  sum,  but  that  the  cause  of  the  debt  must  be 
«hewn  ;  afid  that  with  sufficient  certainty  and  accuracy,  to  en- 
able the  plaintiff  to  answer  the  defendant's  demand  at  the  trial  i. 
If  a  plea  of  set  off  state  several  supposed  causes  of  set  off  any 
of  which  are  sufficient,  though  one  of  them  be  not,  it  is  wrong  Lq^ 
to  demur  to  the  plea,  the  different  parts  of  which  are  to  be  con-  cause  is 
sidered  as  different  counts  of  the  same  declaration.     Thus,  in 
assumpsit  for  freight  by  the  master,  the  defendant  pleaded  that 
the  goods  were,  spoilt  by  the  plaintiff's  negligence,  *whereby   r*7711 
he  became  indebted  in  a  certain  sum,  and  that  he  was  further 
indebted  in  a  similar  sum  for  work  and  labour,  and  money  had 
and  received,  &c.     To  this  plea  the  plaintiff  demurred,  assign, 
ing  for  cause  that  the  damage  by  spoiling  of  the  goods  was  no 
ground  of  set  off;  but  the  demurrer  was  on  the  above  princi. 

k  Ante  535,  &c.  *  Ante  357. 
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pie  OT€r.ruled,  the  latter  part  of  the  plea  being  good".  Howipver 

if  there  be  only  one  cause  of  set  off  pleaded,  and  that  cannot  b^ 

supported,  the  plea  is  of  course  bad  on  general  demurrer  (a). 

That  debt      I^  &  set  off  be  pleaded  to  the  whole  action,  it  usually  states  tb' 

set  off  ex-  i]^Q  plaintiff  is  indebted  to  the  defendant  in  more  than  tbeamocr. 

cceds 

plaintiff's  of  the  damages  sustained  byjthe  former,  on  occasion  of  the  dot. 

*ij]2*^"-  performance  of  the  *promises  in  the  declaration,  to  wit,  in  sufb 

''    a  sum  ;  or  else,  after  stating  the  cause  of  the  debt  intended  t. 

be  set  off  merely  as  amounting  to  a  certain  sum,  the  plea  pre. 

ceeds  to  say,  that  the  money  owing  from  the  plaintiff  to  the  d^- 

fendant  exceeds  the  amount  of  such  damages.     Bat  n^tber  of 

these  averments  seems  necessary,  for  tlie  fact  must  appear  fros 

the  sum  which  is  laid  in  the  plea^  as  the  amount  of  the  debt  d&£ 

to  the  defendant"  ;  and  the  defendant  must  at  all  eTCDts  pro\c 

a  balance  in  his  favour,  in  order  to  obtain  a  verdict. 

.y  The  plea  also  usually  states,^  that  out  of  the  sum  doe  and  ov- 

set  offde-  iog  from  the  plaintiff  to  the  defendant,  the  latter  is  ready  and 

d^blr^'*    willing,  and  offers  to  set  off  and  allow  to  the  plaintiff  the  full 

amount  of  his  damages,  according  to  the  form  of  the  statute  in 

such  case  made  and  provided^.     This  is  the  form  of  a  noitre 

also.     But  the  necessity  of  it  may  be  doubted  in  a  plea,  or  no. 

tice ;  as  it  is  not  required  by  either  of  the  statutes  of  set  oif, 

and  there  is  no  more  reason  for  expressly  informing  the  plaiD. 

«n  Dousslaiul  V,  Thompson,  2  Blac  Rep,  910.  n  1  Saund.  170.  n.  2 

«  See  1  East,  377. 


(a)  KiLviNOTON  V.  Stevenson*  E.  8  Geo,  3. 

In  actraa  Asjumpsit  by  tlie  plaintiff  as  executor,  for  goods  of  the  testator,  sdt 

ivr  goodi     since  his  death.     Pleas  non  assumpsit^  and  a  set  off  for  a  debt  due  from  thif 

so  111  oy  ex*  * 

ccutor.as      testator  to  tlie  defendant.    Demurrer  to  the  second  plea, 
temiaiit  can-       TVaiiace,  foi'  the  demurrer,  argued  tliat  tlie  second  plea  was  bad,  for  \i/* 
!iubt*due    *  ^^  defendant  could  not  set  offa  debt  owed  him  by  the  deceased  hi  sjii> 
iwuio'*^       faction  of  the  present  demand  ;  as  that  would  be  altering*  the  coarse  of  dis- 
tribution, and  he  might  be  paid  before  creditors  of  a  superior  nature*  TL-- 
Solicitor  General,  who  was  to  have  argued  on  tlie  otlier  side,  just  meit- 
tioned  the  statute  2  G.  2.  c.  23.  s.  13.  and  so  left  it  with  the  court. 

Ftr  Curiam.  The  plea  is  clearly  bad,  Tliis  is  not  an  action  for  gi«.»U 
tliat  were  in  the  defendant's  hands  at  the  testator's  deatli,  in  which  case  hi 
might  set  off;  but  goods  he  has  taken  possesaidn  of  since  the  testator's  death, 
in  which  case,  to  allow  the  set  oif  would  be  altering  the  course  of  disthl.u- 
tion.. 

,  Judgment  for  the  plaintiSl 
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iff  of  the  object  of  the  plea  in^this  than  any  other  case,  and  it 

!;  impossible  that  the  plaintiff  can  mistake  it.    It  does  not  seem 

ike  the  offer  of  the  money  brought  into  court  in  a  plea  of  ten- 

ior,  which  is  to  shew  that  the  defendant  was  always  willing  to 

(ay  the  money,  and  that  he  continued  so  at  the  time  of  his  plea ; 

or  the  offer  in  a  plea  of  set  off  is  to  allow  the  plaintifPs  demand 

>i\  a  future  occasion,  viz.  at  the  trial.    However  it  is  usual  and 

>roper,  whether  necessary  or  not,,  to  allude  io  the  statute  in 

ovne  part  of  the  plea,  as  no  right  of  set  off  existed  at  common 

aw.     ft  is  usually  done  in  stating  the  offer  to  set  off  the  *de.  [*773] 

ondanf  s  demand  against  the  plaintifTs,  at  the  end  of  the  plea ; 

he  defendant  alleging  that  he  Is  ready  and  willing,  and  by  his 

ilea  offering  to  set  off  and  allow  his  demand  against  the  plain. 

ifTs,  according  to  the  form  of  the  statute  in  such  case  made  and 

provided.     The  plea  must,  of  course,  conclude  with  a  verifi* 

ration. 

It  is  said  in  Buller's  nisiprius^  that  where  the  set  off  plead.  i>ray^r  to 
e<l  is  of  an  equal  sum  to  that  for  which  the  plaintiff  sues,  the  have  it  set 
action  is  barred  ;*  but  if  the  set  oflF  be  of  a  less  sum,  the  defen.  cessaiy.  •' 
{lant  must  pray  to  have  it  set  off  p.     However  it  is  conceived 
that  this  passage  must  be  erroneous ;  for  unless  the  set  off  plead. 
fd  be  of  an  equal  or  greater  sum  than  is  sued  for,  it  cannot  with 
propriety  be  pleaded  in  bar  of  the  whole  action ;  and  if  it  be  of 
a  less  sum,  is  should,  it  seems,  be  pleaded  in  bar  of  the  action 
VTo  tanto  only  ;  and  with  respect  to  the  necessity  of  praising 
to  have  the  defendants  demand  set  off  against  the  plaintifTs, 
there  does  not  appear  to  be  any  necessity  for  such  a  prayer,  in 
the  one  case  more  than  the  other.    Nor  is  any  such  prayer  usu- 
ally introduced  into  pleas  of  this  nature  ;  but  only  the  common 
prayer  of  judgment,  if  the  plaintiff  ought  to  have  or  maintain 
l>is  action. 

To  this  plea  the  common  replication  is  in  denial  of  the  debt  p     ^ 
intended  to  be  set  off.     The  plaintiff  may  say  non  indehi^us  replica- 
fuit.    Or,  he  may  reply  any  special  fact,  in  answer  to  the  plea,  5^1^'* 
which  shews  the  contract,  under  which  the  debt  is  claimed,  to 
Have  been  void  or  voidable  in  law,  or  discharged,  &c.  or  give 
such  fact  in  *evidence  under  non  indebitatus  :  a  plea  of  setoff  r*774] 
^«»n?5  like  an  avowry,  in  nature  cf  a  declaration  ;  and  the  an- 
^^er  of  non  indebitatus^  like  the  general  issue  of  nil  debet, 

V  Bill.  N.  P.  179. 
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The  replication  of  non  indebitaiusy  b^ng  simply  in  denial,  busc 
conclude  to  the  country. 
.  If  any  p^rt  of  the  debt  mentioned  in  the  plea  appear  to  bf 

record,  ^^^  hy  record,  as,  if  part  of  the  debt  set  olf  be  pleaded  to  be 
due  on  a  recoguizance,  still  remaining  of  record  in  the  Exchc. 
quer,  or  other  court  of  record,  such  part  most  be  specially  an. 
swered  by  nul  tiel  record^  wiiich  must  conclude  as  in  otbrr 
cases ;  and  non  indebiiatus  must  be  replied  to  the  other  pan 
of  the  plea  only ;  for  if  it  be  replied  to  the  whole  it  will  be 
bad,  as  by  that  form  of  replying  the  mode  of  trial  would  be 
altered,  and  the  trial  by  the  record,  which  is  a  matter  of  law, 
referred  to  the  jury,  instead  of  the  judge,  to  whom  it  properls 
belongs  Q. 

A  replication  of  nul  del  record  to  a  plea  of  set  off  may  con. 
plea  is  elude  with  giTing  a  day  to  produce  the  record,  or  with  a  pnyer 
pleaded  ^f  judgment  and  damages  i*.  If  a  day  be  given,  it  must  be  to 
only  of;      all  the  defendants,  except  the  plea  be  pleaded  by  some  of  tbcci 

dants^^^"'  °"^^'  *°^  ***®"  ^®  plaintiff  must  take  notice  of  that  in  his 
replication ;  for  where  in  an  action  of  assump^t  against  thrtc 
defendants,  two  of  them  only  pleaded  a  debt  of  record  by  wu\ 
of  set  off,  and  the  plaintiff  replied  nul  tiel  record^  giving  a  dav 
to  those  two  defendants,  without  entering  any  soggestion  re. 
specting  the  third,  and  the  defendant  demurred  generally  to  tht 
[^775]  replication*;  it  *was  held  that  the  action  being  discontinuetl. 
judgment  must  he  given  against  the  plaintiff;  because  he  wi> 
not  in  a  situation  to  take  advantage  of  the  badness  of  the  defen. 
dant's  plea,  and  not  being  in  court,  could  not  call  upon  the 
court  to  give  him  judgment*.  However  in  the  case  cited,  leafo 
was  given  to  amend  on  payment  of  costs  :  and  the  reporter  ob. 
serves,  that  had  the  demurrer  been  of  the  sam^  term  with  the 
/ecord,  it  seems  that  the  plaintiff  would  have  been  entitled,  fh 
jure^  to  enter  a  suggestion  after  the  demurrer  joined  ;  but  even 
in  th^t  case,  the  court  would  not  give  judgment  in  his  favour, 
until  the  suggestion  was  entered,  although  the  defendant  had 
committed  the  first  fault  upon  the  record  ». 

In  general,  where  the  plaintiff  replies  nul  tiel  record^  eivin£ 

ral, defen-  *  day  to  the  defendant  for  the  production  of  the  record,  thai 
dant  can- 
no*  <te.  q  Solomons  v.  Lyon,  1  East,  369.  '  2  B.  &  P.  303.  notU.  «  Sec 
^^'  Yelv.  65  Willcs,  4S1.  *  Tippet  «.  May,  1  B.  &  P.  411.  And  sec  notc^ 
(a)  and  (b)  thereon,  "  Id.  note  (b)  which  cites  Woodwtfd  «.  Robin- 
son, 1  8tr.  302.  Vincent  w  Beaton,  1  Ld.  Raym.  71^ 
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repUcalias^  constitiitiiQg  a  complete  issue,  if  itedefendaadde* 

Dur,  the  plaintiff  need  not  join  in  demurrer ;  but  if  the  record, 

be  not  produced  at  the  day  may  sign  judgment,  which  the  court 

will  not  set  aside  v. 

So,  where  part  of  the  debt  intended  to  be  set  off  is  pleaded  j^fon  ett 

as  due  by  deed,  it  seems  that  the  plaintiff  should  reply  non  estf^^^P- 

factum  to  that  part,  and  non  indebitatus  to  the  rest ;  for  there 

would  be  the  same  objection  to  replying  non  indebitatus  gene. 

rally  in  such  a  case,  as  to  pleading  nil  debet  to  debt  on  bond, 

viz,  *that  it  would  refer  the  validity  of  the  deed  to  the  jury*.        [♦TTC] 

It  has  been  held  that  the  statute  of  limitations  may  be  replied  g^^^^^^^f 

to  a  plea  of  set  off  ^  ;  and  whether  it  bie  necessary  or  not,  it  is  Umiu- 

more  prudent  to  reply  it,  than  risk  the  opportunity  of  giving  it  ^^'^^  J 

iti  evidence  on  non  indebitatus  ;  as  the  statute  only  takes  away 

the  remedy  for  the  present,  and  does  not  discharge  the  debt  itself^ 

It  may  perhaps  be  a  question,  whether  a  replication  of  the  above 

nature  should  state  that  the  plaintiff  was  not  indebted  with. 

in  six  years  before  the  plea,  or  the  commencement  of  the  action  j     . 

but  the  latter  seems  the  safest  mode  of  replying,  as  it  must  in. 

elude  the  former  x.  Y9t  an  issue  upon  a  replication  in  that  form 

found  for  the  defendant  might  be  deemed  immaterial,  supposing 

it  to  be  necessary  that  the  debt  set  off  should  have  accrued  with. 

in  the  last  six  years  before  his  plea  was  pleaded. 

If  at  the  time^of  commencing  the  plaintiff's  action,  (which  is 

the  period  to  be  recarded)  there  be  a  debt  due  from  him  to  the  That  con. 

tract  was 
defendant,  the  latter  is  entitled,  under  the  statute  2  G,  %  c.  ^S.  for  ready 

s.  1 3.  explained  by  the  statute  8  G.  2.  c.  24.  s.  4.  to  set  it  off.  ™<««y- 

No  objection  arises  from  the  damages  being  unliquidated ;  for 

that  is  the  case  in  all  actions  of  assumpsit  wherein  damages  are 

claimed  for  a  breach  of  contract  in  non-payment  of  money. 

The  form  of  the  plea  is  an  offer  to  set  off  and  allow,  out  of  the 

debt  due  to  the  defendant,  so  mu^h  as  the  damages  sustained  by 

the  plaintiff,  on  account  of  the  defendant's  not  performing  his 

promises,  amounted  to  ;  and  in  estimating  the  plaintiff^ s  *da.   r*777]l 

mages,  in  a  case  where  the  contract  is  to  pay  ready  money,  the 

jury  will  take  into  their  consideration  the  loss  he  has  sustained 

hy  non-payment  of  ready  money.     Therefore,  in  assumpsit  for 

goods  sold  and  delivered,  where  the  defendant  pleaded  a  set  off 

of  more  money  due  to  him  from  the  plaintiff,  and  the  latter  re. 

"  Tipping  V.  Johnson,  2  B.  &  P.  302.  w  Remington  v,  Stevetfe;, 

2StM271.  «6East,38r.  *   * 
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plied  that  the  goods  were  agreed  to  be  paid  for  in  ready  money. 
the  replication  was  held  bad  on  demurrer,  being  no  answer  to 
the  plea  t. 


Inaol-  Another  plea  to  an  action  of  assumpsit  is  discharge  from  im. 

ventsdis-  prisonment  under  an  insolvent  debtor's  act*.     But  this  plea  ii 
how    '      i^ot  in  bar  to  the  action^  but  rather  in  confession  of  it,  like  the 
P{^*d-       pica  of  tender ;  though  instead  of  being,  like  that  plea,  in  miii- 
gation  of  damages,  it  is  in  discharge  of  the  person  of  the  defen. 
dant  from  execution^ :  therefore  it  begins  with  saying  that  the 
plaintiff  ought  not  to  have  execution  for  the  damages,  to  be  ad. 
judged  to  him  in  the  action,  upon  or  against  the  person  of  the 
defendant;  and  it  seems,  in  analogy  to  what  was  held  as  to 
pleading  the  mint  act  9  G.  1.  c.  28.  s.  11.  that  if  it  be  pleadfd 
generally  in  bar  of  the  action,  it  will  be  bad  on  demurrer  K 
The  old  mode  of  pleading  appears  to  have  been,  for  the  defen. 
dant  in  his  plea  to  confess  the  action  as  to  his  lands,  tenement^^, 
goods  and  chattels  (wearing  apparel,  &c^excepted  c.)      But  it 
[*778]    cannot  be  objected,  at  all  events  on  a  demurrer  to  the  ♦replica- 
tion, that  the  defendant  in  his  plea  should  hare  expressly  con. 
fessed  the  action.     Nor  does  there  seem  to  be  much  in  the  ob- 
jection ;  for  not  denying  the  action,  and  pleading  only  in  ex- 
oneration  of  the  person,  is  an  implied  confession  of  the  ac. 
tion  ^. 
Tliat  dc-       ^^^  ^^^  averment,  in  a  plea  of  discharge  under  an  insolvent 
i'cndant     debtor^s  act,  is,  that  on  the  day  mentioned  in  the  act  (which  U 
SOTO*  &cl  usually  confined  to  prisoners  in  custody  on  a  particular  day) 
'  the  defendant  was  actually  a  prisoner.     This  day  is,  of  course, 
material  ;  and  a  variance  from  it  will  be  fatal.     It  is  usually 
shewn  in  what  prison,  at  whose  suit,  and  for  what  cause,  the 
defendant  was  in  custody  ;  for  it  should  appear  that  he  was  a 
person  entitled  to  take  the  benefit  of  the  act  ®.     Under  the  sta- 
tutes 16  Geo.  3.  c.  38  ^  and  34  Geo.  3.  c.  69?.  and  other  sta- 
tutes similarly  worded,  the  proper  form  of  pleading  seems  to 

y  Eland  v.  Karr,  1  East,  375.         *  Lev.  Ent  65.  Com.  Dig.  tit.  Pleader, 

2.G.  16.  »  T.  Jon.  165.  *»  Mayne  f».  Harvey,  2  Ld.  Ra\-ni.  1383 

«  3  licv.  151.  1  Salk.  521.  T.  Jon.  165.         «»  Ladbroke  v.  James«  ^V31es, 

201.  «  Sanders  v.  Toothe,  3  Lev.  151.  *  Cotterelr.  Hooke, 

Doug.  97.  5  Marks  v.  Upton,  7  D.  &  E.  305. 
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be^  that  the  defendant  was  actually  in  custody  on  such  a  day, 
and  was  duly  discharged  at  the  sessions,  according  to  the  act. 

If  it  appear  that  the  sessions  had  a  jurisdiction,  it  is  sufficient  q^  ^|^ 
to  allege  generally  that  they  discharged  him  ;  as  the  court  can.  he  sur- 
not  inquire  into  any  facts  necessary  to  be  done  by  him  in  order 
to  obtain  his  discharge,  of  which  the  sessions  are  the  only  and 
proper  judges,  and  whose  judgment  therefore  must  be  taken  to 
have  been  right  b.  But,  as  in  the  case  where  an  imprisonment 
is  necessary,  it  must  always  be  set  forth  that  the  party  was  in 
prison,  in  order  to  give  the  justices  a  jurisdiction,  it  is  equally 
♦necessary  for  him  to  set  forth  that  he  surrendered  himself,  [*7795 
where  that  is  the  case  and  sufUcient  by  the  act ;  therefore  if  it 
be  not  stated  in  the  plea  that  the  party  surrendered  himself, 
or  that  he  was  ever  in  prison,  but  it  is  only  said  that  he  was 
discharged  from  his  imprisonment  aforesaid,  where  no  impri* 
sonment  is  mentioned  before,  though  the  act  may  not  expressly 
require  the  defendant  to  plead  an  imprisonment  or  surrender, 
the  plea  is  bad,  and  the  plaintiff  may  demur  to  it ;  and  if  the 
plaintiff,  instead  of  demurring,  reply  that  the  defendant  did  not 
surrender  himself  according  to  the  act,  and  the  defendant  dc. 
murs  to  the  replication,  yet  the  plaintiff  must  have  judgment  >• 

Where  the  defendant  pleaded  the  statute  30  Car.  2.  which  "^  ^j  ^j-j 
quires  so  many  days  notice  to  be  given  to  the  insolvent's  credi- 
tors, of  his  intention  to  take  the  benefit  of  the  act,  and  declares 
that  he  shall  be  discharged  against  such  creditors  to  whom  he 
shall  give  such  notice  ;  it  was  held  by  Holt,  C.  J.  not  sufficient 
for  the  defendant  in  his  plea  to  say,  that  he  had  giTen  notice  to 
the  plaintiff  in  the  action  in  which  he  pleaded  his  plea ;  but  he 
ought,  accof dinjj  to  the  act,  to  aver  that  he  had  given  notice  to 
the  party  at  whoso  suit  he  was  committed,  though  not  the  plain- 
tiff;  that  being  expressly  required  by  the  actJ. 

In  another  case,  where  the  defendant  in  a  plea  under  the  sta.  pg*?^^ 
tate  ^  and  3  Ann,  c.  16.  stated  that  he  was  actually  a  prisoner  &c 
in  the  Marshalsea  on  such  a  day,  and  was  in  due  manner  dis. 
charged  by  the  justices  at  sessions  according  to  the  form  of  the 
statute,  on  ^demurrer  it   was  insisted  that  the  plea  was  bad,    r«78ol 
because  it  did  not  state  that  the  defendant  had  petitioned  nor 
<>hew  the  circumstances  necessary  to  entitle  him  to  the  benefit 

h  Sollcrs  «.  Lawrence,  \ViUe9»  413.  *  Lfulbroke  v.  Junes,  Willes, 

1 99.  J  Lane  v.  Tease,  Skin,  362. 
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of  the  act  1^;  and  aUhoogh  it  was  xjrged  tliiit  saying  accords 
to  the  form  of  the  statute  tf^as  sufficten't,  judgment  mns  e- 
for  the  plaintiff ;  Holt,  C.  J.  observing,  that  the  sessioob  n 
not  interfere  except  upon  appiication,  and  that  the  defect: 
must  slfew  his  discharge  to  be  regular,  for  the  plaintiff  i^ 
stranger  to  it,  and  it  is  not  to  come  on  his  side  to  shew  tf»T 
discharge  was  deficient ;  therefore  the  defendant  mnstsbew  ^ 
whole  matter,  and  give  the  plaintiff  an  opportunity  of  trrr?' 
sing  it  >.      Nor  will  the  statute  for  the  amendment  of  the  Is^ 
and  5  Jnne^  c.  16.  which  declares  that  judgment  shall  be  g^^ 
as  the  right  appears,  help  such  a  plea  ;  for  that  act  only  cet 
defects  of  form  and  not  of  substance  ;  and  if  this  sort  of  plc^ 
ing  were  to  be  made  good  by  it,  the  court  could  never  kct 
when  particular  jurisdictions  act  with  authority,  and  when  r.f 
Besides,  such  an  exposition  of  that  statute  would  take  the  p- ' 
ty's  issue  from  him  ".     So  that  it  appears  that  a  plea  of  thi^  u- 
ture  should  regularly  shew  all  things  to  hare  been  done  whii 
are  necessary  to  give  the  justices  jurisdiction  ■>. 

The  plea  next  states  the  discharge  of  the  defendant  before  ^  < 

charge,     justices  of  quarter  sessions.      A  mistake  in  stating  the  captii: 

of  the  sessions  may  be  fatal.      But  it  does  not  seem  necessa;/ 

» 

to  state  the  caption  of  the  sessions  at  length,  and  it  is  suffiric 
r*7811    *^  ^^^  *^^*'  the  *defendant  was  duly  discharged  by  the  jusmr 
at  sessions,  by  virtue  of  the  act.      Nor  need  the  day  of  the  dt% 
fendant's  discharge  be  truly  shewn,  which  depends  upon  tic 
evidence  of  it ;  unless  it  be  stated  as  matter  of  description  <^' 
the  certificate  of  discliarge,  which  it  need  not  be.     It  app«r? 
to  be  necessary  to  state  his  discharge  to  be  by  virtue  of  theacf, 
for  at  common  law,  the  defendant  was  not  entitled  to  any  socK 
discharge ;  unless  the  act  gives  a  particular  form  of  pleadlnc,  ii> 
w^hich  case  it  is  sufficient  to  pursue  that  form,  as,  in  pleading 
the  defendant's  bankruptcy*.      After  stating  the  discbariio. 
there  usually  is  an   averment  that  the  several  sums  of  mooo) 
mentioned  in  the  declaration  were  due  before  the  day  mention- 
ed in  the  act  ;  but  this  is  unnecessary,  at  all  events  where  it  i« 
not  directed  by  the  act  of  parliament,  and  the  discharge  app(fi^ 
upon  the  whole  of  the  plea  to  have  been  subsequent  to  tht  tice 
when  the  causes  of  action  accrued.     A  venue  seems  to  be  unn^* 

k  T.  Jon.  1 65.  >  Turner  «.  Beale,  Salk.  521.  in  Woodring 

ton  V.  DeveriU,  Id,      »  Com.  Dig.  tit  Pleader,  2  G.  16.^.  5.      o  jfrttTOi 
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;ossaiy  and  improper,  where  the  sessions  were  of  a  different 
ounty  from  that  mentioned  in  the  declaration. 

This  plea  concludes  with  a  yerification,  and  prayer  of  jndg.  Qof^^in. 
1011  f,  according  to  the  beginning  of  it,  (viz.)  if  the  plaintiff  sion. 
>vi^\\t  to  have  execution,  for  the  damages,  to  be  adjudged  to  him 
II  the  action,  upon  or  against  the  person  of  the  defendant,  (1) 

On  a  plea  of  this  sort,  the  plaintiff  may  take  judgment  im.  hmUce- 
aodiatelyp;  and  he  generally  does  admit  the  plea,  and  pray  tion  tak' 
udfi^roeiit  and  his  damages  on  occasion  of  the  breach  of  the  pro.  ^f^^  J^' 
nises  mentioned  in  the  ^declaration,  to  be  adjudged  to  him  to  r*782] 
w  levied  not  upon  or  against  the  person  of  the  defendant,  but  ^^ 
iti  his  lands,  goods  and  chattels,  according  to  the  statute. 

• 

F  CUft  Ent  156.  Com.  Dig.  tit.  Pleader,  3  0. 16. 


(I)  A  plea  of  discharge  under  an  insolvent  act  of  the  state  where  the 
action  is  brought  should  at  least  set  forth  the  discharge.  Therefore  where 
the  defendant  pleaded  that  since  tlie  last  continuance,  to  wit,  on  Sic  he  the 
(Wfendaat^bdng  an  inaoWent  debtor,  and  having  in  all  things  conformed  to 
the  act  cntitledy  &c.  by  virtue  of  said  act,  did  obtain  by  order  of  the  Hon. 
R  l*  Bsq.  one  of  the  justices  of  the  supreme  court  of  judicature  of  the 
Stute  of  New  Toik,  a  discharge  from  all  the  debts  due  by  him  the  defen- 
dant, on  &c«  and  contracted  for  before  that  Ume,  diough  payable  after- 
\^  amis,  as  in  and  by  the  said  discharge,  under  the  hand  and  seal  of  tlie 
Slid  B,  L.  relation  thereto  being  bad,  will  more  fully  appear,  and  that  the 
promise  in  the  UU  of  the  plaintiff  mentioned  was  made  before  the  said  day 
of  his  discharge,  and  this  be  is  ready  to  verify,  &c.  The  court  held  the 
plea  dearly  bad.    Cruger  v.  Cropscy.  3  John.  Rep.  242. 

So  an  allegation  that  the  debtor  was  discharged  by  due  course  of  law, 
V.  ould  be  bad.    Currie  «.  Heniy.  2  John.  Rep.  433. 

And  where  the  action  is  brought  in  the  courts  of  the  state  where  the  in. 
snlTcnt  law  has  been  made,  it  is  not  necessaiy  in  a  plea  of  discharge  under 
*uch  law  to  state  specially  all  the  proceedings  at  large.  It  is  sufficient  if 
ilic  certificate  of  discbarge  itself  be  set  forth  verbatim.  Service  v.  Heer- 
in^ce,  1  John.  Rep.  91.  The  plea  should  however  shew  that  the  court  had 
jiirisdiction,  and  the  proceedings  may  be  then  stated  by  a  taliter  proces- 
&um  to  the  certificate  of  dischai-gc.  See  Peebles  v.  Kittle.  2  Jolm.  Rep. 
363. 

But  where  an  action  is  sued  in  one  state,  and  the  defendant  relies  on  a 
discharge  under  an  insolvent  act  of  another  state,  he  must  set  forth  spe- 
cially such  act,  and  all  the  proceedings  under  it,  so  that  the  court  may  see, 
^^  it  is  a  good  and  regular  discharge.  Walker  v.  Maxwell.  1  Mass. 
Hep.  104. 

71 
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How  ^  special  execution  will  not  be  warranted  by  a  general  judf. 

judgment  ment.  If  the  defendant  choose  to  avail  himself  of  the  act  of  pw- 
Si  wTri  '^^'^^^^  ^e  can  only  do  so  by  pleading  it,  and  then  the  jud?. 
rant  of  ment  must  be  special  ;  whereas  if  he  do  not  plead  itj  the  jcde. 
attorney,  ^^g^j  ^^^^  ^^  general ;  but  at  all  events  the  execution  most  fol- 
low the  judgment.  If  a  warrant  of  attorney  be  given  before 
the  passing  of  an  insolvent  act,  judgment  cannot  be  entered  up 
generally  upon  it  after  the  act,  without  giving  the  defendant  tn 
opportunity  of  pleading  in  discharge  of  bis  person,  althonah 
the  warrant  of  attorney  will  preclude  the  defendant  from  sa}iDg 
there  is  no  debt ;  for  a  man  cannot  be  precluded  from  talsiof 
an  advantage  of  a  defence  which  he  had  not  at  the  time  of  giu 
ing  the  warrant  of  attorney ;  therefore  the  defence  as  to  the  per- 
son and  wearing  apparel,  &c.  of  the  defendant  mnst  be  put  on 
record  before  judgment.  If  a  scire  facias  be  brought  on  the 
judgment,  the  defendant  can  only  plead  matters  subsequent  to 
it ;  but  he  has  no  other  mode  of  availing  himself  of  the  act  but 
by  pleading,  and  therefore  the  plaintifT,  (perhaps  on  an  applies, 
lion  to  the  court,)  will  be  permitted  to  plead  the  act  for  him. 
At  all  events,  he  may  do  so  by  the  consent  of  the  defendant  and 
his  counsel  n. 

If  the  defendant  plead  his  discharge  under  an  insolvent  act. 
tion  of  ex-  *^^  plaintiff  may  reply  that  at  the  time  of  the  discharge,  the  de- 
ocution      fendant  was  in  execution  for  more  than    the  sum  mentioRed 
r*783l  ^"  tJ^e  act ;  shewing  what  *sum  he  was  in  execution  for,  and 
luiji^r       how  it  became  due ;  and  pray  to  have  judgment  to  have  execu- 
^^^""*         tion  against  the  defendant's  person,  as  well  as  his  lands  ard 
goods,  although  the  defendant  was  not  in  execution  to  the 
amount  stated  on  the  day  mentioned  in  the  act,  but  aftemard< 
and  before  and  at  the  time  of  his  discharge  ^     This  was  hold^ 
to  take  away  the  benefit  of  the  insolvent  act  30  Car.  *t.     Ac- 
cordingly the  plaintiff  had  a  general  judgment  against  the  defen. 
dant  by  the  opinion  of  the  whole  court,  on  the  first  opening  of 
the  matter,  without  any  doubt  ■. 

If  the  plaintiff  demur  to  a  plea  of  the  defendant's  diarchaT^v 
Fifiect  of         -  .       -  , .  ,      ,  . .    •        . 

^lemurrer  under  an  insolvent  act,  which  shews  all  the  circumstances  m*. 

to  plea,      cessary  to  entitle  him  to  his  discharge,  yet  he  shall  in  genera! 
•  « 

q  Buxton  V.  Mardin,  1  D.  &  E.  80.  >'  Smith  v.  Pzickman,  T.Jon. 

208,  •  Id. 
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kaTe  judgment,  but  not  esLecution  against  ihe  defendant's  per* 
son ;  for  the  demurrer  confesses  hts  discharge  ^ 

The  form  of  pleading  the  defendant's  discharge  under  the 
compulsive  clangs  in  an  insolvent  debtors'  act,  is  nearly  the  charge 
same  as  that  above  noticed.     It  is  usual  however  in  such  plea  under 
to  state  that  the  defendant  was  discharged  before  the  justices  at  siy^     ' 
quarter  sessions,  at  the  request,  and  by  the  compulsion  of  the  clauses, 
person  by  whom  he  was  detained  °. 

Similar  to  the  plea  of  the  defendant's  discharge  under  an  in.   .      ^    . 
solvent  debtors'  act,  is  the  plea  of  his  discharge  as  a  fugitive ;  tive. 
which  b^ins  like  the  two  former  pleas,  with  saying  that  the 
plaintitr  ought  not  tp  have  ^execution  against  the  defendant's  [* 734*1 
person ;  and  states  that  the  causes  of  action  accrued  before  the 
day  mentioned  in  the  act,  that  the  defendant  was  actually  abroad 
on  that  day,  as  a  fugitive  for  debt,  and  was  a  person  within  the 
intent  and  meaning  of  the  act,  entitled  to  take  the  benefit  of  it 
as  a  fagilive.;  that  he  afterwards  on  such  a  day  returned  into 
this  kingdom,  and  surrendered  himself  to  a  proper  prison v; 
and  was  afterwards  discharged  by  the  justices  at  quarter  ses. 
sions.     The  plea  concludes,  according  to  the  beginning,  in  the 
same  way  as  a  plea  by  an  insolvent  debtor.     If  the  plaintiff 
shew  that  the  defendant  had  returned  to  this  kingdom  above  a  . 
year  before  he  surrendered  himself,  though  the  plaintiff  upon 
his  return  arrested  him,  he  may  demur;  for  the  defendant  ought 
to  surrender  himself  in  a  reasonable  time,  and  not  lay  by  in 
gaol,  but  bring  Uis  habeas  corpus  ^.  (1) 

*  Day  V.  Copplcston,  T.  Jon.  165.  »  3  Went.  197.  v  See  2 

Bljic.  Rep.  970.  ^  Knight  «.  Preston,  2  Wils.  335. 


( I)  In  a  pica  of  discharge  under  tlie  insolvent  act  of  New-York,  the  plaintiff* 
n\ay  reply,  that  the  discharge  is  void  by  reason  of  the  frauds  stated  in  that 
act  But  such  a  replication,  stating  ah  tl)e  acts  of  fraud  in  the  >vords  of 
tlie  statute,  is  not  sufficient ;  it  should  specify  some  one  particular  fraud, 
and  rely  on  it,  in  order  to  set  aside  tlie  discluirgc.  Service  v.  Heermancc. 
2  John.  Uep.  96.  Therefore  where  the  replication  to  such  a  plea  stated 
that  the  defendant  procured  a  creditor  to  sign  his  petition  and  affidavits 
for  a  larger  sum  than  was  due  him,  and  that  he  concealed  a  debt  due  to 
himself,  which  lie  did  not  insert  in  his  inventory'  and  also  that  he  had  been 
guilty  of  perjury,  which  are  thi^e  cases  specified  in  the  statute,  it  was  held 
that  the  replication  was  bad  because  it  put  in  issue  three  distinct  grounds 
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Replies-       ^°  ^^  action  ai^nat  a  person  snrrendenng  under  .jm  act  e/ 

tion.         parliament  as  a  fugitive,  whose  future  efftets  remain  liab^  to 

tke  payment  of  bis  debtt^  like  an  ioa^irest  deMor'a,  upon  kb 

pleading  his  surrender  the  plaintiff  majr,  in  his  cepHcatioii,  lake 

j  udgment  of  his  demand  to  be  lof  ied  of  those  offdct^  *•  ( 1 } 

X  Jnte  rSl. 
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for  avoiding  the  discharge,   which  would  require  several  distiiict  poifii? 
to  be  put  in  issue.    Cooper  v.  Heermance.  3  John.  Rep.  315. 

But  ^ere  an  act  au^orizing  a  discharge  from  imprisomnent  cob- 
tainu  no.ckuse  Authorising  fraud  to  be  pleaded  to  it,  it  teeiris  that  it  is  a 
good  replicttlkin  that  such  a  ditdharge  vis  dilained  bf  fivid ;  butaoch 
discharge  as  to  all  other  pvtpoieg  is  considered  as  a  discbacge  m  dac 
course  of  law.    Simms  v,  Slacum.  3  Crancb,  300* 

(1)  It  has  been  held  in  New-York,  that  a  dischaige  under  the  inaolvrat 
law  of  another  state  is  no  bar  to  a  suit  brought  by  a  citizen  of  a  stare  » 
tbe  Court*  of  bit  own  ttate  for  a  debt  contracted  within  it,  if  sudi  cities 
has  never  come  m  under  the  proceedings  under  such  msolvent  hw.  Vsi 
Rattgfa  V.  Van  Arsdaln.  3  Cain.  Rep.  154. '  See  alao  Smidia  v.  Bucfaanan.  1 
East,  Rep.  &  In  F4n(ny  v.  Gfenough,  in  the  circuit  ooutt  of  tiie  IJiiiled 
States  for  Massachusetts  district,  a  similar  doctrine  was  held.  3  Da&  BqK 
^69.  But  in  a  note  to  the  same  case  C^^^J  ^^  '^  "^  to  hare  been  hei»] 
otherwise  m  the  circuit  court  of  United  States  for  Rhode-Island  distiki. 
See  Huberus,  2  vo].  book  1.  Dit  3.  p.  26.  translated  in  a  note  to  3  DslL  3&\ 

An  action  was  brought  in  Hew-Yotk,  by  an  administrator  of  the  pavvc 
against  the  maker  of  a  note,  which  was  made  in  MlissachQsetts,  the  de. 
fence  was  a  discharge  und^  the  insolvent  aot  of  Hhode^Isknd.  It  appear 
edthat  at  tlie  time  of  the  contract  the  mato  nnaded  in  Rhode^ahiKlvaBd 
tlie  payee  in  Massacluisetts.  The  court  held  that  the  dischaige  was  not  t 
good  bar.    broith,  administrator,  v.  Smith.  2  John.  Rep.  235. 

So  where  the  defendant  pleaded  a  discharge  under  an  insolvent  act  of 
Connecticut  to  An  action  brought  in  Massachusetts,  on  promlssoiy  ootn 
dated  thei'e,  it  was  held  by  the  court  that  the  bar  was  bad,  b0caase  it  did 
not  aver  tliat  the  contract  was  made  in  Connecticut,  and  that  the  plaintitf 
was  an  inhabitant  there  at  the  time  of  the  contract  Proctor  ▼.  Mbc»e.  1 
Mass.  Rep.  19a 

But  the  courts  of  Connecticut  have  held  that  an  act  of  insoh-ency  passed 
by  tlie  Legislature  of  that  state,  is  a,good  bar  to  an  action  in  their  courts 
'  upon  a  contract  entered  into  in  another  st»te  with  the  citizens  of  such 
other  state.    Barb^  v.  Minturn.  1  Day's  Rep.  in  £nr.  136. 

An  action  was  brought  by  a  jcitizen  of  Pennsylvania,  agiunat  a  citizen 
of  Mar}'land,  for  money  received  by  him  in  Maryland,  in  consoqucoce  uf 
a  sale  of  goods,  v/Iiich  were  tliere  received  by  the  defendant  under  an 
agreement  executed  at  Pluladelphia.     Pending  th^  action,  die  defenduit 
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Anoliier  plea  in  ag^iimpBit  is,  tbat  tbe  plaintiff  ought  ta  bAve  ^^ 
sued  for  bis  debt  in  a  contt  of  requests ;  but  this  is  no  plea  to  Kqueats 
a  coirot  for  nBliquidated  damages,  sustained  by  the  defendant's  "^» 
non  performance  of  a  ^special  contract.     Nor  can  the  defen-  pieada- 
dant  plead  a  court  of  requests  act  in  bar  to  an  action  brought    r^.^.. 
in  any  of  t}ie  superior  courts^  unless  the  act  contain  a  general    *-         ^ 
prohibitory  clause,  that  no  action  shall  be  brought  for  any  debt 
recoTerable  in  the  court  of  requests  against  any  person  within 
the  jurisdiction  of  such  court,  in  any  other  court.      Opt  there 
is  such  a  clause  in  the  court  of  requests  acts  for  Westminster^ 
the  Tower  Hamlets,  and  the  Isle  of  £iy  ;  though  not  in  those 
for  London^  Middlesex,  or  Southwark ;  in  which  latter  cases 
the  proper  mode  of  taking  advantage  of  the  acts  is  by  sugges- 
tionr,  which  may  be  traversed  * ;  whereas  in  the  former  of  the 
above  cases  the  only  mode  is  by  plea,  and  not  suggestion  *.    ^ 
There  being  a  general  prohibitory  clause  in  the  court  of  requests 
act  Cor  the  isle  of  iJy,  18  Geo.  3.  c.  36.  and  that  act  giving  no 
particular  form  of  plea,  it  nay  either  be  pleaded  specially,  or 
the  facts  which  bring  the  case  within  it  may  be  given  in  evidence 
under  the  general  issue  *».   This  plea,  though  usually  pleaded  in 
bar,  bears  a  great  resemblance  to  a  plea  in  abatement  to  the  ju- 
risdiction of  the  cpurt,  as  the  object  of  it  is  to  compel  the  plain, 
tiff  to  take  his  remedy  in  another  eourt ;  for  where  the  defen. 
dant  can  avml  himself  of  this  plea,  the  plaintiff  may,  in  general, 
afterwards  sue  for  his  debt  in  the  court  of  requests,  notwith- 
standing  judgment  be  given  against  him  on  the  defendant's  plea. 

y2H.B.  350.  »1N.B.156.  »3D.&B.452.  I*  Por- 

ker V.  Elding,  1  £ast«  352. 


received  a  discharge  under  the  insolvent  law  of  Maryland  but  the  defen- 
dant liad  not  come  in  under  it  The  defendant  hanng  been  arrested  on 
the  suit  applied  to  the  court  for  an  exonerater  on  the  bwl  piece,  wlu<^  waa 
allowed  ;  and  the  court  declared  that  considering  the  redpiwal  obliga- 
tion of  the  two  states  under  the  confederation,  the  insbbrcnt  act  of  Mary-, 
land,  must  be  considered  as  a  general  banknipt  law  and  of  equal  vafidity 
every  whete.  I^fillar  v.  Hall,  1788. 1  DaH  R«p.  229.  See  also  James  v. 
Allen.  1  Dall.  188.  anft  Phelps  v.  HoBcer.  1  Dall.  261. 
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^^^  The  Westminster  court  of  requests  act  gWes  a  form  of  tk 

WestBUA.  plea,  under  which  advantage  is  to  be  taken  of  thtft  act.  The 
f*7»fiS  ^*  section  proTides  that  if  any  action  *of  debt,  or  on  tbe  cas€ 
pleida^  upon  an  assumpsit,  for  the  recovery  of  any  debt,  be  »ucd  er 
»©•  prosecuted  against  any  person  or  persons  in  any  of  the  king's 

courts  at  Westminster,  or  elsewhere  out  of  the  court  of  requests 
for  that  place,  and  the  plaintiflF  shall  declare  for  any  sum  of  mo. 
ney  not  amounting  to  the  sum  of  40#.  the  defendant  may  plead, 
generally,  in  bar  of  such  action,  that  at  the  time  of  com- 
mencing it,  he  was  inhabitant  and  resiant  within  the  cit^  and 
lib^ty  of  Westminster,  or  that  part  of  the  dutchy  of  Lanca^ 
ter  which  adjoins  thereto,  and  was  liable  to  be  warned  or  sum- 
moned before  the  said  court  of  requests,  without  pleadinfr  any 
other  matter  specially  ;  and  in  case  the  phiindfT  in  «uch  action 
shall  declare  for  the  sum  of  40*.  or  any  larger  Mim,  tbe  defen- 
dant may  plead  generally,  orer  and  above  such  matters  as  afcre. 
said,  that  the  defendant  was  not,  at  the  time  of  commencing  svch 
action,  indebted  to  the  plaintifiT  in  any  sum  or  sums  of  mone\ 
amounting  to  the  sum  of  40*. ;  without  pleading  any  other  matter 
specially.  Therefore  it  seems  unnecessary,  in  pleading  this  act. 
even  to  say  that  it  is  pleaded  by  virtue  of  the  statute^. 

The  legislature  having  by  this  section  enacted  that  the  defcn. 
dant  may  plead  generally,  in  bar  of  the  action,  the  practice  i> 
to  plead  that  the  plaintiff  ought  not  to  have  or  maintain  bis  ac- 
tion, as  in  other  cases ;  but  the  plea  being  in  nature  of  one 
to  the  jurisdiction  of  the  court,  (he  more  proper  form  seems  to 
be,  that  the  plaintilT  ought  not  to  have  or  maintain  his  action 
in  the  court  in  which  the  plaintiff  has  sued  ;  especially  as  the 
9th  section  of  the  act  expressly  declares  *that  the  plaintiff  may 
prosecute  the  defendant  in  the  court  of  requests,  notwithstand- 
ing judgment  obtained  against  him  on  the  defendant's  plea. 

It  seems  unnecessary  to  say  that  the  plaintiff  commenced  hh 

action  after  the  time  of  passing  the  act,  unless  the  plaintiff  make 

menced     the  time  of  the  commencement  of  the  action  material,  by  stating 

er  ac  .  ^j^^^  ^  ^^^  commenced  before  the  act ;  in  which  case  it  mav  be 

as  well  for  the  defendant  to  shew  the  contrary,  to  preclude  the 

necessity  of  a  special  replication. 

But  where  an  act  of  parliament  gi^es  a  general  form  of  plea, 
oQ^e  •^  ^^7  ^®  pleaded  verbatim^  without  any  introduction  or  es- 
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planaiion,  iinlesg  the  act  be  obscure  and  anioteUigible ;  for  where 

otherwise  it  would  be  useless  to  enact  that  the  defendant  may  1^™  ?]? 

*'  eui  or  HOC* 

plead  generalty  •  though  where  the  act  has  a  prohibitory  clause, 
but  gi^es  no  form,  the  plea  must,  it  seems,  shew  that  the  defen. 
dant  was  subject  to  the  process  and  jurisdiction  of  the  court, 
specially  ;  and  be  pleaded,  vigore  siaiuii ;  for  the  reason's  men- 
tioaed  in  considering  the  form  of  stating  the  defendant's  dis- 
charge under  insoWent  debtors'  acts<^. 

These  acts  of  parliament  provide  as  well  for  cases  where,  up*  whoe 
on  the  face  of  the  declaration,  it  appears  that  the  plaintiff  claims  less,  or 
less  than  40^«  as  where  he  claims  a  larger  sum.    The  form  pre*  than  40t. 
scribed  is  the  same  in  both  cases  ;  except  that  in  the  latter  an  ^*^^**™- 
averment  is  necessary,  that  the  defendant  was  not,  at  the  time 
of  the  commencement  of  the  action,  Indebted  to  the  ^plaintiff  ia   [*788] 
any  sum  or  sums  of  money  amounting  to  the  sum  of  40$.     The 
plea  in  each  case  ought  to  conclude  ^'>th  a  verification,  and 
prayer  of  judgment,  according  io  the  beginning. 

The  Westminster  act,  23  G.  2.  c,  27.  s.  21.  says,  that  the  0^^^^ 
plaintiff  shall,  or  may,  reply  generally  to  the  plea,  and  deny  the  or  special 
matters  pleaded.     Where  the  act  pleaded  gives  a  compendious  J^^J**" 
form  of  replication,  it  is  sufficient  always  to  reply  in  the  words 
of  the  act ;  but  such  words  as  above  appear  to  give  the  plaintiff 
liberty  to  make  a  special  replication,  if  it  become  necessary ; 
as,  if  the  time  of  the  commencement  of  the  action  be  material, 
in  whkh  case  he  may  reply  specially,  and  shew  when  he  sued 
out  process,  as,  in  avoiding  a  plea  of  tender,  llpwever  in  com** 
inon  cases,  it  is  usual  for  the  plaintilf,  either  in  the  words  of 
the  plea,  to  deny  that  at  the  time  of  the  commencement  of  the 
action,  the  defendant  was  an  inhabitant  within  the  jurisdiction 
of  the  court  of  requests,  and  liable  to  be  warned  and  summon, 
cd  before  such  court ;  or,  to  say,  that  the  defendant  at  the  time 
of  commencing  the  action  was  indebted  to  the  plaintiff,  on  ac. 
count  of  the  causes  of  action  declared  on,  to  the  amount  of  the 
sum  mentioned  in  the  act,  and  upwards ;  and  conclude  to  the 
country.     Nor  does  any  venue  seem  necessary  in  such  a  repli. 
£iitlon ;  as  it  is  merely  affirmatory  of  the  declaratic^n. 
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CHAPl'ER  XXI. 

OP  PJLEAS,  &c.  BY  AND  AGAINST  EXECUTORS  AND^ 

ADMINISTRATORS. 

[^789]    lir  actions  by  or  at  the  suit  of  executors,  &c.  the  defendant  may 
•  tucS"^  plead  any  matter  which  would  have  been  a  good  answer  to  the 
by  execu-  action,  if  it  had  been  brought  by  the  deceased ;  and  some  haie 
tofs,  &c.    thought  that  the  plaintiflPs  ability  to  sue  may  be  called  in  qoes. 
tion,  as  if  he  were  suing  in  his  own  right,  by  pleading  his  alien, 
age  or  outlawry,  &c.  because  the  money  recovered  will  be  in 
his  power ;  though  this  opinion  seems  to  be  erroneous  «.     Tha 
defendant  however,  in  such  actions,  may  put  in  issue  the  repre- 
sentative character  of  the  plaintiff,  as,  whether  he  be  executor^ 
or  administrator. 
\Vhat  ex.      Executors  or  administrators  may  plead  whatever  their  testa, 
ecutorsy     tor  or  intestate  might  have  done ;  as  they  stand  in  his  place, 
plead.  ^    ^^^  represent  him  in  all  his  personal  contracts.     As  the  testa, 
tor  might  have  pleaded,  so  may  they  plead,  in  denial,  avoidance, 
[*790l    performance,  excuse  of  performance,  or  discharge  *of  the  pro. 
mises  in  the  declaration.     Besides  which,  there  are  many  plea? 
which  executors  and  administrators  may  plead,  that  are  differ- 
ent from  any  other  pleas,  not  only  in  dental  of  their  representa. 
tive  character,  but  also  the  sufficiency  of  assets ;  as  they  are 
chargeable  only  in  respect  of  the  assets,  or  personal  estate  of 
the  deceased  whom  they  represent  (a).  In  actions  by  and  against 

a  Ante  68r. 
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(a)  Garnoms  v.  fissKBTUy  E.  22  Geo..  3. 

Assumpsit  agaiiut  executor.  Pleas  non  attumfmit,  and  ibfefie  admuUttra- 
yki^pknt  «if.  The  first  issue  was  found  for  the  plaintiff,  and  the  second  far  the  de- 
^SilS^  fendant  On  a  question  to  whom  the^««a  should  be  delivered,  the  oDurt 
^SI[Sa^  desired  tlie  cases  to  be  looked  into ;  and  they  now  ordered  ii»pottea  to  be 
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executors  or  administrators,  the  defendant  may  plead  in  abate. 

raent,  or  bar,  as  in  other  cases ;  but  the  consideration  of  such 

pleas  as  *may  be  pleaded  in  abatement  is  not  the  subject  of  the    L   '^*J 

present  inquiry,  except  as  it  may  incidentally  become  so. 

There  being  some  diflference  between  the  fotm  of  pleading  in  pieadinir 

bar  to  actions  of  assumpsit  brought  against  executors,  and  to  by  execu- 

those  brought  against  administrators,  though  in  most  respects  it  adminis- 

is  the  same  in  both  cases,  each  will  be  distinctly  considered;  traiors, 

.    alike 
and  first  the  form  of  pleading  in  bar  to  an  action  of  assumpsit 

against  executors  will  be  taken  into  consideration,  which  almost 

inrludes  that  in  actions  against  administrators ;  after  which,  such 

observations  will  be  made  as  are  peculiarly  applicable  to  pleas 

by  the  latter. 

An  executor  or  administrator  may  plead  the  same  bar  as  his  xhat  tes» 
testasor  or  intestate  mi^ht  have  done,  as,  that  his  testator  or  in-  tator,  &c* 
testate  did  not  undertake  or  promise''  as  the  plaintitf  has  com.  fumpsit 
plained:  aad  conclude  to  the  country.    If  he  says  non  assump- 
sit^ generally,  it  is  good ;  for  it  shall  be  referred  to  the  testator, 
Sec,  when  all  the  promises  in  the  declaration  are  stated  to  have 
been  made  by  him^.     » 

But  where  the  cause  of  the  bar,  if  it  were  a  good  one,  existed  Outlawiy 

iQ  the  life-time  of  the  testator  or  intestate,  and  he  could  not  have  ^*^**;*^*" 

'  tor»  Sbc. 

b  Com.  Dig.  tit.  Pleader,  2  D.  8.  «  Browning  w.  Litton,  1  Lev.  184. 

1  Sid.  292.  S^.  C.  Et  vide  ante  533. 


delivered  to  the  defendant,  on  the  authority  of  a  case  in  Rol,  Abr.  929.  nione  be 
and  another  read  by  BuUer,  J.  in  M.  16  Geo.  3.  where  there  were  four  pleas,  ''<***"^  *» 
one  of  them  ne  unquu  executor ^  and  all  found  for  the  plaintifT  except  the  entitled  to 
plene  administravit,  aod  ju(^;meDt  for  tlie  defendant  fionm. 

CocKsosf  «.  Drinkwater,  23  Geo.  3.  S.  P. 

• 

Assumpsit  against  an  executor,  on  promises  by  the  testator,  and  by  him- 
self. Pleas  non  atsuntptit,  and  piene  administravit.  The  first  of  which 
wail  found  for  the  plaintiff,  the  second  for  the  defendant. 

Bovter  moved  that  the  poatea  might  be  delivered  to  the  defendant.  He 
cited  Hbllingshed  «.  Mayo,  16  Geo.  3.  and  Hesketh  v.  Gamons,  E.  22 

Geo.  3. 

Birt.LEH,  J.  also  referred  to  Winnal  «.  Rushbury,  M.  19  Geo.  .*?.  and 
said,  that  there  were  otlier  cases  on  the  subject,  and  the  point  was  com- 
pletely iettled.    The  court  therefore,  in  the  first  instance  made  the 

Rule  absolute. 
72 
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pleaded  it,  it  is  no  plea  for  his  executor  or  administratoT. 
Therefore,  as  a  defendant  cannot  plead  his  own  disability  by 
r*792'l  outlawry,  so  neither  can  an  executor  *>,  or  administrator  %  *|>1<^ 
that  his  testator  or  intestate  was  outlawed.  Besides,  there  may 
be  effects  not  forfeited  by  the  outlawry. 
jy.  To  an  action  against  one  named  as  executor,  he  may  plead  in 

quet  ex-  bar  that  he  never  was  executor  f,  nor  ever  administered  as  such : 
<rc«for,8cc.  ^\^\c\^  ;§  t|ie  usual  and  proper  form  of  pleading?.  This  plea 
concludes  with  a  yerification^;  for  although  the  allegation  at 
the  beginning  of  the  declaration  in  the  King's  Bench  by  bill,  Ha: 
the  defendant  is  executor  or  administrator,  without  more,  is  fn. 
rersable  (the  word  existente^  being  understood,  which  rcnifL 
tutes  a  good  averment^ ;)  the  plea  of  ne  unques  exccutfff  \- 
not  a  mere  denial  of  that  fact,  but  introduces  another,  namr- 
ly,  that  the  defendant  did  not  administer.  And  the  allegation 
of  this  is  necessary,  it  not  being  enough  to  say  that  the  defen- 
dant never  was  executor  ;  for  although  there  was  no  will,  vpt 
if  the  defendant  intermeddle  with  the  deceased's  goods,  or  &c: 
as  his  executor  (except  it  be  merely  in  acts  of  necessity,  or  hu- 
manity, as  locking  up  the  effects,  or  burying  the  corpse  of  iV 
deceased  J)  he  shall  be  charged  as  executor  de  *on  iort ;  air! 
the  plaintiif  may  name  him  as  executor,  generally,  and  give  the 
intermeddling  in  evidence.  Therefore  the  plaintiff*  ought  to  hsvr 
an  opportunity  of  shewing  that  the  defendant  was  chargeable  as 
executor  da  son  tort  by  his  administration  of  the  effects,  or 
other  improper  interference  as  executor. 

If  the  defendant  do  not  prove  the  will,  or  intermeddle  wit^ 

lleiiunci-    *^®  goods,  he  may  plead  that  he  renounced,  *and  that  no  good* 

ation,be-   have  come  to  his  hands''.     However,  it  seems  that  he  cannot 

bate.^^'    P^**a<l  tJ^flit  he  renounced  only;  for  an  intermeddling,  without 

probate,  will  charge  him  *. 

If  two  be  appointed  e:sfecutors,  and  one  prove  (he  will,  in  th- 
bate'^  by^'  n*i"^<?  of  both,  against  the  consent  of  the  other,  and  afterwrart^- 
one  of  se-  an  action  be  brought  against  both,  as  executors,  it  is  said  that 
ciitors.    '  *^®  ®"®  ^^^  ^^^  "^*  prove  may  plead  ne  nnques  cxeeutor^  an  J 

<»  Shaw  V,  Cutteris,  Cro.  Eliz.  850.  ^  Buller  v.  Gcrvis,H\it  -V 

Antf  686.  *■  Com.  Dig.  tit.  Pleader,  2  D.  7.        ^  Went  Off.  Ex.  3<>J 

h  Hans.  Knt.  105.  »  iloliday  t».  Fletcher,  Str.  781, 2.  J  Stok^^ 

V.  Porter,  Dy.  166.  ^  Com.  Dig.  tit  Pleader,  2  D.  7.  1  12  Mo^ 

471.  Et  vide  ante  792. 
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that  he  never  administered  as  such;  and  dearly  the  probate 
does, not  make  him  executor  in  such  case '^.  But  Went  worth 
thinks  that  instead  of  pleading  ne  unques  executor^  the  special 
matter  should  be  shewn  »,  He  who  proved  the  will  cannot  plead  * 
ne  unques  executor ^  notwithstanding  he  did  not  otherw  ise  ad- 
minister than  by  the  probate,  for  that  is  of  itself  an  administra- 
tion *> ;  though  it  has  been  thqught  otherwise  if  he  does  not  med- 
dle with  the  goods,  an^  that  the  probate,  being  an  act  authoriz. 
ed  by  the  spiritual  court,  shall  not  estop  him.  However  it  seems 
to  be  admitted  that  it  shall,  when  he  pays  the  fees  of  the  probate 
out  of  the  goods  of  the  testator,  though  if  he  do  not  pay  them 
out  of  the  testator's  goods,  it  may  be  otherwise?.  The  intend, 
ment  seems  to  be  that  he  so  pays  them.  • 

If  the  defendant  be  sued  as  executor,  and  in  fact  he  be  an  Adroinis- 
administrator,  but  not  executor,  he  cannot  plead  that  he  was  trator, 
administrator,  and  not  executor  in  bar  ;  for  if  an  action  be  af-  executor, 
terwards  brought  against  him  as  administrator,  he  may  plead 
the  recovery  against  *him  as  executor h.     But  he  may  plead  it  [*794] 
in  abatements     Another  reason  why  it  may  not  be  pleaded  in 
bar  seems  to  be,  that  every  executor  is  an  administrator,  though 
every  administrator  is  not  an  executor,  notwithstanding  he  hath 
the  office  and  quality  of  an  executor ;  he  not  being  constituted 
in  the  same  manner '. 

To  a  plea  in  bar  of  ne  unques  executor ^  or  the  like,  negaf  iv-  ^^pjic 
ing  the  administration  of  any  effects,  the  plaintiff  may  reply,  lion  to  ne 
that  at  the  time  of  exhibiting  the  bill,  or  issuing  the  writ,  or  "^J^^r'S 
commencing  the  suit,  the  defendant  was  executor,  or  adminis- 
tered divers  goods  which  were  the  testator's  at  his  death,  as  his 
executor  ^  It  seems  that  either  of  these  facts  is  sutlictent ;  as  the 
defendant  is  liable  without  administration  if  he  prove  the  will, 
and  without  probate  if  he  administer ;  and  whether  the  defen. 
dant  be  executor,  and  whether  he  administered  as  such,  are  dis. 
tinct  facts.     It  is  not  necessary  to  state  what  goods  the  defen. 
dant  administered,  or  their  value ;  for  the  nature  or  value  of 
the  goods  can  be  in  no  wise  material,  except  upon  a  plea  of 
plene  administravit^  or  the  like.     If  the  plaintift*  replies  that 
the  defendant  administered,  a  venue  should  be  laid  in  tl^  repVi. 

m  2  H.  8.  n.  a.  n  Went.  OH".  Ex.  42.  »  Id,  p  27  II.  a 

1 1.  a.  <l  Harding  v.  Salkil,  Salk.  296.  r  Bo\\7cr  «.  Ck)ok,  5  Mo<l. 

145.  •  Went.  Off.  Ex.  302.  «  Hans.  Ent  105.  AVin.  Ent.  341. 
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cation,  though  it  is  alleged  in  the  declaration  that  the  defendant 

is  executor ;  for  the  fact  of  his  having  administered  is  that  to  b? 

tried  «.     But  a  conclusion  to  the  country  is  proper  ;  as  such  : 

replication  is  a  mere  denial  of  the  fact  in  the  plea. 

r*7Q'il       ^^  ^^^  defendant  be  charged  as  executor,  generally,  and  he  ?• 

Executor   ^°^y  executor  for  a  particular  purpose,  be  ♦should,  it  srr?  - 

for  hpe-     plead  that  fact,  and  shew  that  he  administered  accordingh  ;  oo. 

pose.         gativing  that  he  is  executor  for  any  other  purpose,  or  that  i 

administered  io  any  other  manner  than  that  alleged  in  the  pU. 

Such  a  plea  must  confess  some  manner  of  justifiable  admini^tni' 

tion,  orherwise  it  will  be  bad  ;  therefore  the  defendant,  heir, 

sued  as  executor  to  A.  B.  cannot  plead  that  A.  B.  made  his  iu. 

fant  son  his  executor,  and  committed  the  custody  of  sacfa  s«ti 

and  his  efiects  to  the  defendant  during  his  minority,  to  be  ^.^ 

counted  for  by  him  to  the  son  at  his  full  age,  and  that  admii.i-. 

tration  was  notwithstanding  committed  by  the  Lord  JVIayor  lo 

C.  D.  during  the  son's  minority,  and  that  the  defendant  had  m. 

counted  for  such  goods  as  came  to  his  hands  to  the  admini^tn. 

tor  ;  with  a  traverse  that  he  was  ever  executor  to  A.  B.  or  eur 

administered  his  goods  in. any  other  manner.     For  the  indiH  f . 

ment  to  the  traverse  does  not  confess  any  manner  of  jnstiiiabi  < 

admiuistration,  as  it  does  not  say  that  the  goods  which  came  to 

his  possession  were  part  of  those  devised  to  the  defendant,  arr 

then  he  had  no  colour  to  meddle ;  and  if  that  had  been  shewr, 

it  does  not  appear  that  he  took  such  goods  into  his  custody,  t.- 

preserve  and  keep  them  for  the  infant's  use  until  his  matonti, 

and  then  to  make  an  account  of  them  to  him,  but  that  he  ha^ 

accounted  for  them  to  the  administrator,  and  so  had  not  porsu- 

ed  his  authority  either  in  keeping  or  accounting  for  f hero  ^', 

Plenc  administraint  must  be  pleaded  where  there  is  a  dfh- 

.  f!f  J!V    cioncy  of  assets  ;  for  pleading  to  the  merits  is  an  admission  ihi. 

[*796]  there  is  no  such  deficiency,  as  much  as  ♦suffering  judgment  hv 

'"'^^^j*^®'*  default  or  confession.  So,  if  an  executor  or  administrator,  penti 

able.         ing  Q"  action  a^i^ainst  him,  suffer  judgment  in  another  action,  ai-c 

do  not  plead  it  asjhemay,  it  is  an  admission  of  further  as»ct' 

than  will  satisfy  the  judgment  confessed^. 

a  See  Knighton  «.  Morton,  3  Lev.  311.  ^  Barham's  case,  Sav.  i::. 

w  Kock  V.  Leigliton,  1  Salk.  310.  Com.  Dig,  tit  Pleader,  3  D.  9.  A  "c 
see  Skelton  «.  Hawiing,  1  Wils.  258. 
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Tf  scTCral  executors  or  administrators  be  sued,  and  they  all     ,     , 

Plea  by 
appearand  plead  plene  admim'straverjint^  and  the  jury  find  that  several 

one  of  them  had  such  a  sum,  and  another  of  them  a  less  sum,  execu- 
and  that  the  other  defendants  had  no  assets,  yet  the  judgment        ' 
will  be  against  all  the  defendants  de  bonis  testator  is  ;  and  if  it 
be  against  those  defendants  only  who  have  assets,  it  will  be  er- 
roneous ».     So,  if  one  of  seyeral  executors,  &c.  be  outlawed, 
and  plene  tidministraverunt  be  pleaded  in  the  name  of  all,  and 
assets  found,  the  judgment  shall  be  against  all  of  them,  for  the 
debt,  de  bonis  iestatoris^  and  the  costs,  against  him  alone  who 
pleaded  y.     But  if  the  executors  or  administrators  plead  plene 
administravit  severally  by  several  attorneys,  and  the  jury  find 
that  one  of  them  had  assets,  and  the  other  not,  the  judgment 
shall  be  against  him  alone  who  is  found  to  have  assets,  and  the 
other  shall  go  quit«.     Therefore  in  such  case  it  seems  advis- 
able for  the  defendants  to  plead  severally.     One  principle  on 
which  the  above  distinction  may  proceed  is,  that  where  several 
defendants  join  in  pleading,  they  must  make  out  a  joint  defence 
as  to  all  of  them,  or  fail  altogether,  especially  where  the  plea 
consists  of  a  joint  act,  pleaded  to  have  been  done  by  all,  as  their 
joint  administration. 

*  An  executor  may  plead  in  bar  plene  adminislravit  general-  ''r*7q7'i 
ly  ;    or  specially  a,  that  he  has  fully  administered  except  a  cer-  General, 
tain  sum  of  money,  or  certain  goods,  which  he  may  confess  to  ^F^P*" 
be  liable  to  the  plaintifls  claim  ;  or  he  may  insist  that  the  plain,  adminu- 
tiff  has  no  right  to  them,  on  the  ground  of  their  being  covered  ^^^^^' 
by  other  previous  and  superior  claims. 

But  this  is  no  plea  where  the  executor  is  sued  in  his  own 
right  ;  although  perhaps  it  may  be  pleaded  where  he  is  sued  as  Where 
executor,  notwithstanding  he  be  chargeable  otherwise,  viz.  as  ^bie, 
assignee  of  a  lease  ^  ;  for  in  the  first  case,    the  plaintifi*  has 
nothing  to  do  with  the  assets,  and  io  the  second,  he  ought  to  be 
bound  by  his  election. 

The  form  of  the  general  plea  of  plene  administranit  is,  that  Form  of 
the  defendant  has  fully  administered  all  and  singular  the  goods  ^"^^^^ 
which  belonged  to  the  deceased,  at  the  time  of  his  death,  and 
which  have  ever  since  come  to  the  defendant's  hands,  as  execu- 

X  Nevell «.  Delabarr,  1  Rol.  Abr.  909.  pL  4.  y  Partridge's  case,  IJ. 

928.  pi'  5.  «  Bellew  v.  Jackson,  Id,  929.  pi-  5.  *  Com.  Dig.  tit. 

Pleader,  2  D.  9.  »» Buckley  v.  Pirk,  1  Salk.  317. 
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tor,  io  be  administered  ;  and  that  he  ha?  not,  nor  at  the  tier 
of  exhibiting  the  bill,  (or  issning  the  writ,  or  the  coininencf. 
ment  of  the  suit,)  nor  at  any  time  since,  had,  any  goods  •?* 
chattels  which  belonged  to  the  deceased,  at  the  time  of  his  deatL 
in  his,  the  defendant's,  hands  to  be  administered,  wherebj  h 
conld  have  paid  plaintiff  his  demand,  or  any  part  thereof.  Oi 
the  different  parts  of  this  form,  the  following  points  occur. 

If  the  defendant  jp\ea.dpicne  administracit  only,  and  do  or?! 
shew  that  he  has  not,  nor  at  the  time  of  the  commencement  rj 
the  suit^  had  any  goods,  &c.  his  *plea  will  be  bad  ;  for  tbf 
plene  adminisiravit  refers  to  the  time  of  the  plea  pleaded,  arl 
he  might  have  paid  debts  upon  simple  contract,  without  sui*. 
after  the  commencement  of  the  action  and  before  plea,  which,  if 
issue  were  joined  upon  his  administration  as  pleaded,  he  ini^ra 
give  in  evidence  upon  the  trial  ;  and  therefore  the  plaintiff  Hj- 
no  other  remedy  in  this  case,  but  to  demur  c.  So,  if  the  defen- 
dant plead  that  he  has  no  goods,  without  more,  it  will  b*: 
bad,  for  the  same  reason  ^.  But  it  is  sufficient  to  plead  no  as. 
sets,  at  the  time  he  had  notice  of  the  plaintiff's  suit,  oor  cur 
afterwards  ^.  And  if  an  action  be  sued  against  an  executor 
who  has  assets  in  his  hands,  he  may  plead  that  before  he  had  no. 
tice  of  the  plaintiff^s  suit,  he  paid  the  assets  to  others,  thoui:ii 
it  be  after  an  alias  or  plurics^ ;  as  it  is  held  in  2  //.  4.  wIktc 
the  executor  came  in  on  i\\^pluri€s  capias^  and  said  that  he  hat) 
fully  administered  before  he  had  notice  of  the  writ,  which  h^- 
sued  In  another  county  than  that  where  he  dwelt;  there  th-: 
opinion  of  the  court  was  that  the  plea  was  good,  and  that  1k^ 
should  not  be  chargeable  to  the  plaintiff  for  the  assets,  whir  si 
he  had  employed  in  payment  of  other  debts  pending  th©  writ, 
before  he  had  notice  of  it ;  wherefore  the  plaintiff  was  forced  to 
reply  that  he  had  notice  of  the  suit  on  such  a  day,  whe^i  he  h^  1 
assets  J?. 

So,  if  the  plea  be  only  that  the  defendant  has  not,  nor  at  th^* 
time  of  the  commencement  of  the  suit,  had  any  goods,  &c.  and 
does  not  say  "  nor  ever  afterwards ^^^  it  is  demurrable  ;  for  ir 
may  be  that  he  had  after  the  bill,  which  would  charge  him.  AH 
the  booiss  *and  precedents  direct  that  the  pleading  ought  to  no. 
gatjve  this  ;  and  if  it  do  not,  it  is  not  aided,  unless  it  be  fouiu! 


^  Hewlet  V.  Fnuningliam,  3  Lev.  28.  ^  Com.  Wg^.  u/>i  tupra. 

^  Id.  r  Gi-aysbrook  «.  Fox,  Plowd.  Com.  279.  a.  %  Id. 
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by  verdict  that  the  defendant  had  assets  at  the  time  of  the  plea 
plended ;  which  aids  the  fault  in  the  bar,  and  makes  it  immate- 
ria! ;  but  it  is  so  not  upon  a  demurrer^. 

Where  the  bar  is  that  the  defendant  had  fully  administered,  p/^„p  ^d- 
&c.  before  the  exhibiting  of  the  bill,  where  it  ought  to  be  be-  ftinutra- 
fore  the  issuing  of  the  writ,  it  is  said  to  be  an  incurable  fault ;  exhibit- 
and  so  where  it  is  pleaded  before  the  issuing  of  the  writ,  but  it  jj^g^  ^c. 
ought  to  be  before  the  exhibiting  of  the  bill  ;  for  in  either  case,  original. 
the  allegation  is  immaterial,  as  it  refers  to  a  fact  which  never 
existed,  nor  was  necessary  to  exist*. 

But  the  plea  will  not  be  bad  for  saying  that  the  defendant  p^„^  ^^_ 
had  not,  nor  has  goods  which  were  the  testator's,  at  the  time  of  mhnstra- 
his  death^  although  there  may  be  cases  where  that  would  be  as-  IJJ^g 
sets  in  the  defendant's  hands,  which  was  not  in  esse  much  less  tempore 
in  the  testator*s  possession,  at  the  time  of  his  death  ;  as,  where  ^flfic^ln( 
goods  are  taken  from  the  testator  by  trespass,  for  which  dama- 
ges are  recovered  ;  or  lands  are  devised  and  sold  for  the  payment 
of  debts  ;  for  in  common  cases  there  are  no  such  special  assetsj 
and  therefore  it  shall  not  be  intended  that  there  are  such,  unless 
it  be  specially  shewn  :  and  all  the  precedents  are  in  this  man.  • 
nor  J.     Hence,  it  is  not  necessary  to  say,  *^  and  which  have  ever 
since  the  tcstator^s  death  come  to  the  hands  of  the  defendant  to 
be  administered,"  although  this  is  good  pleading  for  the  reason 
above  assigned  (viz.)  that  *theremay  be  cases  where  assets  have    r*800l 
come  to  hand  since  the  death.     Where  it  is  pleaded  that  the  de- 
fendant has  administered  all  the  goods,  &c.  which  have  ever 
since  the  testator's  death  come  to  his  hands,  he  should  say,  "  as 
executor  as  aforesaid  to  be  administered  ;"  for  such  of  course 
arc  only  liable  to  the  testator's  debts.     But  the  words  "  to  be 
administered"  seem  to  imply  as  much. 

Although  in  common  cases,  it  is  sulHcient  to  say  that  the  de-  jiUfcj,  \^ 
fendant  has  administered  the  goods  of  the  deceased  to  whom  ho  plea  by 
is  executor  or  administrator,  yet  in  the  case  of  an  executor  of  ^J-  cxecu- 
an  executor,  sued  for  breach  of  contract  made  by  the  original  t(ir. 
testator,  it  is  not  enough  to  plead  p/rw^  administravit  of  all  his 
goods  and  chattels,  without  also  pleading  that  the  first  executor 
fully  administered  ;  or  at  least  that  the  defendant  has  no  assets 
of  the  first  executor,  so  as  to  shew  that  he  had  no  fund  out  of 

fc  Gcwen  v.  Roll,  Cro.  Jac.  131, 2.         »  Covel  v,  Deval,  2  Lutw.  16r>r,  8. 

i  Gewen  «.  Roll,  Cro.  Jac.  132, 
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which  any  devastavit  by  the  first  executor  conid  b^  mad^  good: 

for  if  the  first  executor  received  assets^  and  did  not  duly  apj'lt 

them,  he  %vould  be  liable  de  bonis  propriis^  and  if  the  second 

executor  received  assets  of  the  original  testator,  or  of  the  tirsi 

executor,  then  the  defendant  would  be  personally  resfKjnsible*. 

It  appears  unnecessary  to  say  that  the  defendant  had  not ^  nor 

Neea,not  y^^^  goods  of  the  testator,  rzhereby  he  could  and  might  have  ^3- 

where-,     tisfi^d  the  plaintiffs  demand^  for  if  he  had  no  ^oods,  he  coi  Id 

"^  '*^         not  have  anv  for  a  particular  purpo!;e  :  but  if  the  defendaot 

COlllu  sa-  ^  ,  •  *  r      r  f 

tisfv  plead  in  this  form,  the  plea  should  it  seems  go  on  to  say,  or  a*^ 

r*knn   ^^^^  *thereof  ;  for  if  he  had  any  assets  which  were  due  to  tht 
*-         -"    plaintiff,  they  should  be  paid  to  him  without  suit. 

The  general  plea  of  plene  administravit  concludes  with.  •' 
Conclu-     hocparaius  est  verfficare^  tinde  petit  judicium  si  actionet/f^  \c. 
for  as  the  declaration  does  not,  nor  need  in  general,  allege  as- 
sets, the  denial  of  them  is  a  new  negative  fact,  to  which  an  atlir- 
mative  is  required  to  make  an  issue. 
An  executor  de  son  tort  shall  not  plead  payment  of  debt*  !,> 
Payments  the  value  of  the  assets  which  have  come  to  his  hands,  or  that  t-^ 
tors^^^  ''has given  goods  in  satisfaction    of  the  debts  to  their  alnou^^ 
son  tort,     because  no  man  should  intrude  himself  upon  the  office  of  an- 
ther ;  nevertheless,  upon  the  general  issue  (viz.  the  general  pl<^< 
of  plene  administravit)  pleaded,  such  payments  should  be  re- 
couped  (viz.  deducted)  in  damages  i; 

The  common  replication  to  a  general  plea  of  plene  adminii. 

Replica-    ^^^^^.^Y  j^    ^^^  ^^^  defendant  has,  and  at  the  time  of  the  com. 

tion  oi  '  '  . 

assets.       mencement  of  the  suit,  had,  divers  goods,  kc,  of  a  certain  ts. 

luc,  or  to  the  amount  of  the  plainfiflfs  damages.  And  this  ap- 
pears to  be  the  proper  form  of  replying,  instead  of  directU 
negativing  that  the  defendant  had  not  fully  administered,  am^. 
better  adapted  to  the  course  of  the  evidence  ;  which  is,  for  Wrt 
l)laintiff  to  shew  the  amount  of  the  assets,  and  then  for  the  df. 
fendant  to  shew  that  be  has  administered  or  disposed  of  ther 
lawfully. 

It  seems  that  a  day  is  not  necessary  to  be  laid  when  the  si;!' 

L  ^^^J    was  commenced,  though  some  of  the  *precedents  lay  a  <]ay. 

place,        But  it  is  Said,  a  place  where  the  defendant  is  supposed  to  hate 

and  sum    ^\y^  assets  should  be  stated ;  for  if  there  be  no  venue,  the  fat; 

will  not  be  triable!".     A  certain  sum  should  also  be  shewn  a- 

k  WeUs  V.  Tydell,  10  Kast.  315.  >  Per  Holt,  C.  J.  Carth.  104. 

m  Knigliton  v.  Morton>  3  Lev.  3U.  And  see  Thompson  v.  Hunt,  Id.  36i» 
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^  lie  Taloe  of  the  assets,  for  the  sake  of  certainty ;  but  it  seems 
t  liat  this  sum  is  not  material,  and  the  plaintiff  will  not  be  con. 
'1  ued  to  the  proof  of  it  at  the  trial.  It  is  usual  to  lay  a  tarn 
<  ufficient  to  co^er  the  damages  in  the  action. 

When  the  defendant  does  not  plead  p/ene  admnisiravit  prce*  Need  net 
/t?r  a  sum  of  money  or  goods  which  are  bound  by  a  judgment  ^^\ 
o  r  specialty,  as  there  is  no  occasion  to  say  in  the  plea,  that  the  by,"  8cc. 
.defendant  has  no  effects  whereby  he  can  satisfy  the  plaintiff,  so 
;  t  is  unnecessary  in  the  replication  of  assets  generally,  to  say  that 
r  lie  defendant  may  satisfy  the  plaintiff  therewith ;  for  on  this 
issue  the  only  question  is,  whether  the  defendant  had,  or  has, 
any  assets  at  all,  and  not  whether  they  are  liable  to  the  plain, 
fi  fPs  claim ;  for  if  such  assets  had  been  covered  by  a  judgment 
or  specialty,. the  defendant  ought  toha?e  pleaded  it. 

The  general  replication  of  assets,  being  a  direct  denial  of  the  Conclu* 
<lcfendfint's  plea,  concludes  to  the  country.     If  the  time  of  the  *i<^* 
commencement  of  the  suit^fiecome  material  however,  the  plain, 
tiff  may  reply  specially,  shewing  the  time  when  it  was  in  fact 
commenced,  by  the  issuing  of  the  process,  &c.  as  in  avoiding  a 
plea  of  tender,  or  the  statute  of  limitations". 

^So  the  plaintiff  may  reply  that  he  brought  an  action  which  [*803]{ 
abated,  and  that  he  now  sues  by  journey's  i^ounts,  and  that  ^ion  o?' 
the  defendant  had  assets  at  the  time  of  the  fiirs^original ;  which  suit  by 
replication  should,  of  course,  be  concluded  with  a  verification,  ^^l^JJSts 
and  not  to  the  country.     To  this  the  defendant  should  rejoin, 
that  he  had  not  assets  on  the  day  of  the  first  writ  purchased, 
and  conclude  to  the  country  ^ 

If  an  executor  plead p/ene  administravity  generally,  the  plain.  Replica, 
tiff  in  his  replication  may  admit  the  plea  to  be  true,  and  pray  tion  in  id- 
judgment  and  his  damages,  of  assets  quandQ  acciderint^  that  is    pi^i^ 
to  be  levied  of  the  testator^s  goods,  which  shall  in  future  come 
to  the  hands  of  the  defendant  to  be  administered  p.    And  this  i% 
the  proper  mode  of  replying  when  there  is  no  reason  to  suspect 
the  truth  of  the  defendant's  plea,  which,  if  doubted,  may  be 
ascertained  by  filing  a  bill  in  equity,  -or  citing  the  defendant  to 
the  ecclesiastical  court.     In  debt,  if  the  plaintiff,  instead  of  ad. 
mltting  the  defendant's  plea,  reply  that  he  has  assets,  and  the 
jury  find  assets  to  a  certain  value,  less  than  the  amount  of  the 

n  Ante  741.  o  .Udrich  v.  Walthall^  2  Rol  Rep.  186, 7.  P  Com. 

Dig.  tit  Pleader,  2  D.  9. 
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debt,  yet  judgment  may  be  given  to  recover  the  v hole  debt 
with  damages  and  costs,  of  the  goods  of  the  testator,  if  the  6'- 
fendant  have  assets  to  that  amount,  and  if  not,  then  to  tecov.^ 
the  damages,  &c.  of  his  own  proper  goods  ;  for  upon  the  p'.«^ 
(the  effect  of  which  is  that  tb6  defendant  has  no  assets  in  haDdt 
the  plaintiff  might  have  prayed  judgment  presently,  because  ih 
debt  is  thereby  confessed,  and  the.cTKecution  alone  is  stayed  uiu 
r *804]  til  *the  defendant  have  assets.  The  verdict  is  a  good  direct iou 
to  the  sheriff,  but  does  not  alter  the  judgment  of  the  law  ;  an^ 
ft  is  said  to  be  the  better  form,  and  more  agreeable  to  Jaw,  t<t 
have  judgment  for  the  whole,  than  for  part  of  the  debt  accord, 
ing  to  the  assets  found <i.  But  if  the  plaintiff  will  proceed  t» 
prove  assets  presently,  and  the  fact  be  found  against  him.  :h 
shall  be  barred  for  ever;  though  there  was  a  just  debt^  and  thr 
in  effect  confessed  **. 

However,  in  a  subsequent  case,  the  court  denied  it  to  be  lav, 
Slijpley*s  ^^^^  if  an  executor  plead ;;/eiie  adnUnistracit^  the  plaintiff  iDay 
case,  con-  pray  judgment  against  him  when  assets  come  to  hand,  but  is 
barred  if  he  acknozclcdge  the  plca^  or  it  be  found  against  him  ; 
and  it  was  said  the  difference  was,  when  it  is  found  that  the  df. 
fendant  has  some  assets,  although  of  lidle  value,  «o  that  he  h&» 
not  fully  administered,  there  the  plaintiff  shall  have  judgment 
for  the  entire  dd)t,  and  execution  for  what  is  found,  and  not  l^ 
barred  for  the  residue,  so  that  if  more  assets  afterwards  corrr 
to  hand,  he  may  have  a  scire  facias  to  have  execution  of  sut 
assets  :  but  if  it  be  found  that  he  hath  fully  administered,  or  ;/ 
it  be  so  pleaded^  and  confessed^  the  judgment  shall  be  again-: 
the  plaintiff \  The  doctrine  in  Mary  Shipley's  case  has  indtevf 
been  more  than  once  called  in  question;  but  the  better  opi- 
nion seems  to  be  that  it  is  good  law,  and  founded  upon  gooc 
reason,  because  the  plaintiff  should  not  be  prejudiced  by  bis  di- 
ligence  to  recover  a  true  debt,  which  is  confessed  by  the  defer. 
d&nt's  plea,  and  if  the  plaintiff  upon  such  a  plea  had  taken  i-. 
sue,  he  would  have  lost  his  debt,  notwithstanding  the  defcndan: 
r*805]  had  assets  afterwards,  if  he  had  none  *at  the  time  of  the  pur. 
chase  of  the  original.  And  the  defendant  is  not  prejndirei'. 
because  he  is  not  bound  to  pay  if  he  has  not  such  assets  *.     *^c 

q  Mary  Shiple>'s  case,  8  Co.  134.  ^  Hob.  199.  S.  C.  •  Dcr- 

dicstcr  V.  Webb,  Cro.  Car.  573.  *  Noel «.  Nelson,  1  Sid-  44a  2 

Saund.  216.  1  Vent.  94.  1  Lev.  286.  S.  C. 
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thai  li  appears  that  althougli  the  plaintiff,  by  praying  judgment    * 

of  assets  generally,  admits  the  defendant's  plea  to  be  altogether 

true,  yet  he  may  pray  judgment  of  future  assets  ;  btit  if  be  will 

fontest  the  plea,  and  no  assets  whatever  be  found  in  the  defes- 

ilant's  hands,  it  is  but  reasonable  that  the  plaintiff  should  suffer  * 

by  taking  such  an  issue  ;  and  if  the  plea  be  found  untrue,  it  is 

equally  reasonable  that  the  plaintiff  should  not  oe  confined  to 

recover  the  amount  of  the  assets  found. 

Where  the  defendant  admits  assets  to  a  certain  amount,  but  _     .  , 

insists  that  those  assets  are  not  liable  to  the  plaintiff's  claim,  he  J^^  ^j^ 

must  plead  a  special  plea  of  plene  iidminisiravtL  as  It  may  be  fniniitra' 

vit  where 
called  o,  or,  as  it  is  sometimes  termed,  a  plea  of  plbne  adminis^  neccssa- 

iramt  prmier^  viz.  except  a  certain  sum  of  money,  or  certain  17. 

goods,  which  the  defendant  has  in  hand,  and  is  ready  to  pay  or 

deliver  to  the  plaintiff;  or,  stating  the  debts  outstanding,  which 

are  entitled  to  priority  to  the  plaintiff's  claim,  and  that  he  has 

administered  all  the  deceased's  goods  except  to  a  certain  amount, 

which  are  not  sufficient  to  satisfy  such  debts ;  for  if  he  plead 

pkne  administravit^  generally,  it  will  he  found  against  him. 

Geners^l  pleas  of  plene  administravii  commence  with  saying,  Jctionem 
that  the  plaintiff  ought  not  to  have  or  maintain  his  action,  like  non. 
other  general  pleas  in  bar ;  ^though*  this  may  be  unnecessary^   r*806l 
as  they  Are  in  the  nature  of  general  issues^.  But  pleas  of  plene 
administravit  prcBter  begin  with  saying,  that  the  plaintiff  ought 
not  to  recover  further  damages  than  the  sum  admitted  to  be  in 
the  defendant's  hands ;  like  pleas  of  tender  ^ ;  unless  that  sum 
be  covered  by  other  debts  outstanding,  which  are  entitled  to 
preference,  in  which  case  the  bar  being  genera],  it  is  pleaded 
c;enerally  that  the  plaintiff  ought  not  to  have  or  maintain  his 
action. 

If  the  assets  which  remain  in  the  executor's  hands  be  reduced  r,/       j 
into  money,  the  plea  should  be  that  he  has  fully  administered  minittra" 

all  the  testator's  money,  coods  and  chattels,  which  have  ever  *"'  prefer 

;.  money,  or 

come  to  his  hands,  as  executor,  to  be  administered,  except  a  goods. 

certain  sum  remaining  in  his  hands,  as  such  executor,  unadmi. 

nistered ;  but  if  the  assets  be  not  reduced  into  money,  the  form 

of  the  plea  is  that  the  defendant  has  fully  administered  all  the 

"  2  Str.l^OS.  Com.  Dig.  tit.  Pleader,  2  D.  9.  ^  See  Carth.  104. 

<^i:c  801.  4  Rast,  507,  8-  Post  811.  *  Jntt-  622. 
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tesUtor*$  goods  and  cKattels,  &c.  exc^t  goods  and  ckalteht* 

a  certain  amount. 

^  ,       Some  sum  must  be  laid  as  the  amount  of  the  assets  in  the  dr. 

Sum  and 

Tenue.       fendants  hands'^ ;  but  the  exact  sum  need  not  be  laid 7.     N> 

▼enue  seems  necessary  in  this  plea,  for  by  the  plaintiflPs  cbsrc. 

ing  the  defendant  as  executor,  he  supposes  him  to  hare  assets  tc 

answer  his  whole  demand ;  though  it  may  be  necessary  for  d* 

plaindff,  in  replying  assets,  to  shew  the  place  where  they  ar* 

supposed  to  be. 

[*807]       *It  is  necessary  to  say,  that  the  defendant  had  not,  nor  hii3 

Form,       ^j^y  goods,  &c.  (as  in  pleading  a  common  plea  of  pUne  ad*.:i' 

nlpSne    nistravii)  with  the  exception  of  the  money  or  goods  admitted  i» 

admtnu'   ^^q  in  the  defendant's  hands.     And  in  general,  the  observation^ 

made  as  to  the  form  of  pleading  a  common  plea  of  piene  adm. 

nistravU  are  applicable  to  a  special  pka  of  this  nature,  in  thr 

part  of  the  form  in  which  they  resemble  each  other. 

Profert:        ^  P*^  of  plene  administrovil prwier,  simply,  fery  much  re- 

and  con-   sembles  a  plea  of  tender ;  inasmuch  as  the  defendant  must  male 

^'^^    a  profert  in  curiam  of  the  money  admitted  to  be  assets,  and  <iuf 

to  the  plaintiffs ;  and  it  concludes  with  a  prayer  of  judgment. 

if  the  plaintiff  ought  to  hare  or  m&intain  his  action,  to  recoxei 

any  more  or  greater  damages  than  the  sum  brought  into  court. 

together  with  his  costs  in  that  behalf  sustained.     The  only  dif. 

ference  between  the  conclusion  to  this  plea,  and  that  of  a.  pk & 

ef  tender,  is,  that  the  former  admits  the  plaintiff  to  be  entitled, 

not  only  to  the  sum  unadministered  and  brought  into  court,  but 

also  to  his  costs,  up  to  the  time  of  bringing  it  in^  for  if  tlie  pl«a 

be  true,  and  the  assets  were  in  hand  at  the  time  of  bringing  the 

action,  the  party  is  liable  to  costs.  But  where  a  tender  is  plead. 

cd,  it  deprives  the  plaintiff  of  his  right  to  costs ;  and  therefore 

in  such  plea,  the  plaintiff  is  only  admitted  to  be  entitled  to  th^ 

sum  tendered  >. 

r*808l       If  ^^^  assets  come  to  hand  between  the  commencement  of  thr 

Assets      action,  and  the  plea,  the  defendant  may,  ^perhaps,  plead  spe. 

plea.         cially,  viz.  that  at  the  time  of  exhibiting,  &c.  or  issuing,  &c. 

he  had  fully  administered,  but  that  sbice,  to  wit,  at  such  a  time, 

X  Samms  v.  Mercer,  Cro.  Jac.  626.  y  Moon  v.  Andrews^  Hob.6j3 

Cro.  Jac.  626. 1  Salk.  312.  S.  P.  3  Ley.  311. 368.  JSt  vide  antt.  <  v^u 

unit  627.  *  >Anie  628. 
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.certain  money  or  goods  have  Come  to  his  bands^  wkich  he  is  rea- 
dy to  pay,  or  deliver  to  the  plainti£f  b. 

If  the  defendant  by  his  plea  of  plene  admintftraoii  prwtef^  ^  ^^ 
admit  assets  which  exceed  the  plaintififs  demand  laid  in  the  de.  menton 
fvlaration,  the  plaintiff  may  take  judgment  by  confession.    And  <^"^^- 
although  he  improperly  reply  that  the  defendant  has  more  as-  suificient 
sets,  and  conclude  with  averring  that  fact,  yet  judgment  must  ***®^«- 
he  given  for  him  c. 

If  the  plaintiff  has  occasion  to  deny  the  defendant's  plea,  p^pjjcji, 
and  takes  issue  whether  he  has  more  assets  than  is  confessed,  he  tion  of  as* 
ought  to  reply  that  he  has  assets  to  a  certain  amount,  as  he  may  ^^^  * 
to  a  general  plea  of  piene  adminiHraoit ;  but  it  would  not  be  do. 
proper  to  reply  to  a  plea  of  jTfefic  administravii prwier^  th^t 
the  defendant  had  assets  to  a  certain  amount  only,  laying  a 
larger  sum  than  that  admitted  by  the  plea ;  but  the  plaintiff 
must  say  that  the  defendant  has  usets  over  and  beyond  such 
sum,  or  that  he  has  a  larger  sum  m  his  hands,  to  wit,  so  much 
more  than  the  sum  laid  in  the  plea,  stating  where ;  he  should 
also  conclude  to  the  country,  and  not  with  a  verification ;  f6r  the 
defendant's  plea  that  he  has  not  more  is  an  offer  of  a  good  issue. 
However,  notwithstanding  the  plaintiff  concludes  his  replica, 
tion  improperly  In  such  case,  yet  if  the  defendant's  rejoinder 
be  bad,  judgment   will   be  *given  for  the  plaintiff,   on  the   [*809] 
confession  of  assets  in  the  plea^.     The  replication  of  further 
assets,  to  a  plea  ef  plene  administraoU  pneier^  is,  for  the  sake 
of  brevity,  and  on  account  of  the  language  of  Such  replication, 
called  a  replication  of  assets  ultra*    In  reply  to  a  plea  of  plene 
administravU  prater ^  the  plaintiff  may  take  judgment  for  the 
assets  acknowledged  and  other  assets  quando  acciiienn^^,  which 
is  called  a  replication  of  assets  quand% 


Where  an  executor  id  defendant,  he  may  plead  a  special  plene  «^  . 
ftdmim'stravit^  without  a  retainer,  stating  debts  outstanding  to  debts  out- 
other  persons  than  himself,  by  judgment  f,  statute «,  ""^^gni- "J*^!?!^ 

ble. 

b  Sec  Jeficrics  «.  Dec,  1  Lev.  28L  «  West  v.  Lane,  Yelv.  138. 

*  Alexander  v.  Lane,  Yelv.  137,  8.  £t  vide  tupra,  «  Com.  Kg.  tit. 

Pleader,  2  D.  9.  '^l  Sid.  333.  «  Cro.  Car.  563. 
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zance^,  covenant',  or  bondi.     He  may  plead  judgideat  re. 

covered  against  his  testator  or  intestate'',  or  confessed  by  hiou 

self  I ;  for  he  need  nojt  plead  a  dilatory  plea,  where  the  demaiid 

is  just"*.     He  may  plead  sei^eral  judgments,  or  statutes,  ^c 

together";  or  a  judgment  and  recognizance,  &c.  in  thesamf 

plea**. 

Errone-         Where  there  is  no  debt  to  support  the  judgment,  the  want  ot 

OU8  judg.  it  should  be  replied  on  the  part  of  the  plaintilF,  or  be  taken  ad. 

when        vantage  of  on  an  issue  upon  the  fraud  ;  for  thougb  the  jnd^. 

pleach-     ment  be  erroneous,  it  will  sometimes  be  a  bar  to  the  plaintifi'^ 
blc 

action.     All  the  court  will  look  to,  on  its  being  pleaded,  i% 


[*810] 


whether  it  *be  fraudulent  p.  But  where  it  appeared  that  th^ 
action  in  which  the  judgment  was  pleaded  was  an  action  of  debt, 
brought  against  the  defendant  an  administrator,  and  no  mention 
was  made  in  the  declaration  of  any  bond,  it  was  held  that  none 
could  be  intended,  and  as  administrators  were  not  chargeabu 
in  debt  on  simple  contract,  ffihough  the  defendant  in  the  judg- 
ment, by  his  plea,  confessed  that  the  debt  was  due  by  bond,  }e: 
that  would  not  make  the  declaration  good,  as  it  was  bad  in  sub. 
stance 'I.  So,  where  one  of  the  judgments  pleaded  appeared  tt 
have  been  for  money  borrowed  by  the  testator  with  hiterest.  it 
was  said  that  no  such  action  could  lie,  nor  could  any  admissiou 
of  the  executor  make  it  good  ^  Again,  where  one  of  several 
judgments  pleaded  by  an  executor  was  stated  to  have  been  oh. 
tained  against  the  testator  and  J.  S.  but  the  plea  did  not  avei 
that  J.  S.  died  before  the  testator,  so  that  it  did  not  appear  that 
the  testator  was  liable  upon  the  judgment,  the  plea  was  adjm!*:. 
ed  altogether  insufficient  and  bad".  So,  where  an  admiuistra. 
tor  pleaded  that  J.  S.  obtained  judgment  against  the  intestate  in 
assumpsit  by  nfl  dicit^  and  afterwards  a  scire  fadas  was  award, 
ed  against  the  defendant  upon  it,  and  damages  were  assessed  oa 
inquiry,  and  judgment  given  thereon,  that  they  should  be  reco- 
vered against  the  deceased,  the  court  inclined  to  think  that  such 
an  erroneous  judgment  could  not  be  pleaded  (. 

h  9  Co.  108.  (a).  »  8  Co.  132.  a.        J  2  Sir.  1028.         k  Str.  7^: 

\  1  Salk  310.  ^  Sid.  ^:i.  404.  »»  2  Saund.  50.  «  2  U'> 

39.  Vau.  103.  P  Williams  v.  Fowler,  1  Str.  407.  a  Tunior% 

casM?,  8  Co.  133.  a.  b.  But  see  1  Lev.  200.  r  Seaman  v.  Dec,  1  Vcit* 

198.  But  see  1  Lev.  200.  » Norton  v.  Haney,  2  Saund.  50,1.  T 

Kaym.  153.  S.  C.  i  Weston  v.  James,  1  Salk:  42. 
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Notwithstandrag  the  second  objection  taken  in  the  anony-    [*81l] 
mous  case  cited  from  Croke  Elizabeth^,  it  is  clear  *beyond  Jud^- 
.loubt,  that  an  executor  or  administrator  may  plea*  judgment  fesaed  af- 
.  onfessed  by  him  to  a  creditor,  upon  a  suit  after  the  commence.  ^^*^^^" 
aient  of  the  principal  action;  for  there  is  a  difference  between 
covin  and  consent,  and  the  executor  has  liberty  to  satisfy  any 
i>ne  creditor  of  equal  degree  notwithstanding  notice,  and  that  in 
conscience;  so  that  the  mere  incitement  of  any  particular  cre- 
ditor to  sue  for  his  demand  is  not  material,  if  it  be  not  done 
vvith  a  view  to  defraud  the  plaintiffs.  The  defendant  may  there- 
fore lawfully  confess  the  action  if  there  be  no  fraud  in  the  case, 
although  he  hath  perfect  notice  of  a  former  suit  depending ;  nor 
is  there  any  limited  time  for  confessing  an  action  brought  upon 
a  simple  contract,  more  than  upon  a  bond  ^.     And  it  is  a  com. 
mon  case  to  plead  a  judgmei^t  confessed  by  an  executor  after 
action  brought.     In  these  cases,  the  plea  is  never  pleaded  as  a 
plea  puis  darrein  continuance*^  but  generally,  in  bar  of  the  ac- 
tion y  ;  for  the  action  is  brought  against  the  executor,  not  only 
on  the  foundation  of  a  debt  due  from  the  deceased  to  the  plain- 
tiff, but  in  respect  also  of  assets  supposed  to  be  in  his,  the  exe- 
<:utor's  hands,  liable  to  its  satisfaction,  and  the  executor  has  by 
law  power  of  confessing  a  judgment  to  another  creditor,  in  pre- 
ference to  the  plaintiff  in  the  suit  first  brought,  and  thereby  to 
the  extent  of  the  assets  then  in  hand,  to  create  a  perpetual  bar 
io  the  plaintiff^s  suit*.     But  the  plaintiff  may,  and  constantly 
docs,  avoid  the  plea  as  an  absolute  bar,  and  protect  himself  from 
costs  at  the  same  time,  on  the  ground  of  his  original  right  of. 
suit,  by  praying  judgment  of  such  assets  as  may  come  to  the  ex- 
ecutor's *hands  after  satisfying  the  judgments  confessed  ;  so   L  °1  J 
that  the  plea  of  judgments  recovered  against  the  defendant  as  ex- 
4^utor  pending  the  writ  enures,  in  point  of  effect,  if  the  judg- 
ment itself  be  not  questioned  by  the  replication,  as  a  plea  in 
bar  only  of  the  further  maintenance  of  the  suit  against  the  ex- 
ecutor, in  respect  of  the  present  assets*. 

So,  an  executor  or  administrator  may  plead  plene  adminis^  Assets 


confessed 
in  ano- 
to  the  amount  of  which  he  had  confessed  assets,  in  another  ac-  thcp  ac- 


travtt,  except  goods  and  chattels  to  the  value  of  a  certain  sum,  ? 


n  Cro.  n\Z'  41.  ▼  Blundwell  v.  Lovedale,  Sid.  21.  ^  Edg- 

comb  V,  Dee,  Vaug.  95.  »  Moore  v.  Green,  1  Salk.  178.  7  Ante 

905.  *  i%r  Lord  EUenborougb,  4  East,  507,  8.  •  Id, 
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tion,  be-    tion  on  a  bond  of  tbe  testator  In  the  same  tern,  and  then  dcpes*'. 

mcni  "  *"^  ^  ^^''  ^^'^^  *  P^^  accounts  Tcry  properly  for  the  assets,  ib-. 
thcre  being  no  authority  against  it  ought  to  be  sopportfd  . 
The  case  cited  was  certainly  a  nevr  one,  but  entitled  to  greater 
farour  than  where  there  is  a  priority  in  the  judgment  and  »••: 
in  the  plea ;  for  the  confession  of  judgment  is  an  act  of  prefer. 
ence  shewn  by  the  executors  themselves,  which  is  entitled  to  If'- 
farour  than  where  the  preference  has  been  obtained  by  the  gn^. 
ter  Tigilance  of  a  third  person,  in  calling  for  a  plea  before  thrc 
plaintiff.  The  defendants,  in  the  first  plea  they  put  in,  tell  th^ 
real  truth  of  their  situation,  which  they  are  obliged  to  do;  ar-d 
having  confessed  assets  to  a  certain  amount,  they  become  ^unii 
by  the  course  of  law  to  pay  those  assets  to  the  plaintiff  in  ths* 
action.  It  would  be  a  monstrous  hardship  indeed.  If  the  dr. 
fendant  in  such  a  case,  should  be  obliged  to  pay  the  raonej  t^u^ 
over,  and  be  forced  to  seek  redress  in  a  court  of  equity.  In  tb'* 
case  cited  therefore,  the  plaintiff,  who  had  demurred  to  the  pici 
was  obliged  to  withdraw  his  demurrer,  on  payment  of  co>t>; 

r*813l  ^"^  the  defendants  had  *leaTe  to  amend  their  plea  at  the  plair. 
tilTs  expense,  by  stating  the  judgment,  which  in  the  mean  tlmi 
had  been  entered  up  in  the  other  action,  in  order  to  enable  the 
plaintiff  to  take  judgment  of  assets  quando  acciderint. 

A  statute  may  be  pleaded  though  not  forfeited,  where  it  is  for 

Iteco^i.   payment  q(  money  absolutely  at  a  day  certain  <=,  but  it  is  othcr- 

8cc.be.      wise  where  it  is  for  the  performance  of  covenants,  which  prr. 

tore  day    y^^^^  ^^.^^  never  be  broken  ^.      So,  the  defendant  may  plead  a 

mcnt'.        bond  debt,  though  the  day  of  pa3rment  by  the  condition  be  nor 

arrived  ;  and  the  plaintiff  cannot  therefore  reply  that  the  bon* 

wns  conditioned  for  payment  of  a  less  sum  at  a  future  day  ;  at 

all  events  such  a  replication  is  bad,  if  it  do  not  say  the  defcn. 

dant  has  assets  beyond  that  sum  «.     And  it  seems  that  eren  th^ 

would  not  be  sufficient ;  for  after  the  day  of  payment  is  pa>t, 

the  penalty  is  the  debt  in  law^.    But  of  this  more  fully  here. 

after.  K. 

We  have,  in  treating  of  the  plea  of  a  former  recovery,  s^ea 

ineiit,        the  form  of  pleading  a  judgment  K     The  present  form  of  plead, 
how 

^  b  Waters  v.  Ogden,  Doug.  452.  •  Gol^lsmlth  v,  Sydnat,  Cro,  Car. 

363.  ^  Harrison's  case,  5  Co*  8.  «  Leman  v.Fooke^  3LeT.3^ 

f  Thompson  v,  Himt,  Id.  368.  And  see  2  Str.  1035.  K  iWr. 
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S  judgments  outstanding  by  an  executor  is  much  less  special 

nil  the  ancient  mode.     Formerly ,  it  was  usual  to  state  how  the 

•ii^inal  debt  arose,  as,  by  bond,  and  then  to  recite  the  declara- 

r>n  and  plea,  as  well  as  the  judgment,  in  the  action  in  which 

lo  recovery  was.     But  the  present  form  of  pleading  in  these 

i?>os  is  much  less  *special,  stating  that  the  creditor  impleaded    [*814]J 

\c  party  in  such  a  plea,  and  such  proceedings  were  thereupon 

:id,  that  he  obtained  judgment  against  him;  without  stating 

ho   original  debt,  or  setting  out  the  proceedings  in  the  action, 

therwise  than  by  a  ialiter  processumK     And  perhaps  it  would 

voii  be  sufficient  if  the  recovery  were  pleaded,  without  more. 

In  pleading  judgments  in  inferior  courts,  it  seems  that  a  ju-      jofr.*. 
isdiction  to  hold  the  court  by  prescription,  grai^,  or  patent  or  courts. 
nust  be  shewn  ;  as,  in  pleading  a  judgment  of  the  court  of  Chi- 
•hoster,  in  which  case  it  should  appear  that  the  mayor  had  ju- 
risdiction to  hold  a  court '.     And  where  the  defendant  pleaded 
that  there  was  a  custom  in  London,  that  if  one  citizen  becomes 
indebted  to  another  upon  a  simple  contract,  and  remains  so  in. 
debted  at  his  death,  an  action  of  debt  will  lie  in  the  sheriflPs 
court  against  his  administrator,  as  upon  a  concessit  solvere  ; 
and  it  was  averred  that  one  of  the  defendants  and  the  intestate 
were  citizens,  and  the  intestate  was  indebted  within  the  city, 
and  that  judgment  was  recovered  in  the  sherifPs  court  for  such 
debt ;  it  was  objected  to  this  plea,  on  demurrer,  that  it  was  not 
shewn  that  the  contract  was  made  within  the  city ;  which  Lee,' 
C.  J.  laid  was  a  strong  exception  ^.     So,  pleas  of  judgments  in 
an  inferior  jurisdiction  ought  also  to  shew  that  the  debt  was 
contracted  within  the  jurisdiction. 

In  priding  judgments  outstanding,  even  on  general  demur.    -^       ~ 
rer,  if  the  plea  do  not,  as  it  ought,  shew  where  *the  judgment  -^^^ 
was  entered,  nor  when  it  was  obtained,  it  is  said  that  the  plain.  «hew 
fiflTwilVbe  precluded  from  replying  that  it  was  obtained  or  kept  where  oh* 
on  foot  by  fraud,  and  will  be  tied  up  to  plead  nul  tiel  record,  t*incd. 
And  for  this  reason  it  appears  that  the  plaintiff,  in  the  case 
cited,  had  judgment  on  demurrer  to  the  defendant's  plea,  which 
judgment  was  affirmed  on  error  ^      However,  it  seems  that  the 

»  1  Saund.  330.  note  5.  and  see  Com.  Bi^.  tit.  Pleader,  2  D.9. 
j  Turner's  case,  8  Co.  133.  Jonea  w.  Monldrin,  3  Lev.  142.  S.  P. 
k  Scudamore  v.  Hewcn,  Andr.  340.  '  Ptr  T\vi«don,  J.  Cohnan,  J. 

"cqintra,  Jordan  «.  Fawcett,  1  Mod.  50.  • 
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plaintiff,  by  the  omission  here  complained  of,  would  eqnalU  bi 
prevented  from  pleadins;  nul  tiel  record  ;  as  he  will  Dot  kci » 
"what  judgment  the  defendant  has5)leaded. 

Need  not       But  in  a  plea  of  judgment  outstanding,  the  defendant  cefu 

statcplea.  p^^  state  the  plea  in  which  the  testator  was  impleaded,  or  t!iv 

there  was  a  precedent  debt,  as,  for  goods  sold,  or  money  \et\' , 

although  this  is  usually  done,  in  pleading  a  jndi^ment  obta'-o. 

against  the  executor  himself,  whether  on  bond,  or  otherwise  ' 

There  is  an  anonymous  case  in  Croke's  Reports,   wherf^r. 

affainst      ^^^^^^  ^^s  brought  against  an  executor,  pending  which ^,  J.  l*. 

executor,  brought  another  action  against  him  as  administrator,  wher^a? 

nistrator.   ^^  truth  he  was  executor,  and  the  defendant  confessed  that  2:. 

Or,  e  con-  tion,  and  plttded  the  recovery  ;  and  it  was  resolved  to  be  rtt« 
plea,  first,  because  the  recovery  was  had  against  him  as  ad^t- 
nistrator,  and  although  that  was  only  a  plea  to  the  writ.  ;iw 
for  that  very  reason  a  stranger  should  not  take  advantage  of  it . 
and  secondly,  that  the  executor  might  have  pleaded  the  first  sc 
tion,  against  him  that  brought  the  second  ®.     But    in  a  submit- 

[*816]  quent  case,  whe^e  a  similar  *action  was  brought,  and  a  simi'.-* 
plea  pleaded,  on  demurrer,  one  of  the  exceptions  which  w-' 
most  relied  upon  was,  that  the  defendant  being  executor,  ^:- 
not  liable  to  be  sued  by  the  plaintitf  in  the  judgment  as  adT^i. 
nistrator,  and  although  he  might  by  his  own  neglect  excluiU 
himself  from  taking  advantage  of  thjt  objection,  yet  it  was  n( 
reasonable  that  others  should  be  concluded  by  it.  Bat  t)' 
court  appeared  to  be  of  opinion  against  the  objectiootP,  a^ 
cited  a  cffse  where  an  action  was  brought  against  one  as  adr..- 
iiistrator,  and  he  pleaded  judgment  against  him  as  fijccut'»*. 
which  was  adjudged  a  good  plea;  because  he  shouia  not  U 
tvvice  charged^.  And  Twisden,  J.  observed,  that  althoudi  1= 
was  once  holden,  where  an  executor  was  sued  as  such,  v^h-^ 
could  have  pleaded  in  abatement,  but  instead  of  doing  so  ^al- 
fefed  judgment  against  him,  that  it  was  a  devaslavity  the  law  :* 
since  holden  otherwise^ 

Airainst         ^^t  *^^  ^^  action  against  several  executors  or  administrators 

one  of  se-  they  may  plead  a  recovery  against  any  one  of  them  ;  for  a 

»"  1  Saund.  329.  note  3.  »>  Com.  Dig.  tit.  Pleader,  2  D.  9.    5f^ 

vid  post.  o  Anon.  (Jro.  Kliz.  41.  P  Parker  v.  Masters,  2  Si». 

404.  fl  Smallpeace  v.  Sinnllpeace,  Cro.  Eliz.  64r.  "•  Harktr  » 

Musters,  w^j  svpru. 
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tranger  to  a  recovery  cannot  falsify  it  by  reason  of  joint  fenan*  veral  ex- 
y  or  such  dilatory  exceptions,  but  only  matters  of  substance  ;  ^^^      ' 
nri  as  a.  recovery  against  one  administrator  binds  his  compa. 
lions,  it  shoUld  also  bind  strangers'. 

Aa  executor  ought  to  plead  truly  and  honestly  ;  thus,  though  gyj^  due 
he  judgment  or  specialty  pleaded  to  be  outstanding  be  for  a  onjudg- 
>enalty,  in  pleading  it  he  ought  to  *shew  how  much  is  due^    r»gi7l 
But  this  does  not  seem  to  be  absolutely  necessary  °. 

If  an  executor  suffers  a  judgment  for  principal  and  interest 
incurred  in  his  time,  in  pleading  it,  he  must  shew  that  he  want-  meiafop 

?d  assets  to  pay  the  debt  ;  for  a  plea  of  a  judgment  against  an  i«rtei«8t, 

how 
pxecutor  for  interest  is  bad,  unless  that  be  shewn,  it  being  a  pleaded. 

dc'casiavU  to  let  the  interest  grow  in  arrear,  and  then  to  suffer 

a  judgment  for  it;,  and  want  of  assets  to  pay  the  debt  cannot  be 

intended^. 

It  is  unnecessary -to  state  that  the  debt  alleged  to  be  out-  Notne- 

standing  is  a  just  debt,  or  that  it  is  justly  due  and  owing;  for  cc^wuTt*. 

this  must  be  intended  until  the  contrary  appears.     This  howe.  was  just. 

Ter  has  been  a  point  controverted  in  several  cases. 

Where  the  defendant  pleaded  that  his  testatrix  was  bound  in  .« 

)    If  statute 
a  statute,  which  remained  in  force  and  unpaid,  to  which  plea  beaver- 

the  plaintiff  demurred,  because  it  was  not  averred  that  the  sta-  J*^  *" 
tute  was  made  for  debt,  and  that  the  debt  was  not  satisfied,         * 
Cawdy  and  Yelverton  held  that  the  plea  was  bad  on  that  ac- 
count ;  for  (said  they)  if*the  statute  were  made  for  performance 
of  covenants,  it  was  not  reasonable  that  it  should  be  a  bar  to  a 
debt  already  due,  and  perhaps  the  covenants  will  never  be  bro- 
ken ;  and  because  it  was  in  the  defendant's  and  not  the  plain, 
tiirs  knowledge  for  what  cause  the  statute  was  made,  therefore 
the  defendant  ought  to  shew  it  to  excuse  himself.     But  Fenner 
held  *that  the  plea  was  good  ;  for  when  it  was  averred  that  the    [*818l 
statute  was  in  force,  and  the  sum  due  thereupon  not  paid,  it 
TT^ust  be  intended  that  it  was  given  for  a  debt,  until  the  contra- 
ry be  shewn  by  the  plaintiffs.     And  according  to  his  opinion^ 
the  defendant  afterwards  had  judgment*. 

«  Further  «.  Furtfier,  Cro.  Eliz.  471. 
I  Parker  w.  Atiield,  Salk.  312.  «  Str.  1028.  Et  vide  pott, 

^  Seaman  «.  Dee,  2  Lev,  40.  ^  Pliilips  v.  Fichartl,  Cro.  Jac.  8. 

X  Id.  .15  S.  C. 


Bat  there  are  other  cases  in  the  books  whidi  a^ipear  to  cms. 
Other  de-  tenaoce  a  contrary  opinion  ;  thus,  where  the  defendant  pl«<^ 
seeming'-  ^  Statute  acknowledged  for  a  certain  som  not  diacharf^,  vid. 


ly  con-  oat  saying  that  it  was  acknowledged  for  a  tme  and  just  Aehi. 
on  demurrer )  it  was  unanimously  agreed  that  if  it  be  a  stitua 
for  performance  of  coTenants,  which  do  not  appear  to  hare  bf^: 
broken,  it  is  no  bar,  and  it  shall  be  intended  so  if  tbe  eootnn 
be  not  shewn.  But  this  case  was  adjourned,  and  seems  dirftt. 
ly  contrary  to  that  jest  before  cited ;  nor  can  it  be  deemed  ao* 
authority  against  that  case,  as  the  court  do  not  appear  to  in^r 
given  any  final  opinion  upon  it  r.  In  another  case,  where  tb 
defendant  pleaded  that  the  testator  was  indebted  to  the  kiag  fc 
the  office  of  sheriff;  on  demurrer,  because  it  was  not  aTcmd 
that  it  was  a  just  and  true  debt  and  unpaid,  without  aff;uifi("t 
it  was  adjudged  for  the  plaintiff '.  In  a  subsequent  case,  ntHrc 
the  defendant  pleaded  sereral  judgments,  on  demurrer  to  tb- 
plea,  it  was  objected  (amongst  other  things)  that  it  was  r<  t 
atated  that  the  sums  recovered  were  true  and  just  debts,  and  tb( 
plea  was  held  by  the  chief  justice  to  be  bad  on  that  gronod^ 
r* 81 91  * IJ^w®^^''  ^^  another  case,  where  the  defendant  pleaded  a  jwJ;- 
Thosede-  ment  against  the  testator  on  bond,  it  was  objected  on  demuncr. 
cisions  ^j^j^j  ^jjp  pjgj^  ought  to  have  alleged  that  the  testator  in  fact  msk 
giirded.  the  bond,  and  that  it  was  not  sufficient  for  it  to  be  allcgod  ij 
the  count  on  which  the  judgment  was  obtained,  inasmuch  : 
that  was  not  traversable ;  nor  could  it  be  traversed  that  t b- 
debt  was  a  just  and  true  one.  But  the  whole  court  was  of  op- 
nion  that  ^such  allegation  was  not  necessary  ;  as  none  but  tb'^ 
party  himself,  his  heirs,  executors  or  administrators,  conk)  pin  i 
non  est  factum^  nor  could  the  plaintiff  in  the  present  action  i^'- 
sist  on  any  thing  but  fraud ;  and  that  there  was  no  need  to  plr..*: 
that  the  judgment  was  for  a  just  and  true  debt,  for  that  it  shcuM 
be  prima  facie  presumed  to  be  so^.  And  it  was  observed  that  ttf 
contrary  opinion  had  been  a  long  time  exploded^.  Accordinj;!  ^ 
in  a  subsequent  case,  where  the  defendant  pleaded  that  the  ten- 
jtator  entered  into  a  bond  in  a  certain  penalty,  conditioned  forth? 
payment  of  money  which  was  not  yet  paid,  and  beyond  wbii  h 

'     y  ^filles'v.  Shcrfield,  Id.  102.  *  Wodcll  v.  Hongate,  Id.  18?. 

»  Samms  v  Mercer,  Id-  626.  *  Robinson  t,  Corbett,  1  Lutw.  6^: 

c  Green  and  Wilcock,  Cro.  Eliz.  462.  Mo.  705.  S.  C. 
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be  bad  not  assets,  on  a  special  demurrer,  assigning  for  cause 

that  the  defendant  did.  not  aver  that  the  bond  was  gi?en  for  a 

just  and  true  debt,  the  court  held  the  plea  good  without  such 

an  aTennent,  because  it  should  be  intended  that  the  bond  was 

so  given  ^,     So  that  this  point  is  now  quite  settled,  and  as  it 

seems,  on  good  reason. 

Nor  is  it  necessary,  in  pleading  a  judgment  or  bond  debt  out.  xhat 

standing,  to  state  that  the  judgment.  &c.  remains  in  force ;  for  judgment 

.      \  .     .  ,    ,  pemains 

this  also  »  to  be  intended®.  in  force. 

^In  pleading  a  judgment,  or  other  matter  of  record  outstand.  [*8^03 

^"S-)  agilpist  an  executor  or  administrator,  it  is  necessary  to  state  ^^^^  f^ 

the  judgment,  &c.  with  u  proui  patet  per  recordum;  for  the  corSmt. 

record  is  of  the  substance  of  the  plea,  and  perhaps  may  be  put 

in  issue.     And  where  several  judgments,  &cgare  pleaded,  each 

of  them  sbonld  be  pleaded  with  a  protU  paid.     In  one  case, 

where  that  was  omitted  as  to  the  first  judgment  pleaded,  on  de- 

murrer  to  the  replication,  an  objection  was  taken  to  the  plea  on 

that  account ;  and,  as  it  seems,  the  defendant  had  judgment f. 

But  in  the  case  cited,  there  were  other  objections  to  the  plea, 

which  may  have  been  the  ground  of  the  judgment  given^  and  it 

seems  clear  that  the  omission  oiproui  patet  per  recordum  in  any 

case  cannot,  since  the  statute  of  Anne^  be  taken  advantage  of 

ex<||pt  upon  special  demurrer. 

if  cannot  be  doubted  but  that  one  general  allegation  ofprotU  p^^ 

patet  per  separalia  recorda^  where  there  are  several  records  eorda,  or, 

pleaded,  is  equally  good,  as  a  separate  allegation  of  prozi^j^o/^r  '^'^^j^ 

per  recordum^  to  each.   And  where  there  are  several  judgments 

pleaded^  it  seems  sufficient  to  say,  prout  paietper  recordoj  with. 

out  saying  separalia  recorda  ;  for  although  in  one  case,  where 

on  demurrer,  one  of  the  objections  taken  to  the  plea  was,  that 

it  did  not  say  per  separalia  recorda^  or  conclude  the  statement 

of  each  of  the  judgments  With  a  separate  prout  patet ^  Dodderidge 

held  the  plea  to  be  bad  for  that  reason  r ;  yet  in  a  snbsequent 

case,  where  there  was  a  similar  plea,  and  similar  exception  taken 

to  the  pleading,  the  court  held  that  *the  prout  patet  sh<^uld  be  [^821  j 

construed  as  relating  to  each  record  severally,  and  the  plaintiff  '^ 

accordingly  might  have  replied  nul  tiel  record  to  each ;  and 

though  the  judgments  were  by  non  sum  infer matus  in  debt, 

d  Lake  «.  Raw,  Garth,  a  «  1  Saiind.  330.  note  4.  <*  Knifh- 

ton  «.  Borton,  3  Lev.  3U.  If  Samms  «.  Mercer.  Cro.  Jar.  62ri. 
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which  lies  not  against  executors,  and  was  tlierefore  calcnUtf  J 
to  give  the  appearance  of  collusion,  yet  the  court  bdd  the  pl«i 
well  enough  also  in  this  respect,  and  that  it  shoaid  t>e  stated  r 
the  part  of  the  plaintiff  if  the  judgments  were  not  for  debt§^  r 
which  case  that  fact  might  be  replied  and  the  defendant  put  oa 
proof  of  it ;  or  the  plaintiff  might  reply  fraud  and  coTin,  whtck 
would  also  pot  the  defendant  on  proof  of  the  consideratioB  ^ 
The  court  also  in  this  case  overruled  the  objection  as  to  tb 
judgments  being  in  debt,  as  the  executor  did  nat  object  to  it, 
and  he  might  have  been  charged  in  assumpsit. 

In  pleading  a  statute  staple  by  the  testator  or  ifites^e,  if  r 

tiiu  sta-  ^^  ^^*  8**'^  ^^^^  **®  %  ***  writing  ebligtAory^  or  according  u 
pit  plead-  the  form  of  the  statute^  acknowledged,  &c.  the  plea  will  t^ 
bad  *.  And  theiy  seems  to  be  the  same  reason  for  the  defen. 
dant's  pleading  that  the  deceased  became  bound  by  his  writing 
obligatory,  or  to  that  effect,  where  the  debt  outstanding  is  du^- 
by  bond,  and  no  judgment  has  been  recovered  upon  it,  for  tk 
purpose  of  shewing  the  nature  of  the  debt. 

Although  in  pleading  judgments  obtained  ox^  bonds,  it  is  ni^t 

glirw         necessary  to  state  when  or  where  the  bonds  were  made),  yei  it 

[*82?]    seems  that  in  pleading  bond  debts  ^outstanding,  the  dates  of  the 

^**f"'       bonds  ought  to  be  shewn  ;  for  the  plaintiff  in  his  reptlcatioa 

w'lere       cannot  insist  on  any  thing  but  fraud,  and  the  bonds  oo^t  ttP*^ 

J^^^  fore  to  be  stated  with  certainty,  to  enable  him  to  reply  th4l,  if 

it  exist.    But  the  defendant  need  not  directly  allege  that  the  de. 

ceased  made  the  bonds,  or  that  he  by  his  writing  obligatory  be. 

came  bound,  as  in  declaring  against  an  executor;  for  no  one 

but  the  obligor  himself,  his  heirs,  executors  or  admtiiistralor», 

can  plead  non  est  factum.  The  plaintiff  can  tbereforQ  repl>  no. 

thing  but  fraud *^. 

In  pleading  a  penalty  against  the  testator  or  intestate,  the 
'  defendant  ought  to  shew  how  much  is  really  due'.  But  in  strict- 
ness, where  a  bond  is  forfeited,  the  penalty  is  the  legal  debt, 
which  will  cover  the  assets ;  although  where  the  day  of  pay. 
ment  is  not  come,  the  assets  are  only  bound  by  the  sum  in  thf 
condition  ". 

h  Palmer  r.  Lawson,  1  I^v.  200.  Si<l,  33o.  S.  C  But  see  1  Vent  19."«. 

•  Goldsmith  v,  Sydnor,  Cro.  Car.  36.^.  J  Ltit.  562.  '^^  1  Lutv . 

662.  >   Parker  v.  Atficld,  Salk.  312.  Post  8^2.  »«  Bank  of  >ji.'- 

Iai\d  V.  Morris,  Str.  lU2a 
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If  the  defendant  first  pleads  that  he  has  no  other  assets  than  pfdfter  to 
to  the  value  of  some  of  the  outstanding  debts  pl^dcd,  and  af.  the  value, 
terwards  that  he  has  no  other  than  assets  which  are  not  suifi.  ^uigcient, 
cient  to  satisfy  those  several  debts^  his  plea  will  be  bad  for  re-  to  satisfy, 
pugnancy  ^,     And  if  an  eiiecutor.  Sec*  pleads  that  he  has  assets 
not  amounting  to,  nor  sufficient  to  satisfy  the  debts  outstand. 
ing  pleaded,  such  plea  is  also  bad ;  for  an  executor  or  adminis- 
trator either  ought  to  plead  that  he  has  not  goods  except  to  the 
amoQpt  of  the  debts,  *and  so  confess  that  he  has  sufficient  to    r^g^Sl 
satisfy  them<*,  or  if  the  truth  be  that  he  has  no  sufficient  assets, 
then  he  should  confess  how  much  he  has,  by  saying  that  he  has 
not  goods,  except  to  the  value  of,  and  not  beyond,  A  sum  cer. 
tain  which  is  bound  by  the  debts  pleaded.     He  ought  not  to 
say  that  he  has  no  other  assets  1(|^n  goods  not  exceeding  the 
amonot  of  the  debts,  or  a  certain  sum,  or  except  assets  not  sufm 
ficient  to  satisfy  such  debts,  because  of  the  uncertainty  ;  for  to 
that  the  plaintiff  cannot  reply  so  that  a  certain  issue  may  be 
taken.     If  the  truth  of  the  case  be  that  he  has  assets  to  satisfy 
all  the  debts  but  a  penny,  or  a  half.penny,  or  other  small  sum, 
such  plea  would  be  true ;  and  an  executor  or  administrator  is 
priTy  to  the  transactions,  and  represents  the  person  of  the  tes. 
tator'or  intestate,  and  by  intendment  of  law  has  notice  of  the 
precise  value  of  the  assets,  and  therefore  ought  to  plead  certain, 
ly  P.     Accordingly,  where  an  executor  pleaded  three  judgments 
outstanding,  and  that,  he  had  hot  sufficient  to  satisfy  them,  on 
demurrer,  one  of  the  objecAons  taken  to  the  plea  was,  that  it 
was  not  shewn  what  sum  he  had  in  hand  to  administer,  m'hich 
ought  to  have  been  stated,  that  the  court  might  know  and  ad. 
judge  concerning  it.  And  two  of  three  judges  held  the  plea  bad 
for  that  reason.    The  Chief  Justice  thought  it  was  bad  for  ano. 
ther  reason  though  not  for  the  above,  and  accordingly  it  was 
adjudged  for  the  plaintilTn^     In  another  case,  where  an  execu. 
tor  pleaded  a  recovery  ^against  himself,  beyond  which  he  had    r*ga4i 
not  assets,  the  plea  was  holden  bad  by  the  court  on  special  de. 
murrer,  because  it  ought  to  have  stated  that  4ie  had  assets  to 
such  an  amount  only,  and  shewn  the  sum  in  certain,  to  satisfy 
the  sum  due,  beyond  which  he  had  not  assets  ^     But  as  it  was 

^  Heiiel  Tresham's  case,  9  Co.  109.  b.  o  Id.  And  see  Cro.  Jac- 

626.  p  9  Ck).  110.  a.  Vaug.  103.  S.  P.  q  Samms  v.  Mercer,  Cro. 

Jac«626.  'D*va6e*.Davage/sia.210. 
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before  obs<>rTed,  the  sum,  if  shewn,  is  but  matter  of  forms  ui 
therefore  if  it  be  omitted,  it  is  but  a  formal  ierror,  and  can  oniy 
be  taken  advanta^^e  of  on  special  demurrer*. 
I^itter  Where  an  administrator  pleaded  a  judgment  recoirered  against 

goods  not  him  for  jflOO,  and  that  he  had  fully  administered,  and  bad  do 
in^  to  a'     S^^^^  in  his  hands  at  the  time  of  suing  out  the  original  writ,  r<T 
less  sum,   recovering  the  judgment,  or  ever  afterwards,  except  goods  and 
Reiiend      chattels  not  amounting  to  one  hundred  shillings ;  on  g^iejal 
demur-     demurrer,  although  Warburton,  J.  a  little  ^ubted  the  poini, 
two  of  the  judges  were  clearly  of  opinion  that  the  plea  was  good ; 
for  though  strictly  in  such  case,  the  plea  should  set  down  witN 
certainty  the  value  of  the  goods,  yet  that  is  but  form,  and  if  b*: 
had  said  that  they  were  of  the  raliie  of  oiie  hundred  shillings 
and  the  plaintiff  had  proved  them  to  be  worth  ^100,  yet  hf 
would  have  gained  nothing,  inasmuch  as  the  substance  of  thp 
plea  is,  that  he  had  not  above  the  sum  pleaded  to  satisfy  thf 
judgment,  which  sufficiently  appeared  in  the  abore  plea.    It 
was  observed  that  the  statute  ^7  Eiiz,  is  a  favourable  law  ami 
full  of  equity,  and  therefore  ought  to  be  construed  liberally. 
It  was  also  observed  that  there  was  a  seeming  repognano  io 
first  pleading  plene  administravit^  and  afterwards  <H>Bfessin£ 
[*825]    some  assets  unad ministered  ;  but  that  all  the  ^precedents  an* 
so,  and  the  prceter  quam  corrects  all,  and  the  words  uiUfyna 
postea  refers  not  only  to  the  next  antecedent  time,  viz.  that  of 
the  judgment,  but  also  to  that  of  the  previous  original «. 

It  seems  agreed,  that  if  the  defendant  plead  several  jodgnieD(« 

•^S'^r  .   against  the  deceased,  or  against  himself  as  representative  of  thf 
sufficient   ^  ,  ..  J  .        .^  ^L    J  J        1 

to  satisfy  deceased,  as  well  as  statutes  entered  into  by  the  deceased,  ard 

judg-        concludes  his  plea  with  saying  that  he  hath  not,  nor  at  any  tin 
&c.  unsa-  had  assets  in  his  hands,  except  goods  stfficient  to  satisfy  tho-r 
*^^a^'      judgments  and  statutes,  and  avers  they  arc  unsatisfied,  and  thr 

the  assets  are  chargeable  with  them,  this  is  a  good  plea;  and 

the  plaintiff  must  reply  that  he  hath  assets  uUr^^  what  will  !^. 

tisfy  the  judgments  and  statutes  ^. 
Plaintiff        ^"*  ^^  ^^^  plaintiff  reply  that  any  One  of  them  was  satisfi^J 
muyrqly  by  the  intestate  in  his  life  time,  saying  nothing  to  any  of  tlic 
s"u  h  d    '"^^*'  *°^  ^^®  defendant  demur  upon  this  replication,  the  plain. 

tiff  must  have  judgment;  for  the  plea  was  false,  and  the  fal«^. 

*  Ante  806.  <  1  Lev.  132.  S.  C  as  in  Sid.  !^10.  ^  Moon  *- 

Andrews,  Hob.  133.  ▼  Vaug.  103. 
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hood  detrimental  to  the  plaintiff,  and  beneficial  to  the  defen- 
dant. His  pleading  that  he  had  no  more  assets  than  -would 
satisfy  the  jadgments,  &c.  is  an  admission  that  he  had  assets 
sufficient  for  that  purpose,  and  one  of  them  being  satisfied 
before^  it  appears  there  are  more  assets  than  will  satisfy  the 
others,  by  as  much  as  the  judgment  already  satisfied  amounts 
uato;-  which  would  turn  to  his  gain,  and  the  plaintiff's  loss,  if 
the  demurrer  were  held  good^. 

*If  a  man  pleads  that  he  hath  not  assets  ii//ra  what  will  satis.    [*826] 
fy  the  judgments,  &c.  the  plea  is  bad;  for  neither  ^20.  nor  f^^tr^s\3£- 
j^40.  nor  j^lOO.  nor  jS^JOO.  are  assets  uUrd  aSbOO.  nor  doth  ficient, 
that  manner  of  pleading  confess  he  hath  assets  enough  to  satisfy 
the  judgments,  &c.  pleaded.     As  to  say,  ^'  I  hate  not  in  my 
pocket  above  £40S^  is  not  to  say,  ''  I  have  that  sum  in  my 
pocket."    But  where  the  defendant  4)leadcd  payment  of  several 
bonds,'  &c.  and  a  recognizance  of  j^^OOO.  and  a  judgment  of 
j^7000.  unsatisfied,  and  concluded  his  plea  ^viiih.  plene  adminU" 
traoii  prmier  goods  to  the  amount  of  the  moneys  paid  in  satis. 
faction  of  the  bonds,  &c.  and  ^10.  which  was  bound  to  sa« 
tisfy  the  recognizance.  Sec.  the  plea  was  held  good;  because  the 
plaintiff  had  no  right  to  be  paid  till  the  judgment,  &c.  was  sa. 
tisfied  and  some  assets  remained  ;  before  which,  neither  had  the 
plaintiff  any  prejudice^  nor  the.administrator  any  benefit  ^c. 

If  the  recognizance,  &c.  pleaded  appear  to  have  been  entered 
into  by  the  testator  or  intestate  and  another  person,  who  is  lir.  zancc&c. 
ing,  the  plea  must  state  that  such  other  person  has  not  paid  the  ^y  ^^' 

CC9  S6€l 

money  due.     And  if  it  do  not,  it  is  bad  in  substance ;  in  which  and  ano- 
case  a  replicafion  is  superfluous,  and  the  plaintiff  must  hare  ^^^ 
j  udgment  7,     So,  if  the  judgment,  &c.  be  against  the  testator  or 
intestate  and  another  person,  who  died  before  the  testator,  &c. 
the  death  of  such  person  must  be  alleged  in  the  plea,  to  shew 
that  the  testator,  &c.  was  chargeabje  by  survivorship  >. 

*If  the  defendant  plead  a  less  sum  in  his  hands  than  the  amount    [^*8271 
of  the  debts  outstanding,  it  seems  unnecessary  to  say  that  such  ^^^^' , 
sum  18  insumoient  to  satisfy  them^ ;  though  it  is  proper  to  say  sum  is  not 
that  the  assets  admitted  are  subject  and  liable  to  the  satisfaction  ^||^<^icnt, 
thereof^:  for  although  the  debts  may  exist,  and  the  defendant  subject^ 


&c. 


vfM  xjd,  '     r  Meriel  Tresham's  case,  9  Co.  110.  b. 

z  Norton  v.  Harvey,  2  Saund.  50, 1.  T.  Raj>in.  153.  S.  C.  »  But  soe 

1  licv.  281.  9  Co.  109.  b.  2d  resol. 
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may  only  have  as  much  assets  as  he  pleads,  yet  they  majaatW 
subject  to  the  plaintiff's  claim.  But  it  may  perhaps  be  iBte&d. 
ed  that  they  are  subject,  unless  the  coatrary  be  shewn. 

A  plea  by  an  executor  or  administrator  of  debts  outstadidiBf . 
with  plene  administravit  prater^  concludes  by  professiag  tin 
he  is  ready  to  verify  his  plea,  and  praying  judgment  if  tht 
plaintiff  ought  to  have  or  maintain  his  action  against  lum. 

If  several  judgments,  &c.  be  stated  in  the  plea  as  outstandiBc 
against  the  defendant,  or  satisfied  by  him  with  the  assets  of  the 
deceased,  and  any  one  of  them  be  ill  pleaded  in  substanoe,  as, 
in  the  case  of  a  judgment^f  an  inferior  court  which  is  not  sheimi 
to  have  had  jurisdiction <:,  or  if  it  be  in  a  superior  court,  aad  it 
does  not  appear  when  or  where  it  was  obtained  or  entered  ^^  or 
if  it  was  recovered  against  the  testator  or  ihtestate  a&d  anothei 
person,  and  it  is  not  shewn  that  such  person  died  before  the  let- 
tator,  &c.  so  as  to  make  him  liable  to  satisfy  it«,  the  whole 
plea  will  be  bad,  on  general  demurrer  ^.  On  the  same  principle 
r*8^1  it  seems,  that  if  any  one  of  the  judgments,  &c.  be  ill  ^pleaded 
in  form,  advantage  may  be  taken  of  it  by  a  special  demurrer  \a 
the  whole  plea. 


One  of  sc- 

veral 

judg"- 

ments, 

&c.  iU 

pleaded. 


Ntd  tiel 
record. 
Nun  est 

factum. 
Burning 
ofsUtute, 


That  sta- 
tute was 
for  per- 
formance 
of  cove- 
nants, &c. 


Perhaps  the  plaintiff  may  reply  nul  tiel  record^  though  not 
non  est  factum^.  It  is  said  that  he  may  plead  that  the  statute, 
&c.  is  burnt  ^.  This  appears  to  be  contrary  to  the  rule,  that 
matter  of  record  shall  not  be  avoided  by  matter  in  pais  ;  and 
such  a  case  is  more  proper  for  a  court  of  equity,  than  law  ^ 
But  that  rule  does  not  seem  to  prevail  in  a  case  where  the  partj 
is  a  stranger  to  the  record-'. 

So,  the  plaintiff  may  reply  that  the  statute,  &c.  was  for  per. 
formance  of  covenants,  which  are  not  broken^ ;  or  that  it  was 
extended,  and  a  liberate  sued  and  accepted  ^  In  short,  any  aji. 
swer  may  be  given  to  the  plea,  which  shews  that  at  the  time  of 

c  Tumor's  case,  8  Co.  133.  a.  ^  Jordan  v.  Fawcett,  1  Mod.  5^ 

e  Norton  v.  Harley,  2  Saund  50,  1,  T.  Kaym.  153.  S.  C.  f  Com. 

Dig.  tit  Pleader,  2  D.  9.  ^  Lut.  662.  k  BncHy  v,  Howard.  1 

Mod*  186.  ■  Id,  i  Randal's  oase^  ^Mod.38L  ^  Co.  Em. 

147. 152.  Win.  Ent.30r.  Com.  Dig.  ubi.  supra,  >  Bilker  v.  l^,  3 

iev.  269.    - 
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pleading,  fliere  was  no  legal  debt  ovtstanding,  to  cover  tbe  assets 
in  the  defeodant's  hands. 

If  the  falsehood  of  part  of  the  plea  be  neither  hurtful  to  the  AsseU 
plalntilf^nor  beneficial  to  the  defendant,  it  is  no  sufficient  reason  y''?"^  ^^ 
that  the  plaintiff  should  have  judgment ;  for  why  should  the  ments, 
plaintiflT  on  that  account  hare  what  he  ought  not,  or  the  defen.  ^^* 
dant  pay  what  he  ought  not  ?  Suppose  the  defendant  pleaded  a 
judgment  obtained  against  the  intestate,  or  himself,  and  that  the 
intestate  or  himself  was  married  at  the  *time  of  the  judgment   [*829] 
obtained  (which  in  truth  was  false,  both  the  one  and  the  other 
being  unmarried  at  that  time)  should  this  falsity  cause  the  plain, 
tiff  to  recover?  Surely  not,  for  it  is  not  material,  nor  any  way 
hurtful  to  the  plaintiff.     Besides  the  usual  pleading,  as  appears 
both  hy  Turner's  and  Treshara's  case,  is,  that  the  plaintiff  must 
avoid  all  payments  pleaded  in  bar,  until  some  assets  appear  to 
remain  in  the  defendant's  hands,  and  then  he  is  to  have  judg. 
ment ".     The  plaintiff  must  therefore  reply  assets  ultrd  all  the 
judgments,  &c.  pleaded  as  outstanding;  for  where  an  action 
was  brought  against  executors,  who  pleaded  a  former  recovery 
against  them  of  jB^OO,  and  execution  issued,  and  pleaded  like, 
wise  another  recovery  against  them  of  ^100.  and  that  they  had 
no  assets  except  to  satisfy  the  j£200.  it  was  adjudged  that 
the  plea  was  good,  and  that  the  plaintiff  must  reply,  they  had 
assets  in  their  hands,  ultra  the  jf^O.  and  the  j^lOO.  for  be- 
fore both  of  those  sums  were  satisfied,  the  plaintiff  was  not  en. 
titled  to  his  debt".     So,  if  an  executor  or  administrator  plead 
twenty  judgments,  it  is  a  confession  of  assets  to  satisfy  them  all ; 
and  the  riens  uUrd.  is  but  form,  not  material  nor  traversable^. 

If  the  judgment,  statute,  recognizance,  or  bond  pleaded  as 
outstanding,  was  not  given  for  a  just  debt,  or  was  fraudulently  may  reply 
obtained,  that  may  be  replied.     Where  a  defendant  pleaded  a  fraud, 
judgment  confessed  by  him  for  a  debt  of  the  testator's,  it  was 
alleged  in  the  plea  to  be  a  true  debt ;  the  plaintiff,  with  a  pro^ 
testando  that  it  was  not  a  true  debt,  replied  that  the  ^recovery    r*830l 
was  bynrovin,  and  on  demurrer  the  court  held  the  replication  to 
be  good ;  for  if  the  recovery  be  not  by  covin,  it  was  a  good  bar 
notwithstanding  it  might  not  have  been  for  a  true  debt,  and  a 
recovery  may  be  covinous,  although  it  be  for  a  true  debt ;  as^, 

» Vaug.  105.  n  Id,  105,  dies  9  E.  4. 12.  b.  •  Parker*.  At- 

feUd,  1  Solk.  312. 
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if  a  bond  be  gireQ  to  defraud  creditors.     And  it  was  adjvdlgN^ 
for  the  plainttif ;  but  afterwards  it  appears  error  was  broo^ 
and  that  judgmeut  was  reTersed,  on  the  ground  that  the  lecoie- 
ry  could  not  be  covinous  if  the  debt  were  a  true  one,  and  there, 
fore  the  covin  alleged  was  not  material  p.     However  thisd<x- 
trine  has  been  since  exploded,  and  the  original  judgment  of  tbe 
court  frequently  upheld,  notwithstandiDg  thejudgmeat  inerror". 
It  would  be  very  hard,  if  a  judgment,  could  not,  as  it  may,  be 
avoided  by  plea,  where  the  party  is  a  stranger  to  it%  and  could 
not  therefore  bring  a  writ  of  error.     It  is  said,  an  executor  or 
administrator  ought  to  execute  his  ofUce,  and  administer  tbi 
effects  of  the  deceased,  lawfully,  truly,  and  diligentij  ;  lawfoitr. 
in  paying  all  duties,  debts,  and  legacies,  in  such  precedency  and 
order  as  they  ought  to  be  paid  by  the  law';  truly,  converting 
nothing  to  his  own  use,  for  an  executor  or  administrator  hath 
not  the  deceased's  goods  to  his  own  use,  but  in  anQther's  rifbt, 
and  to  another's  use,  and  ought  not  by  any  practice  to  hinder 
any  creditor  of  his  debt,  but  truly  to  execute  his  office  accord- 
ing  to  the  trust  which  is  reposed  in  him ;  diligently,  fma  n<» 
gligentia  semper  habet  comiiem  infortunium^. 
r*83ll        ^^  two  judgments  be  pleaded,  the  plaintiff  may  reply  that  the 
Where      defendant  paid  but  so  much  on  the  one,  *and  so  much  on 
Uidff-        *^®  other,  and  yet  keeps  them  both  on  foot  by  frauds     But  if 
tnents       the  defendant  plead  several  j  udgments,  and  that  he  has.not  assets 
pleaded,    beyond  a  certain  sum,  less  than  will  satisfy  them,  and  which  i* 
subject  to  do  so,  the  plaintiff  cannot  reply  to  some  of  the  judg. 
ments,  that  they  were  kept  on  foot  by  fraud,  praying  judgment 
accordingly ;  and  as  to  one  of  them,  that  the  defendant  has  assets 
ultra  the  sum  in  his  plea,  sufficient  to  satisfy  that  judgment,  and 
conclude  to  the  country  :  for  although  the  plaintiff  may  reply 
severally  to  each  judgment,  and  it  is  in  his  election  to  reply  to 
all  or  some  or  one  only  of  the  judgments;  yet  when  a  man 
pleads  several  judgments,  the  replication  of  assets  ultra  sulh. 
cient  to  satisfy  one  is  an  allegation  of  what  is  already  confessed,, 
and  driving  him  to  an  unnecessary  issue  thereon  ■*. 

P  Green  v.  Wilcocks,  Ciu  Eliz.  462.  Mo.  705.  S.  C.  ^  See  1  Lut^. 

662.         '  Randal's  case,  2  Mod.  308.  »  8  Co.  133.  a-  t  M»aosx 

•.  Stratton,  2  Mod.  36.         «  -Vston  v.  Shcrmaii,  1  Salk.  298. 
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In  one  case,  where  the  defendant  pleaded  sereral  judgments  RepUca. 
outstanding,  and  plene  admtnistravit  prcster  ten  shilliDgs  charg.  ^^  of^ 
ed  with  the  payment  of  them ;  and  the  plaintiff  replied,  protest,  ^^  ^ 
ing  that  the  judgments  werp  fraudulently  obtained,  but  relying  ^dg^ 
on  the  fact  that  at  the  time  of  issuing  the  writ,  there  was  no  g^c. 
more  than  a  certain  sum  due  on  them,  which  the  defendant  had 
assets  sui&cieDt  to  satisfy,  and  that  he  permitted  the  judgments 
to  remain  in  force  to  defraud  him  ;  on  general  demurrer  to  the 
replication,  it  was  resolved  that  this  mode  of  replying  was  good, 
though  the  case  was  ultimately  ruled  against  the  plaintiff  for 
another  fault  ^. 

*But  where  the  defendant  pleaded  several  judgments  ob.  [*®^^] 

tained  against  him  on  the  bonds  of  the  testatoip,  and  that  he  had  ^^^^^^  ^^^ 

not  assets  ultra.  &c.  to  which  the  plaintiff  replied  that  each  of  by  conc^- 

i.  .       J  ^      tion  ot 
the  bonds,  though  in  the  penalty  of  ^200.  was  condiUoned  for  y^^^ 

the  payment  of  j^lOO.  only,  and  that  the  defendant  had  assets 

ultra  sufficient  to  satisfy  those  lesser  sums,  and  the  defendant 

rejoined  that  he  had  not  assets  ultra  sufficient  to  satisfy  the 

debts  and  judgments  mentioned  in  his  plea,  whereupon  the  plain. 

tiff  demurred  specially,  because  the  rejoinder  did  not  answer  the 

replication  directly,  but  ambiguously:   it  was  argued  that  the    - 

rejoinder  ought  to  have  stated  that  the  defendant  had  not  assets 

ultra  sufficient  to  satisfy  the  lesser  sums,  and  not  to  have  made 

the  penalties  recovered  by  the  judgments  parcel  of  the  issue*. 

But  it  was  unanimously  resolved  that  the  rejoinder  was  good, 

because  the  penalties  are  the  legal  debts,  although  in  equity  the 

sums  in  the  condition  only  are  due ;  and  perhaps  the  parties 

who  had  recovered  the  judgments  would  not  accept  a  lesser  sum 

without  a  suit  in  equity^. 

But  if  those  parties  would,  or  had  offered  to  accept  the  lesser  xhat  crc- 

sums,  and  the  defendant  would  not  pay  them,  the  plaintiff  in  *^'^®^ 

the  principal  case  might  have  aided  himself  by  replying  the  fact,  ^ept  such 

and  that  the  defendant  kept  the  judgments  on  foot  by  fraud  and  <>^^^- 

covin  ^ ;  and  on  an  issue  as  to  the  fraud,  the  plaintiff  might  have 

given  evidence  of  such  matter  as  would  have  enabled  him  to 

a?oid  the  penalties,  although  he  could  not  aid  himself  on  such  a 

general  replication  as  he  had  adopted.     In  the  case  cited,  the 

plaintiff  was  allowed  *to  amend,  on  condition  that  the  defei^  [*833"] 

dant  might  plead  any  other  judgments  obtained  against  him  v. 

▼  Knight  V.  Morton,  3  Lev.  311.  ^  Thompson  v.  Hunt,  Id.  368. 

»  See  lYesham*8  case,  9  Co.  110.  b.  y  Id. 
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Need  not  General  pleading  that  the  recognizance,  &c.  was  made  for  ^ 
shew  day  true  pay  men  t,  &c.  or  for  performance  of  corenants,  &c.  is  ai. 
mentJ'&c.  ^^^^  '^^  replying  to  a  plea  of  oatstandifig  debts  br  an  ex^eca. 
tor,  &c.  because  the  creditor  is  wholly  a  stranger  to  it,  and  bas  no 
means  in  law  to  know  the  particalars.  And  although  be  do  not 
specify  the  certain  day  of  payment,  nor  that  the  leseer  sum  wai 
paid  before  or  upon  the  day  of  payment,  yet  the  pleading  is 
good  in  this  case ;  for  admitting  the  payment  was  after  4be  daj. 
yet  if  a  lesser  sum  be  accepted  in  satisfaction,  this  is  a  good 
ground  for  the  plaintiff  to  aver  that  by  fraud  of  tbe  defen&nt. 
and  with  intent  to  defraud  the  plaintiffs  of  their  debt,  tbe  Teco^. 
nizance,  &c.  was  not  discharged  nor  cancelled*. 

A  general  allegation  of  fraud  and  coTin  is  sufficient,  .without 

fcc^ofead-  *^®^'"g  *^®  circumstances  which  prove  it ;  because  covin  is  so 

able,  ge-    secret  that  by  intendment  no  man  can  have  knowledge  there- 

nera  y.     ^^^     ^^^  j^  (though  covin,  according  to  the  etymology  of  tbe 

word,  ought  to  be  betwixt  two  by  intendment  of  law,)  a  stranger 

cannot  have  knowledge  of  it,  a  fortiori  in  the  case  of  fraud. 

which  may  be  in  the  breast  of  one  only ;  for  if  one  by  deed 

makes  a  fraudulent  gift  of  his  goods  to  divers,  who  know  not  of 

it,  it  is  fraud  only  in  him  who  makes  it.     And  although  of  it. 

self  strictly  speaking,  covin  ought  to  be  betwixt  two,  yet  when 

it  is  coupled  with  fraud,  which  may  be  committed  by  one  only, 

r*834l  ^^®  court  will  judge  upon  the  substance  and  *not  the  strict  ety. 

mology  of  the  word,  and  if  the  addition  of  covin  be  vain  then 

the  court  ought  to  adjudge  upon  the  fraud,  which  may  be  com. 

mitted  by  one ;  et  plerumque  dum  proprietas  verbarum  atten^ 

ditur^  sensus  veritatis  amitiitur  *. 

So,  if  a  recognizance  be  pleaded,  and  the  plaintiff  reply  pay. 
^^avment 
of  lesser    ment  of  a  lesser  sum  in  satisfaction,  it  is  not  necessary  to  allei;? 

sum.         that  the  conuzee  was  ready  to  release  or  acknowledge  satisfac 

tion  ;  for  an  acceptance  in  satisfaction,  and  the  recognizance. 

&c.  remaining  alive,  is  a  sufficient  ground  to  support  the  alle. 

gation  of  covin  •». 

When  the  plaintiff  in  his  replication  states  special  circuni. 
Conclu-  --1^  ^1.     ,. 

slon.         stances  of  fraud,  he  may  at  his  election  rely  upon  them,  or  con. 

'  elude  it  with  an  tYa  guod^  that  the  judgment,  &c.  was  kept  ou 

foot  to  defraud  the  plaintiff  of  his  debt<^ ;  or  he  may  reply  the 

»  9  Co.  110.  »  Treshman's  casej  9  Ck).  110.  (b)  ^  Li.9  G* 

110.  (a)  •  Covel  v,  Deval,  Lut.  1637. 
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fraud,  with  a  tniTerse  that  the  money  recoTered  was  due  at  the 
time  of  obt^niug  the  judgment,  modo  et  Jorma\  In  either 
case  he  must  conclude  with  a  verification,  and  not  to  the 
country  «. 

The  plaintiff  may  reply  separately  to  each  judgment,  with  a  pij^^^ff 
separate  conclusion  of  et  hoc  paratus^  &c.  or  to  one  only  of  the  may  re- 
judgmrats,  upon  which  the  jury  may  find  all  bad  or  good ;  for  ^^y,  or 
if  any  part  of  the  plea  be  insufficient,  defective  or  false,  the  is.  one  only 
sue  shall  be  found  against  the  defendant,  the  plea  being  entire,  ju^g. 
*The  plaintiff  should  therefore  regularly  take  issue  upon  one  [*835] 
only,  as,  in  an  obligation  with  divers  things  in  the  condition.  ^^^** 
By  the  plea,  the  defendant  confesses  that  he  has  sufficient  to  sa. 
tisfy  the^several  judgments  pleaded ;  so  that  if  any  part  be  found 
against  him,  that  is  assets^. 

A  replication  which  answers  every  particular  judgment  plead,  j^gpu^y^, 
ed  by  an  executor  or  administrator,  professing  his  readiness  to  tlon  to 
terify  each  answer,  and  that  he  has  assets  ultrd^  concluding  to  ^^,nent 
the  country,  is  not  double ;  and  the  separate  verifications  are  with  se- 
right,  the  replications  being  separate.     Thus,  where  the  defen.  ^^^  ^*' 
(lant  pleaded  several  judgments,  one  at  the  suit  of  Wood  for  lions,  but 
j£20,  one  by  Clevely  for  jglOO,  Jones  for  ^^160,  and  Orton  ^^,.^' 
for  j^JOO,  besides  a  retainer  for  a  debt  of  j£160  due  to  him. 
self,  the  executor ;  and  the  plaintiff  replied  precludi  non^  be. 
cause,  as  to  Wood's  judgment,  the  defendant  paid  him  jSI^ 
lOs,  in  satisfaction  of  it,  and  Wood  .offered  to  acknowledge 
satisfaction,  but  that  the  judgment  was  kept  on  foot  by  fraud, 
and  this  he  is  ready  to  verify ;  and  as  to  Clevely's  judgment, 
that  satisfaction  is  acknowledged  of  record,  and  this  he  is  ready 
to  verify ;  and  that  the  defendant  has  assets  over  and  above  the 
two  judgments  of  Jones  and  Orton,  as  well  as  his  own  debt, 
and  this  he  prays  may  be  inquired' of  by  the  country ;  the  court 
thought  the  replication  single  enough,  but  if  it  were  double, 
the  defendant  must  assign  the  duplicity  specially,  as  cause  of 
demurrer  8, 

So,  where  the  defendant  pleaded  a  recognizance  for  j^^OOO,  [*836] 
and  several  judgments  and  bonds  paid  by  ♦him  after  the  ©xhi-  l^i^ereut 
biting  of  the  bill,  andp^ne  adminisiravit  prater  a  small  sum,  sions,  to 
chargeable  with  and  not  sufficient  to  satisfy  the  recognizance ;  ^^  «>""- 

*  Trethewy  v.  Ackland,  2  Saund.  49.  Jefferies  v.  Doe,  1  Lev.  31.  S.  P. 
e  Com.  IXg.tit  Pleader,  2  D.  9.       *"  Garret  v.  Harrison,  1  Brownl.  49. 
%  Hancock  v.  Prowd,  1  Saund.  336. 
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Hy  and  and  the  plaintiff  replied,  protesting  that  the  judgments  vrrf 
fraudulent,  that  the  defendant  did  not  pay  the  money  on  tfe 
first  judgment ;  nor  on  the  second,  negatiring  payment  of  sere, 
ral  of  the  judgments  and  bonds  separately,  but  omittiog  some 
of  them,  and  concluding  to  the  country  ;  and  as  to  the  recogDu 
aance,  that  it  was  kept  on  foot  by  fraud  ;  on  demurrer  to  the 
replication,  on  the  supposed  ground  of  duplicity,  it  wms  held 
thfit  the  plaintiff  had  his  election  to  traverse  one  part  only,  or 
all  the  several  parts  of  the  replication  ;  for  he  may  be  mistakeu 
in  one.  It  was  also  held  that  pleading  non-payment  of  some  of 
the  judgments  severally,  though  not  all,  and  concluding  to  the 
country,  M'as  good ;  for  though  there  were  several  issues  iiu 
eluded  in  that  form,  it  was  not  a  multifarious  issue  as*wa$  ob. 
jccted  ;  nor  was  the  omission  of  pleading  payment  of  some  of 
the  bonds  objectionable,  for  the  plaintiff  might  plead  paymeat 
of  as  many  as  he  pleased,  and  omit  the  rest ;  and  although  be  bad 
mistaken  the  sums  of  some  of  those  to  which  he  had  pleaded, 
that  would  not  vititate  the  replication,  it  being  the  same  as  if 
he  had  said  nothing  to  those  bonds  ^. 

In  another  case,  where  the  defendant  pleaded  two  judgments, 

wndlJ"*^  one  by  Clifton  for  j^l20,  and  another  by  Wood  for  jg'lSO, 

sions,  of    each  on  simple  contract,  and  no  assets  ultra  ;  and  the  plaintiff 

■amesort  i-ppijed  precludi  non^  because  as  to  Clifton's  judgment,  that  it 

r*837l   ^^'  obtained  ^by  fraud,  with  a  traverse  that  the  jS\*^0  was  doe 

to  him  as  alleged  in  the  plea,  concluding  with  a  rerification  and 

prayer  of  judgment ;  and  as  to  Wood's  judgment,  the  same  re. 

plication,  mutcUis  mutandis  ;  and  there  was  a  special  demurrer 

for  the  supposed  duplicity  of  the  replication,  the  court  over. 

ruled  it,  without  any  regard  to  the  first  of  these  objections,  a*, 

Sir  Edmund  Saunders  says,  they  had  done  oftentimes  before. 

However  with  great  submission,  he  observes,  it  is  an  anomalous 

case,  and  against  the  rules  which  condemn  double  pleading  *. 

He  refers  to  the  case  of  Norton  and  Harvey,  quoted  In  a  previ. 

ous  page  of  this  book  J. 

It  is  obvious  that  Saunders  disapproved  of  the  form  of  repli. 
ral^<»n"^'  cation  adopted  in  the  above  case,  and  seemingly  with  good  rea- 
clusion,  son  ;  for  if  it  be  allowable  to  put  the  defendant  on  proof  of 
^  ^^'       every  part  of  his  plea,  it  is  no  reason  why  the  plaintiff  should 

h  Jefferica  «.  Dee,  1  Lev.  281.        i  Trethewy, «,  Ackland,  3  Saund,  49 

J  Ante  82r. 
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take  several  issues,  or  make  several  special  conclusions,  where 
one  would  suffice,  and  have  the  same  effect  as  several.  Accord- 
ingly in  a  subsequent  case,  where  the  plaintiff  made  several  dif- 
ferent replications,  and  conclusions,  by  hoc  paratus  est  vcrifl- 
care^  to  a  similar  plea,  the  court  observed  that  although  such 
separate  conclusions  to  every  judgment  would  do,  yet  a  gene- 
ral conclusion  to  the  whole  had  been  better  ^,  For  if  the  de- 
fendant plead  s^eral  judgments,  &:c.  and  any  of  them  be  HI 
pleaded',  or  found  fraudulent"*,  or  satisfied",  the  plaintiff  will 
liave  a  general  Judgment  against  the  defendant,  de  bonis  t^stiu 
torts  *>. 

*Th€re  is  a  case  in  Carter's  Reports,  where  an  executor  plead-    r«g38l 
ed  several  judgments,  and  that  he  had  not  assets  ulira^  to  which  Itcjwn-J 
the  plaintiff  replied  that  the  judgments  were  kept  on  foot  by    ^' 
fraud  and  covin ;  and  the  defendant  rejoined  that  he  did  not 
keep  them  on  foot  by  fraud,  &c.  to  which  rejoinder  exception 
was  taken^  because  he  did  not  say  *'  nor  any  of  them."     And 
Vaughan,  C.  J.  held  the  exception  good;  for  the  rejoinder,  for 
want  of  those  words,  was  a  negative  pregnant :  and  accordingly 
judgment  was  given  by  the  whole  court  for  the  plaintiffs.    But 
in  a  subsequent  case,  it  was  held  that,  as  the  plaintiff  need  not 
aver  in  his  replication  that  every  judgment,  separately,  was,  or 
that  the  several  judgments  mentioned  in  the  plea  were  kept  on 
foot  by  fraud,  the  defendantin  his  rejoinder  may  say,  generally, 
that  they  were  not  so  kept  on  foot,  and  if  the  jury  find  but  one 
of  them  fraudulently  kept  on  foot,  there  must  be  a  verdict  for 
the  plaintiff;  because  sufficient  matter  of  the  issue  would  be 
found  for  him,  the  substance  found  being  enough  to  entitle  him 
to  the  action,  and  avoid  the  defendant's  plea<].     If  the  plaintiff 
replies  that  the  outstanding  security  was  obtained  or  kept  on 
foot  by  fraud,  the  defendant  may  take  issue  upon  the  fact  stated 
in  the  replication,  and  leave  it  to  the  jury  upon  the  evidence*". 
The  defendant  in  his  rejoinder  must  not  traverse  the  induce- 
ment,  but  the  fraud;  and  conclude  to  the  country*. 

k  Plater  «.  A<fi^d,  1  SaUc  311, 12.         1 1  Vent  198.         >"3S«nid. 
50.  n  Vau.  104.  o  Com.  Dig.  tit.  Plea^jbr,  2D.  9.  P  War. 

cupp  V.  Symonds,  Cart.  221.  Com.  IMg.  tit  Pleader.  2  D.  9.  ace.     <i  Beak 
V.  Kent,  4  Mod.  64. 1  Sho.  289.  Skin.  299.  S.  C.  r  Tresham*8  caae, 

9  Co.  110.  (a).  *  Vcafe  v.  Gateadon,  W.  ion.  92. 
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r*839l        ^^^  ^h®  testator  was  indebted  to  the  person  wh^nn  he  consu. 
Plea  of     tuted  his  executor,  the  exceptor  when  sued  may  plead  his  debis 
outstanding,  and  that  he  retains  assets  to  satisfy  them,  if  tbev 
be  of  an  equal  or  superior  degree  with  the  plaintiff's  denurt!. 
So  that  in  assumpsit  against  an  executor,  if  the  testator  was  la. 
debted  to  him  by  judgment,  he  may  plead  the  jodgment  out. 
standing,  or  hie  may,  without  pleading,  give  a  retainer  of  a  debt 
in  evidence  under  the  general  plea  oiplcne  adminiHravU;  k-t 
it  may  be  considered  as  a  payment :  besides  the  executor  am  cot 
sue  himself  ^ 
Th  win        -^^^^f  stating  the  debts  foic  which  the  retainer  of  assets  != 
and  made,  if  the  plea  be  by  an  executor,  the  precedents  state  th^ 

death, &c.  testator's  will,  his  death,  andjthat  the  defendant  proTed  the  for. 
mer :  or,  if  the  plea  be  by  an  ad  ministrator,  they  state  the  in- 
testate's death,  and  the  grant  of  administration.  And  this  ap. 
pears  to  be  necessary,  though  the  defendant's  r^resentati^e 
character  is,  in  either  case,  stated  and  relied  upon  by  the  plain. 
tiff  in  his  declaration ;  especially  in  the  former  case,  as  if  tin- 
defendant  be  executor  de  son  tort^  the  plaintiff  can  only  declare 
against  him  as  rightful  executor^. 

An  executor  de  son  tort  cannot  plead  plene  administratilj  oi 

tion  that    P^J^ent  of  debts  to  third  persons  %  much  less  can  he  plead  a 

defendant  retainer,  on  account  of  a  debt  due  to  himself;  therefore  if  the 

torde  son  clefendant,  being  sued  as  an  executor,  plead  a  retainer,  the 

ton,  plaintiff  may  reply  that  he  is  executor  de  son  tort"^-;  such  eie. 

[*840]    cutor  not  ^being  allowed  to  retain  assets  to  satisfy  debts  to 

him;  which  would  tend  to  encourage  creditors  to  strive  i« ho 

should  first  take  possession  of  the  goods  of  the  deceased,  and 

would  besides  be  allowing  the  party  to  take  advantage  of  hi? 

own  wrong  \    Such  a  repltcatioh  (if  thedeceased  died  intestate) 

states  that  fact,* and  that  th^defendant,  without  any  lawful  ad. 

ministration  to  htm  committed,  did  administer  his  goods,  as  e^- 

ecutor  of  his  will.  These  facts  should  be  stated  with  a  time  and 

Tenue,  being  traversable*     It  then  proceeds  to  say,  that  the 

plaintiff  thereupon  afterwards  exhibited  his  bill  (or  issued  hi> 

t  Ar  Lord  Mansfield,  3  Bur.  1383.        w  Prince  v.  Rowson^  1  Mod.  M- 
*  Cartli,  104.  Ante  801.  ^  Fooler  v,  Cooke,  Salk.  297.  *  Ce^ 

tier's  case,  S  Co.  30.  b. 
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writ,  or  commenced  his  suit)  against  the  defendant,  as  execntor 
of  his  own  wrong.  In  such  a  replication,  it  does  not  seem  ne. 
cessary  to  state  that  the  defendant,  as  such,  ought  not  to  retain, 
as  some  precedents  do ;  for  this  is  a  conclusion  of  law.  The 
replication  concludes  with  a  Terification, 

It  is  usual  in  pleading  a  retainer  by  an  execntor  for  his  own  /y^^ 
debt,  to  add  a  profert  of  his  letters  testamentary.     And  this  of  letters 
seems  proper,  as  it  is  necessary  in  such  a  plea  to  shew  that  the  ^^ 
defendant  is  rightful  executor.     For  where  the  pluntiff  declare 
ed  against  the  defendant  as  executor,  to  which  he  pleaded  that 
the  testator  made  his  will,  and  he,  the  defendant,  took  upon 
himself  the  burden  of  the  execution  of  it,  and  that  he  retained 
goods  to  satisfy  a  debt  due  from  the  testator  to  the  defendant's 
wife,  the  plaintiff  demurred  ;  because  for  aught  that  appeared 
the  defendant  wtis  an  executor  de  son  tart^  in  which  case  he  could 
not  retain.  And  it  was  said  that  the  plaintiff's  naming  him  *ex-   [*84l} 
ecutor  in  the  declaration  would  not  assist  him  ;  for  that  was  of 
necessity,  as  he  could  not  declare  any  other  way.     To  this  opi. 
nion  all  the  court  assented,  saying,  that  the  defendant  ought  to 
entitle  himself'  to  the  executorship,  that  it  might  appear  he  had 
a  right  to  retain.     And  accordingly  judgment  was  given  for  the 
plaintiffs^. 


As  it  may  be  pleaded  that  the  plaintiff  never  was  executor  %,  so,  ^«  .    «^ 

the  defendant  may  plead  in  bar  that  administration  of  the  goods  miiibtra- 

and  chattels,  which  were  of  the  intestate  at  the  time  of  his  death,  ^^^!^ 
'  '  not  com- 

was  not  erer  committed  to  him  ;  and  conclude  with  a  verilica-  mittjed. 
tion*.  In  this  replication  it  is  not  usual,  as  in  pleading  ne  uiu  k  J^^ 
ques  executor^  to  say  that  the  defendant  never  administered  any 
of  the  intestate's  goods.  The  reason  perhaps  may  be  that  the 
defendant  cannot  be  charged  as  adminisiraior  de  son  tort.  To 
this  plea  the  plaintiff  may  reply  that  administration  of  the  goods 
and  chattels,  which  were  of  the  intestate  at  the  time  of  his  death, 
was  committed  to  the  defenduit,  as  stated  in  the  declaration, 
and  conclude  to  the  counlsry. 

If  administration  be  granted  by  one  not  having  jurisdiction,  ju^ 
it  is  a  good  plea  that  administration  was  never  committed;  for  tion, 

y  Ante  792.         *  Prinec  «.  Howson,  1  Mod.  208.         •  Hans.  ent.  105.  . 


wUrre  ad-  tHh^mgh  wb^re  <me  Intb  goods  hi  an  inferior  diocese,  ud  tv 
tion  void,  "^etropolitaa  of  the  province,  mider  a  pretence  that  he  bad^eie 
ftnd  void-  notabUia  in  divers  dioceses,  commits  adrntniBtrattoD,  it  is  &o. 
r*S4il    ^^*^'  *^^^  voidable  by  sentence,  because  the  metropolitan  hatL 
jurisdiction  over  all  the  dioceses  in  bis  province ;  yet  if  an  or. 
dinary  of  a  diocese  commit  administratioD  of  goods  when  t^ 
party  hath  bona  noiahilia  in  several  dioceses,  such  administra. 
tion  is  merely  void,  as  well  as  to  ^oods  vrithin  his  own  diocpsc 
as  elsewhere,  because  he  can  by  no  means  have  jiiris«B<^ioD  01 
the  caused.      But  although  the  administration  is  Toid  wh€£ 
granted  by  a  wrong  ordinary,  yet  it  is  only  voidable  wtrs 
granted  to  a  wrong  person  ^  ;  and  therefore  the  plaintiff  cas. 
not  reply  that  no  administration  was  conmitted,  bnt  mnst  sute 
the  fact. 
So,  the  defendant  may  upload  specially  that  the  intestate  \a& 
tionof^  ^^^^  9aofa6i7/a  in  several  dioceses,  if  the  administration  in  the 
na  notabi'  declaration  be  not  stated  to  be  by  the  metropoiitan.     It  is  also 
^»  ^^'     a  good  plea,  to  a  declaration  alleging  that  administratiofli  was 
granted  by  the  Bishop  of  L.,  that  the  intestate  at  the  time  of 
his  death  was  resident  in  another  diocese.     So,  the  defeadaot 
may  plead  that  administration  was  committed  to  another', 
p.  If  one  be  sued  as  administrator,  he  may  plead  ne  unqurt  ad* 

and  not     tninistr(dor  ;  but  it  is  no  plea  in  bar  that  he  is  executor  where 
twLtor*^    the  plaintiff  has  charged  him  as  administrator,  for  It  is  bnt  m 
abatement;  and  though  it  has  been  said  upon  the  pleaof «!«  un, 
ques  executor^  the  defendant  may  give  letters  of  adroinistratioa 
in  proof  e,  this  was  denied  by  Holt,  C.  J.  and  Eyre,  J.  attrrtM 
iacentibus ;  and  Holt  said,  notwithstanding  this  he  shall  be 
[*8431  charged,  though  it  was  otherwise  *of  letters  ad  colligenda  bona 
defuncti;  but  where  one  sues  as  executor,  the  defendant  may 
plead  by  way  of  estoppel  that  he  was  administrator,  &cfl 
So,  a  defendant  administrator  may  plead  piene  administravil 
Plcne  ad'  generally,  or  specially,  like  an  executor ;  or  a  retainer :  but  if 
"^"k''^^^   he  plead  administration  committed,  and  that  he  retains  fcnr  sa. 
ministrap'  tisfaction  of  a  debt  due  to  him  by  boncl,  without  shewing  that 
^01*-  administration  was  committed  to  him,  the  plea  will  be  insuffi- 

cient :  for  unless  that  was  the  fact,  he  had  no  colour  of  right  fa 


^  Prince's  case,  5  Co.  29.  b.  30.  a.       ,    «  Blacldx>rough  v.  Davti^  Salk 
.7S.  d  (Ridley  v.  Williams,  1  Salk.  38.  e  Anon  Dy.-  SOS. 

f  Hatding  v.  SaUoad,  Skin.  365. 


BY  AMD  AOJtlJVST  EXECUTO&S,  &C.  ^^i 

retain  s.  -It  is  also  usual  and  proper  in  such  case  to  make  a 
profert  of  the4etters  of  admiDistratioo  in  the  plea,  though  I  do 
not  find  aDj  direct  authority  to  shew  that  a  profert  is  necessary 
in  pleading  a  retainer  by  an  executor  or  administrator  h. 

If  an  action  be  brought  by  several  as  executors,  the  defendant  ^^  ^^^  ^^ 
cannot  plead  by  way  of  estoppel,  that  before  the  purchase  of  tlonasad- 
the  writ,  one  of  the  plaintiffs,  as  administrator,  impleaded  him  ^^J.^  j^ 
for  the  flame  cause  of  action  >  and  he  then  pleaded  that  the  de.  estoppel. 
ceased  made  a  will,<and  appointed  executors  who  administered ; 
with  a  traverse  of  his  dying  intestate ;  and  where  the  plaintiff 
replied  to  such  a  plea,  that  administration  was  committed  to 
him  pendente  IHe  between  the  executors  ;  on  demurrer  it  was 
adjudged  for  the  plaintiff.    The  plaintiffs  are  at  liberty  to  re. 
ply  to  such  a  plea  in  estoppel,  shewing  the  repeal  of  the  lelter9 
of  administration,  and  that  they  are  the  executors ;  for  by  the 
former  judgment,  the  plaintiff  was  only,  barred  as  to  the  action 
of  the  writ,  *Tiz.  from  suing  as  administrator  ;  and  although  [^844] 
he  was  then  in  truth  executor,  yet  the  mistake  in  bringing  a 
wrong  action  is  ncAar,  or  estoppel  to  prevent  him  from  bring* 
ing  a  proper  one*.  (1)  , 

K  Caverly  «.  £Ui80ii«  T.  Jon.  23.  *»  1  txAw,  9.  Semb^  contrd*  Sed 

vide  ante  840.  '  Robinson^s  case,  5  Co.  32.  b. 


(1)  A  plea  by  an  executor  or  administrator  puis  darrdn  continuance 
that  be  has  been  removed  irom  office  by  the  judge  of  probate,  is  a  good 
bar  to  further  prooeedings  against  him,  Jewitt  v.  Jewitt  5  Mass.  Rep. 
275. 
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ACCORDING  TO  T^K  PAGES  OF  THE  ENGLISH  EDITION. 

^^BATBMENT  in  action  against  one  of  Aeveral  promisors.  107. 

against  executors,  &c.  842.  And  see  tit.  Sxecutor4,  h 
ACCOKD  AND  SATISFACTION, 
eTidence  on  general  issue.  649. 
plea  of^  where  pleadable.  648. 
where  not.  649. 
form  of  plea; 

satisfaction  only  should  be  pleaded.  650. 

plaintiflPs  acceptance  must  be  shewn.  651. 
what  pleadable  as  satisfaction ; 

agreement  by  third  persons.  652. 
what  not ; 

payment  after  day.  615. 
mutual  promises.  653. 

discharge  in  consideration  of  collateral  promise,  /df; 
abatement,  generally.  654. 
note,  or  bill.^645,  &c.  654. 
replication  in  denial.  655. 
ACCOUNT  STATED,  declaration  on.  See  tit.  Declaration,  Indelntatut  AuumptiL 
where  held  a  good  plea.  642. 

where  not;  distinction,  between  contract  executory ;  and  executed.  644. 

between  discharge  before  breach,  and  after.  645. 

oy  bond,  and  account  stated.  Id, 
ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS.  See  tit.  Litnitationt,  statute  of. 
ACTIONEM  NON,  where  proper.  See  tit  of  each  particular  plea,  as,  bankruptcy,  &c. 
ADMINISTRATION  AND  ADMINISTRATOR.     See*  tit.  Executor*  and  Ad-. 

minittrator*.   Indebitatus  Mfumpsit,   Breach* 
AGENT»  declaration  on  promise  by.    See  tit.  IVamiee, 
A  GREEMENT.    See  tit.  Fromise. 
ALIENAGE,  plea  of, 

where,  and  how  pleadable.  683^. 

^       not  allowed  to  be  pleaded  with  no^  aaumpiitt  in  C.  P.  Id.  ^ 

not  pleadable  as  a  general  bar.  688. 
statement  of  country  whereof  plaintiff  was  subject.  Id, 

his  birth  or  descent  689,  90. 
must  negative  every  presumption  in  his  fiivour.  691. 
replication,  in  &nia].  Id, 

of  infra  iif^aniiam^  692. 

exception  of  proclamation.  Id* 
denizen,  or  naturalized.  Id, 
letters  of  safe  conduct,  or  license.  693. 
neutral,  and  prisoner  of  war.  694. 
that  4^en  it  indebted  to  plaintiff.  69§. 
A 
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ARBITRAMENT, 

evidence  on  non  astimpsit.  65/. 
plea  of ; 

to  what  counts  it  should  be  pleaded,  and  with  what  avermcntj.  6iS. 
where  submission  pleadable  alone.  659. 
statement  of  submission ; 

generally.  Id. 

with  time  and  place.  660. 

•  parties  to  submission,  and  names  of  referees.  Id 

plea  of; 

award,  how  stated ; 

time  and  place  thereof.  Id. 

must  extend  to  counts  to  which  it  la  pleaded.  661. 

bad,  if  It  cannot  be  ascertained  by  averment.  662. 

if  absurd,  or  against  law,  or  no  new  duty  created.  /dL 
when  pleadable  before  time  of  performance.  661,  % 

afterwards,  without  alleging  perfopmancc.  662. 

(listinctiOD,  between  submission  by  bond,  and  parol  6r 

award  of  satisfaction,  and  discharge  tf. 

money,  and  a  collateral  thing.  rVJ 

payment  at  a  time  fixed,  and  unceAaio.  ;. 

where  plaintiiPs  performance  b  to  pmr-cr 

these  distinctions  abolished.  665.  defendant's,  ccs 

plea  of,  puis  darrein  continuance.  666. 
replication  in  denial.  Id. 
•  ASSETS.     See  tit.  Executors  and  Administrators 
allifv^P^^.a^    l^^  \*-:  ^^'^y^'^"'  Assumpsit.    Breach. 
ATTAYvnFH  mf.^1^^  f '^^^^^  f'^debitatus  Assumpsit.   IVeas/C 

aTI^AL MP V    r Y  ^  PH"^*^^/  °"  ^'"^"  '"  evidence.  686.  ^ 

A 1  TOKNhY,  declaration  for  his  fees   458 

AVERAGE.     SGHih.  Policy  of  Insurance 
AVERMENTS,  "^ 

of  performance,  and  excuse  of  performance 

m  general  Ci.ap.  V.  And  see  tit.  Performance. 

of  nc^cS^^s^r  r[ — !^t  ,s^^^-  ^^-  ^^'  -  ^''  ^f<^^^  ^  • 

AV0IDXctS-ri?ha;.1v^.r^^-  ^--'- 

by  common  law.  540.  And  see  tit.  Coverture,  l^fc. 

AUCTIONEER,  de^dS-bflf ''  ^^-  ^"'  ^^^  ^^^  ^«-"^'  ^^• 
bInITruVtc'^^^^  '^'^'''''''''''''    ^^<i^^it^tus  Assumpsit. 
of  defendant,  must  be  pleaded.  Id. 

may  be  pleaded  generally,  and  specially.  TOO. 
general  form  of  plea.  Id. 
actione^n  non.  701. 

that  action  accrued  before  bankruptcy.  Id, 
bankruptcy,  how  alleged.  Id. 

need  not  to  be  stated  to  have  been  before  su^t 
.     ,  70t. 

particular  act  of,  need  not  be  shewn.  702. 
%irtute  statuti,  formerly  held  necessary.  Id. 
bad  to  plead  readiness  to  conform  only.  703. 
sufficient  to  pursue  words  of  statute.  704. 
should  conclude  to  tlie  country.  709^  10. 
aiiter,  in  pleading  bankruptcy  in  Ireland,  712. 
by  one  of  several  defendants,  713. 
puis  darrein  continuance,  when  unnecessary.  707. 

when  proper.  708. 


lANKRUPTCY-fcwifimiw/J 

of  pUintifF,  need  not  be  pleaded  specially.  713. 

one  of  several  plaintiffs,  where  and  how  pleadable.  Jd,   . 
must  state  cominission.  715. 
assignment.  716. 
putt  darrfim  continuance,  when  necessary.  716. 

«  when  pleadable  nunc  pro  tunc.  717- 

how  pleaded.  718. 

replication  in  denial.  720. 

that  debt  arose  after  bankraptcy.  Id.  721. 
that  action  is  for  benefit  of  assignees.  721. 
BARON  AND  FEME.    See  tit.  Indebitatm  Auumpnt.    Breach.    Coverture. 
BILLS  OF  BXCH  ANGE»  &c.  declaration  on,  in  special  assumpsit.    Chap.  X.  XI. 
statement  of  making  bill.  &c. 

sJiegatioA  that  parties  were  merchants.  304. 

of  the  custom  or  practice  of  merchants ; 

distinction  between  pleading,  and  declaring  in  custonv  304. 
declaration  on  general  custom  of  England,  good.  305. 
according  to  usage  Of  merchants,  sumcient.  306. 

not  necessary.  Id. 

modem  form  of  dedaring  on  bills.  307. 

on  cliecks.  Id. 

sutement  of  making  bill,  &c. 

by  whom  drawn ; 

where  bill,  &c.  drawn  in  blank.  308. 

misnomer  of  drawer,  or  drawers,  or  omission  of  one  of  them.  Id. 

dectaration  against  one  of  several  joint  drawers.  309. 

on  billy  Sec.  drawn  in  a  firm.  310.  • 

by  agent.  311. 

by  J.  S.  for  himself  and  defendant  312. 
dayDf  making  bill,  &c.  Id. 
payable  after  date.  313. 
bearing  no  date.  Id. 
dated  by  mistake.  314. 

in  inferior  court,  not  due  at  commencement  of  suit  315. 
place  where  bill  made,  or  dated.  316. 

distinction,  where  negotiated  abroad,  or  in  England,  Id. 
want  of  venue.  317. 
making  or  drawing  bill,  &c.  Id. 
description  of  instrument  318. 
signature.  319. 

subscription  by  drawee,  or  his  procurator.  320. 
date,  321. 
direction,  in  general.  Id.  • 

of  bill  directed  to  A.  or  B.  322. 
description  of  drawee.  Id. 
delivery  to  payee.  323. 
statement  of  effect  of  instrument.  324. 

declaration  on  joint  note,  signed  by  one  person  only.  Id. 
joint  and  several  note.  325. 

that  defemlants  jointly  or  separately  promised,  bad  on  de- 
if  uncertain  which,  error.  Id.  murrer.  Id. 

aliter,  that  both  jointly  or  severally  promised.  326. 
proper  form  of  declaring  on  joint  and  several  note.  Id. 

bill  of  several  parts.  327. 
time  or  place  of  payment,  &c.  Id. 

note,  &c.  payable  on  contingency.  328. 
bill  or  note  returned.  330. 

payable  at  particular  place.  Id. 
description  of  payee ;  and  how  bill,  &c.  payable.  Id. 
when  payable  to  fictitious  payee.  33U 


BILLS  OF  EXCHANGE— f'confwttff/J 

when  payable  to  order  only.  332. 

to  B.  instead  of  A.  by  mistake.  //. 
sum  or  sums  payable.  Id, 
for  value  received,  8cc.  333. 
statement  of  acceptance.  334. 
where  acceptance  should  be  stated.  335. 
what  aile^tion  of  it  sufficient,  in  general.  Id. 

by  one  of  several  drawees^  or,  in  a  firm,  336. 
by  agent.  Id, 

by  defendant  and  another.  337. 
in  action  by  executor.  Id. 
time  of  acceptance.  Id, 

acceptance  to  pay  at  particular  time,  or  {dace.  33& 
need  not  say  acceptance  was  in  writing,  or  according  to  the 
allegation  of  transfer.  340.  castom.  aj) 

party  making  it.  Id. 
description  of  party  in  general.  Id. 

transfer  by  agent  how  stated.  341. 

by  administrator  or  executor.  343. 
time  oftransfer,  ID  general.  Id. 

oay  and  date  of  indorsement.  343. 
mode  of  transfer; 

in  writing.  343. 

delivery.  844. 
indorsement  for  part  of  the  money.  Id. 

of  bill  payable  to  plaintiff,  without  sayings  by  defendant  345. 
s  how  different  indorsements  stated.  346. 

•eTeral  indorsements.  Id, 

declaration  by  first  indorser.  34r. 

by  remote  indorsee.  348. 
what  indorsements  must  be  stated.  Id. 
what  may  be  omitted.  Id, 
allegation  of  transfer, 
form  of  stating  transfer  of  check,  in  general.  350. 

where  it  has  passed  through  several  faaoda.  Id 
averment  of  no  order.  Id, 

averments  of  presentment,  &c.  352. 
where  necessary  in  general.  Id, 

in  action  or  note,  &c.  payable  at  bankers.  354. 

on  demand.  355. 
how  presentment  must  be  stated  where  necessary  s 

at  what  time  presentment  for  payment,  &c.must  be  aBesed.  356. 
where  day  not  material.  257, 
what  day  should  be  alleged.  Id. 
place  of  presentment.  Id. 
must  be  suted  truly.  358. 
omission  to  accept,  &c.  not  sufficient.  Id, 
must  state  request  and  refusal.  359. 

or  that  drawee,  &c.  could  not  be  found.  Id. 

need  not  aver  inquiry  made  for  him. /J: 
averment  of  notice.  360. 

of  indorsements.  Id. 

of  non-acceptance  or  non-payment  361. 
averment  of  no  effects.  362. 

otlier  excuse  for  notice.  363, 
allegation  of  protest  Id, 
where  necessary.  Id. 
where  not.  Id. 
matterofform  only.  364 
ttsust  be  proved  if  laid.  Seinb,  366. 
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form  of  stating  protest.  367. 

notice  thereof.  Id. 
allegation  of  return  of  bill  to  plaintiff.  Id 
averment  of  defendant's  liability.  368. 
in  general,  unnecessary.  Id. 

where  averred,  secundum  tcnorenif  or,  on  request.  369. 
allegation  of  promise ; 

formerly,  no  promise  stated.  370. 

acceptance,  or  drawing  of  bill,  &c.  implies  promise  to  pay.  Id, 

necessity  of  stating  promise,  considered.  371. 

how  stated,  in  general.  372. 

where  special  promise  is  relied  on.  Id* 
averment  of  value  of  foreign  money.  373. 
of  the  length  of  usances.  374. 

omission  of,  fatal  on  demurer  only.  Id, 
forms  of  alleging  it.  375. 
of  default  of  payment  of  one  of  several  instalments.  /</. 

of  several  parts  of  bill.  376. 
several  counts,  where  proper  on  the  same  bill,  and  form  thereof.  377. 

common  counts  on  consideration,  &c.  where  proper,  in  general.  379. 
for  money  paid,  &c.  Id, 
for  interest  and  charges.  380. 
breach ;  and  allegation  of  request.  Id. 
BRBACH  in  special  assumpsit.  Chap.  IX.  And  see  tit.  Indebitatus  Aseumpeiu 
assignment  of  breaches,  in  general, 
necessity  of  good  breach.  257.  ^  - 

in  what  part  of  declaration,  breach  assigned.  258.  « 

of  negative  or  affirmative  breaches,  in  general.  259. 
imputation  of  fraud  or  deceit.  Id. 
afmrmative  breach,  must  be  certain.  260. 
negative  breach,  where  it  may  be,  in  general.  261. 

where  not  Id. 
certainty  of  persons,  in  general.  262. 

action  on  promise  to  administrator,  to  pay  intestate's  debt  263. 
by  executor  after  administration  durante  minore  ^ate.  Id, 
by  husband  and  wife.  264. 
^  on  promise  to  pay  two  persons,  or  either  of  them.  Id, 

certainty  of  times,  &c.  in  general.  265. 

^stinction,  as  to  breach  in  debt,  and  assumpsit,  &c.  Id. 
intendment  where  time  is  uncertain.  266. 
breach  for  two  years  ending  31st  May,  instead  of  30th.  267. 
assignment  of  breaches,  in  general, 
statement  of  event  on  which  breach  depends.  268. 
season  when  it  happened.  269. 
other  matter  of  cirpumstance.  Id. 
condition  of  payment.  271. 
estate  out  or  which,  sum  payable.  272. 
breach  in  words  of  promise.  273. 

must  extend  to  the  whole  promise.  274. 

not  be  larger,  or  narrower,  than  promise.  275. 
must  state  default  of  principal,  to  charge  surety.  276. 
aUter^  if  surety  originally  liable.  277. 
may  be  according  to  sense  of  promise,  &c.  Id. 
several  breaches.  278. 

for  penalty,  and  general  damages.  279.  *  ^ 

statute  8  &  9  W.  3.  280. 

where  count  for  penalty,  useless.  Id, 

how  additional  breaches,  assigned.  281. 

•ne  of  two  breaches,  badly  assigned,  id. 
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how  defect  of  breach,  taken  advantage  of,  or  alded«  283. 
special  damages.  Id, 
assignment  of  breaches  of  particular  contracts, 
respecting  persons. 

for  not  suffering  plaintiff  to  be  clerk  to  defendant,  wbikt  paymaster.  26i 
saving  him  harmless.  2^. 

tlie  like,  and  not  paying  twopence  for  each  fiulbing's  loss.  287. 
saving  harmless  from  all  actions,  without  shewing  what  acti a 

brought,  or  6r  wliJit.  23.S 
from  bond,  without  shewing  how  impleaded,  /u- 
making  good,  guaranteeing,  or  warranting,  money.  289. 
giving  securily.  290. 

indemnifying  plaintiff,  but  pleading  suit  in  bar.  Id, 
respecting  personal  property ; 

breach  of  promise  to  pay,  or  cause  to  be  paid,  disbursements  :a 

budding  milL  291 
costs  of  suit.  Id, 
sum  by  instalments.  292. 
for  goods,  at  a  certain  rate  per  ton,  &c.  Id. 
money,  on  or  before  such  a  day.  293. 
on  or  about  feast  day.  Id. 
to  plaintifi^s  sister,  or  to  ficvcral 
persons,  or  any  of  them,  &c.  294. 
breach  of  promise  to  deliver  goods  to  be  chosen  by  pluntiff.  Id. 

on  or  before  such  a  day.  295. 
y  respecting  real  property  ; 

interruption  of  possession.  295. 
eviction  of  title.  297. 
not  repairing.  298. 

using  farm  in  husband-like  manner,  &c.  299. 
CARRIER,  declaration  against.  111. 

CHECKS,  declaration  on  them.  See  tit.  Biilt  of  Exchange ^  Is^c, 
COLLATERAL  SECURITY,  given  in  evidence  or  pleaded.  667. 
COMPOSITION  with  creditors,  given  in  evidence  or  pleaded.  656^  7. 
CONSIDERATION,  in  special  assumpsit.  Chap.  IIL    And  see  tit.  Indebitatus  As- 
consideration  must  be  stated.  49.  sumptit,  c^c. 

what  consideration  sufhcicnt,  in  general.  50. 

in  case  of  mutual  agreement.  Id. 
by  benefit  to  defendant  51. 
must  appear  to  move  from  plaintiif.  Id, 
by  detriment  to  plaintiif.  52. 
mere  moral  obligation  not  sufficient.  54. 
consideration  must  be  co-extensive  with  promise.  Id. 
considerations  execiitory,  executed,  concuiTent,  and  continuing.  5S^ 

in  diflerent  rights.  56. 
allegation  of  too  many,  or  too  few  considerations.  Id. 
distinction,  in  declai'ing  for  misfeazance,  and  nonfeazancc.  57> 
defective  statement  of  consideration,  when  fatal.  58. 
where  proper  to  say,  "in  consideration  thereof,'*  &c.  59. 

tliat  plaintiffpromised  to  perform  agreement.  6^} 
time  and  place  of  consideration.  61. 
where  consideration  need  not  be  laid  "  at  request."  Id. 
at  plaintiff's  instance,  bad.  62. 
^       at  defendant's  request,  where  necessaiy  to  be  alleged.  63. 
where  consideration  traversable.  Id. 
division  of  considerations.  64. 

considerations  respecting  persons ; 

if  plaintiff  would  forbear,  not  sufficient.  65. 
need  not  say  !iow,  what,  or,  to  whom.  Id. 
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CONSIDERATION,  in  special  assumpsit, 

cause  of  debt,  or  suit.  66. 

forbearance  to  sue  on  covenant  not  to  assign.  Id* 

to  sue  executor,  for  ancestor's  debt.  Id, 

heir,  on  testator's  bond.  68. 
to  take  course,  without  saying  legal  course.  Id. 
to  forbear  goods.  69. 
in  consideration  of  rclinquishnient  of  suit.  Id, 

acceptance  of  defendant's  promise 

to  pay  debt  of 

respecting  personal  property ;  J.  S.  70. 

in  consideration  of  delivery  of  horse  at  such  a  price.  71. 

suffering  goods  to  continue  with  J.  S.  Id, 

deliveiy  of  bills  of  exchange.  72. 

tespecting  real  property  ;  , 

in  consideration  of  tenancy  of  farm,  without  saying  on 

what  terms.  Id, 
on  terms  of  using  farm  in  husband- 
like  manner,  8cc.  7Z, 
occupation,  and  payment  of  rent  74. 
permission  to  enjoy  land.  Id. 
rent  due.  7S, 
repair  of  house.  Id,. 
CONTRA  BONOS  MORES,  &c.  given  in  evidence  or  pleaded.  585. 
COVERTURE, 

evidence  on  nm  Mtumpsit,  540. 

plea  of,  when  it  may  be  in  bar,  or  abatement.  541, 2.  ^ 

by  attorney.  544. 
the  fact  how  stated.  546i 

time  of  coverture.  545. 
venue  unnecessary.  546. 
conclusion  of  plea.  547. 
replication  in  denial.  547. 
in  avoidance ;. 
abjuration,  profession,  banisliment,  relegation,  or  divorce.  548. 551. 
foreigner  deserting  England.  549. 

special  replication,  how  far  necessary.  550. 
what  replication  held  good.    551. 
whatnot.  5S3. 

principle  of  decisions  questioned.  S55. 
elopement.  Id. 
separate  maintenance.  557. 

modern  coses  now  over-ruled.  559: 
adidtery.  563. 
alimony.  564. 

restoration  of  old  law  on  this  subject.  Id, 
»  the  case  of  Marshall  and  Button.  56$, 

custom  of  London.  567. 
COURT  OP  CONSCIENCE  ACTS, 
where  pleadable,  in  general.  784. 

Westminster  Act  785. 
Ibnn  of  plea ; 

actionem  non,  786. 

that  suit  was  commenced  after  act.  787. 

difference  where  form  given,  or  not.  Id. 

where  less  or  more  than  40i.  is  claimed.  Id,  * 

replication,  general  or  special .  788. 
DECLARATION,  different  forms  of  in  assumpsit.  Chap.  I.    And  see  tit.  Induce* 

ment^  &c. 
sDeciail  and  general  assumpsit  distinguished.  1.  And  see  WxJndebitatutAitumptit^ 
old  doctrine  as  to  declaring  in  each.  2.  &c. 

where  platntilT  nky  declare  on  executory,  or  executed  contract.  4. 


INDKX. 

DECLARAriOS^(contmued.) 

he  cannot  declare  in  indebitatus  assumpsit,  till  credit  be  expired.  S. 

but  then  he  may.  7. 

where  he  cannot  recover  on  quantum  meruit  / 

if  contract  be  entire  and  performance  be  prevented^ 

by  the  act  of  God.  Id. 

the  defendant  8. 
third  persons.  ItL 
where  plaintiiT  cannot  recover  on  quantum  meruit  ; 

if  contract  be  in  writing,  not  properly  stamped,  or  truly  stated  9. 
aiiter,  if  plaintiflTgoes  on  special  contract,  but  none  appevs. 
void,  for  want  of  a  sUmp.  ^  ?  11.  10. 

under  seal.  12. 
where  he  cannot  recover  on  quantum  valebant,  13. 

he  cannotdeclare  generally,  if  contract  be  entire,andptrtly  sounds  iodamages.  Id. 
otheru'ise,  sometimes  he  may,  on  partial  performance.  14 
where  he  maut  declare  on  special  contract,  if  subsisting.  Jo. 

where  payment  is  voluntary,  and  parties  cannot  be  put  in  4tatu  quo.  17, 
there  is  no  default  in  defendant  38,  y-  •     • 

he  is  not  privy  to  the  charge.  Id, 
where  he  need  not,  in  general.  20. 
if  contract  be  at  an  end.  Id, 
if  by  defendant's  default,  plaintiff  is  prevented  from  canning  it  into  execu- 

.  ,  tion.22. 

he  may  recover  on  common  coimts,  though  note,  &c.  be  given  as  security.  24. 
aiiter,  where  it  operates  as  payment.  25. 
where  proper  to  declare  specially  an^  generally.  26. 
f)EF£AZANC£,  matter  of,  may  be  given  in  evidence,  or  pleaded.  642. 
D£NIAL,  pleas,  «ic.  in.  Chap.  XVI. 

general  and  special  denial,  distinguished.  520. 
general  denial.  520,  &c.  And  see  tit.  General  Iseue. 
special  denial.  524.  And  see  tit.  Special  Issue. 
DISCHARGE,  pleas,  &c.  in  ; 

by  common  law.  Chap.  XIX.  And  see  tit  Helease,  &e, 
by  statute.  Chap.  XX.  And  see  tit.  Bankruptcy,  ^JV. 
DISPEXSATION,  may  be  given  in  evidence,  or  pleaded.  635. 
DURESS,  plea  of,  586. 

replication.  587. 
EXCUSE  OF  PERFORMANCE,  , 

averments  in.  Chap.  V.  VI.  And  see  tit  Performance^  tSV. 
pleas  in.  616.  And  see  tit.  Tender,  &c 
EXECUTOR  DE  SON  TORT, 

payments  by,  recouped  in  damages.  801. 
cannot  plead  plene  admimstravit,  839. 

payment  of  debts  to  creditors.  Id. 
retainer  for  debts  to  himself.  Id. 
replication  that  defendant  is  such  executor.  Id. 
EXECUTORS  AND  ADMINISTRATORS,  pleadings  respecting.  Chap.  XXI. 
in  actions  by  them.  789. 

against  them.  Id.  791. 
th%t  testator,  8cc.  non  atsumptit.  Id, 
outlawry  of  testator,  &c.  li 
ne  unques  executor,  Crc,  792. 

replication  thereto.  794. 
fenunciation,  before  probate.  Id. 
9  after  probate,  by  one  of  several  execute.  79S, 

administrator,  and  not  executor.  Id. 
executor  for  special  purpose.  794. 
executor,  and  not  administrator.  842: 
bar  in  former  action,  as  administrator.  843. 
plene  adminiitravitt 
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EXECUTORS  AND  ADMINISTRATORS,— (confm««/.) 

generally.  795.  And  see  tit.  Plenc  Adminhtravii. 
specially.  805,  &c.  and  see  same  tit  and  tit.  Outstanding  Debt9^l:fc. 
retainer.  839.  And  see  tit.  Retainer, 
FELO  DE  SE,  and  payment  taking's  grantee*  plea  of,  by  executor.  686. 
FOftElGN  ATTACHMENT, 

where  and  how  pleaded,  or  given  in  evidence.  675,  6. 
stateiQent  of  customs,  and  confirmation  thereof.  677* 
pUunt.  679. 

pledges ;  summons  and  return  ;  affirmation.  Id, 
attachment,  &c,  to  execution.  Id, 
averments  of  identity.  680. 

that  judgment  is  in  force,  &c.  68t. 
tliat  there  is  no  other  debt  Id, 
replication.  683. 
FORMER  RECOVERY, 

evidence  on  non  anumpsit.  667* 
plea  of.  668. 

impleading  defendant.  669. 
other  circumstances  to  be  stated.  Id, 
what  vi^iance  fatal.  670. 
identity  of  contracts,  &c. /£^. 

tai,  procfuitt  and  sutement  of  judgment,in  assumpsit.  Id. 

in  debt.  671* 
in  trover.  Id, 

whereof  defendant  is  convicted,  j&ro«f,  C^*  672. 
•    that  judgment  remains  in  force,  &c.  673.      ^  u    r/  • 

diiference  in  pleading  judgment  recovered,  in  K.  B.  and  C.  P.  Id. 
replication  ofnul  tiel  record^  and  rejoinder  thereto.    Id,  674. 
in  denial  of  identity  of  promises.  675. 
FRAUDS,  sUtute  of,  may  be  given  in  evidence,  or  pleaded,  and  how.  611. 
FUGITIVE,  plea  of  surrender  by.  783. 
GAMING,  statutes  of, 

evidence  on  general  issue.  587. 

stock  jobbing  act  not  pleadable  with  non  attumptiU  io  C.  P.  600. 
how  pleaded;  588. 

commencement  of  plea.  589. 
time,  &c.  of  gaming.    Id, 
gwme  played  at.  590. 
money  won.    Id. 
contra  formam  ttatutiy  ^c,  593. 
conclusion  of  plea.  Id. 

plea  of  more  than  100/.  lost  to  different  persons.  594. 
repUcation,  in  deni^.  596. 

inducement.  597. 

traverse.    Id.  , 

sum  in  plea  must  not  be  put  in  issue.  598. 
conclusion.  Id. 
of  fraud.  599. 
GENERAL  ISSUE  in  assumpsit; 

what  evidence  admissible  on  the  general  issue.  520.  And  see  tit  Ceoerturet  In^ 

fancy  ^  \5tc. 

variance  may  be  taken  advantage  of  under  it.  526. 
what  matters  cannot  be  specially  pleaded.  521. 

may,  though  they  need  not,  be  so  pleaded.  522. 
what  general  issue  proper.  525. 

not  guilty,  cured  by  verdict.  527. 
bad  on  demorrer.  Id. 
in  action  against  carrier,  or  for  tort.  528. 
nU  deiet,  where  considered  a  nullity.  529. 
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GENERAL   \SSVK,-^feontmued.J 

defendant  may  plead  in  bar,  that  promises  were  made  by  himself  and  one  of 

plaint!i!s.  530 
he  cannnt  plead  another  promise,  with  a  traverse  of  that  in  declaration.  532. 

in  avoidance,  with  such  travel  se.  533. 
non  ouumfHit,  infrd  tex  anno*,  does  not  include  non  tunanptity  generally,  itf. 
non  assumpsit,  to  several  promises.  Id. 
by  executor,  &c.  Id, 
to  part,  where  bad.  534. 

where  allowable.  S3S. 
INDEBITATUS  counts,  in  general.  Chap.  XIII. 
where  proper.  418. 
what  stated  as  consideration.  419. 
how  consideration  stated,  in  general.  420. 
time  and  place  in  stating  it  Id, 
*emb.  not  necessary.  421. 
time,  &c.  not  material.  424. 

need  not  say  ••  infra  jurisdiaionenC^  in  co.  paL  &c  435. 
aliter  in  inferior  courts.  Id, 
sufficient  to  lay  account  inf.jur,  427. 
total  omission  oTin/.j-ur.  error.  Id. 
omission  thereof,  in  one  count  only.  Id, 
usual  form  in  inferior  courts.  428. 
sum  immaterial.  429.  « 

viz.  not  necessary.  Id, 
must  shew  cause  of  debt.  430. 
I  and  that  it  was  not  due  by  bond,  &c.  431. 

promise  infuturo  not  sufficient.  432. 
aliter,  if  consideration  be  foi^aranee,  or  the  like.  Id. 
several  debts  included  in  one  count.  433. 
need  not  shew  cause  of  debt,  in  city  court  434. 

that  debt. was  contracted  at  defenda&t^  re- 
quest. Id, 
must  state  a  promise.  436. 

of  the  words  "  and  being  so  indebted."  438. 
necessity  of  stating  wfio  promised.  /<^ 

to  whom  promise  was  made.  439. 

in  actions  by  assignees,  or  executors 

in  general  440. 
in  cases  within  statute  ot  limitations. 

441. 
to  pay  whom  442. 
may  be  laid  "  aftenvartls  on  same"  or  subsequent  day.  445. 
omission  of,  ••  in  consideration  thereof."  Id, 
*|  then  and  there  promised**  Id. 
time  of  promise,  not  ma^rial.  444. 

in  cases  of  executors,  &c.  445. 
assignees,  &c.  Id, 
before  or  after  fact  446. 
place  of  promise,  8ic  Id, 
promise  to  pay  the  said  sum  on  request  Idi 
\\\  particular  cases ;  Chap,  XI Y. 
where  indebitatus  astunipsit  will  lie,  or  not,  in  general ; 
on  judgments  in  foreign  and  inferior  courts.  448. 
in  Exchequer  in  Ireland.  449. 
bond.  Sec.  450. 
a  collateral  promise.  Id, 
mutual  promises.  451. 
'  a  policy  of  assurance.  452. 

an  award.  453. 
a  wager.  Or,  for  money  due  at  play.  454. 
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INDEBITATUS  counts,  in  particular  cases  i^^continued.J 
on  contracts  respecting  the  person  ; 

for  work  and  labour  or  service  generally.  455. 
services  and  benefits   456. 

statement  of  profession,  &c  457. 
generality  allowed  in  declaring  for  attorney's  fee«.  458. 
surgeon's  bill.  459. 

work,  &c.  for  J.  S.  at  defendant's  request. 

460. 
for  salary,  or,  premiums  of  insurance,  or,  freight,  Sec.  Id, 
against  husband,  for  wife's  debt  before  marriage.  461. 
on  contracts  respecting  personal  property ; 
for  goods  sold.  461. 

bargamed,  &c.  462. 
exchanged.  463. 

of  describing  the  goods.  464. 
need  not  say,  g^ods,  8cc.  of  plaintiff.  Id, 
that  they  were  sold.  Id. 
when,  or  where  sold.  Id, 
sold  to  defendant,  and  delivered  to  third  person.  466. 
sold  to  a  stranger.  Id, 
for  the  use  ^  goods.  468. 

for  necessams  furnished  to  apprentice,  or  daughter.  /(/. 

to  defendant's  wife.  469. 
*  form  of  declaring  in  sucli  case. 

470. 
what  certainty  in  general  sufficient.  471 . 
00  contracts  respecting  personal  property  ;  • 

for  mqney  lent,  &c.  in  general.  472. 

to  third  person .  474. 
to  defendant's  wife.  475. 
money  paid.  477. 

in  action  by  executrix.  478. 
money  had  and  received.  Id, 

in  actions  by  husband  and  wife.  479. 
by  suisignees.  480. 
by  or  against  executors,  Sec.  483. 

for  interest.  485. 

where  advisable  to  declare  for  it.  487. 
on  an  account  stated.  488. 

in  actions  by  or  against  executors,  Sos.  490. 
on  contracts  respecting  real  property  ; 

for  premises  liai^ned,  sold  and  released,  &c.  491. 
rent  at  common  law.  492. 
use  and  occupation,  by  stat.  11  G.  2.  Id, 

description  of  lands.  Sec.  493. 
situation  of  them.  Id. 
occupation  at  defendant's  request.  494. 
where  indebitatus  assumpsit  will  lie,  or  not,  in  general ; 

for  use  and  occupation, 

by  plaintiff's  permission.  495. 
by  third  person.  496. 
in  action  by  husband  and  wife.  497. 
for  petit  customs.  498. 
copyhold  fines.  Id, 
tolls.  500. 

agistment  of  cattle.  501. 
growing  crops.  502. 
tithes.  Id. 
a  negro.  503. 


INBEX. 

INDUCEMENT,  in  gpecud  iisumptit.  Chap.  IL 
what  declaration  must  state.  ^. 
quod  cum,  29. 

(he  nature  and  use  of  inducement.  31. 
where  it  is  unnecessary.  Id. 
certainty  thereof,  in  general.  Id. 
inducement  of  defendant's  profession,  &c.  SS. 
indttcement  must  be  true,  and  capable  of  proof.  Id, 
precise  proof,  where  necessary.  34. 
where  not.  35. 
division  of  matter  of  inducement.  36. 

In  actions  on  contracts  respecting  persons ; 

contracts  of  fbrbesrance.  36. 
marriage.  3T. 
respecting  personal  property ; 

contracts  of  sale  and  exchsnge.  58. 
respecting  securities.  40. 
debts.  41. 

sum  plaintiflT  contented  to 

tjUEe.42. 
poundage,  &c.  Id. 
fees  and  disbursementa,ficc. 

^oney  received.  43. 
freight.  44. 

balance  of  account.  46. 
respecting  real  property ; 
•  grant  of  next  avoidance.  Id, 

profert  unnecessary.  47. 
lands  conveyed.  Id, 
lease  assigned,  &c.  Id, 
rooms,  &c.  out  of  repair.  48. 
JKPANfcY, 

evidence  an  general  issue.  569. 
where  pleadable.  571. 
should  be  pleaded.  573. 
how  pleaded ; 
by  guardian.  Id* 
the  fact  how  stated.  574. 

may  be  pleaded  to  part.  ld» 
time  of  infancy.  Id, 
venue  unnecessary.  Id, 
conclusion  of  plea.  575. 
in  action  against  executors,  &c.  Id, 
replication  in  denial.  Id.  « 

of  necessaries  generally.  Id, 
specially ; 

in  action  for  apparel.  576. 

for  a  farrier's  bill.  577. 
for  copyhold  fine.  578w 
for  money  lent.  Id. 
paid.  579. 

had  and  received.  Id, 
on  account  stated.  580. 
*  on  a  note  or  bill.  Id. 

should  distinguish  particular  necessaries.  581. 
if  apparently  untrue^  plaintiifcannot  have  judgment. 

576. 
rejoinder^  in  denial  581. 

that  goods  were  bought  to  sell  agiun.  Id, 
of  account  stated,  and  discharge  thereoii.  582. 


IKDEX* 

INFANCY;  {eontitwed) 

replicatioaoffuU  uge.  583. 

may  be  replied  to  part.  583. 
ratificauon  of  contract.  584. 
rejoinder.  Id, 
nolle  proMqui  against  infant.  Jd. 
INSOLVENT  DEBTORS  ACTS, 
plea  of; 

commencement  of  plea.  777- 

that  defendant  was  a  prisoner,  Sec.  778. 

notice.  779. 

petition,  &c.  Id, 

discharge,  780. 

under  compulsire  clause.  783. 
conclusion.  781. 
r^ication,  taking  judgment  of  future  effects.  Id.  784. 

how  judgment  entered  on  warrant  of  attorney.  783. 
of  execution  for  a  hunger  sum.  Id 
demurrer  to  plea,  effect  of.  783.. 
JUDGMENT  recovered.  See  tit.  Former  Recovery. 

outstanding.  See  tit  Ouutamimg  Debts. 
LIMITATIONS,  statute  of.  722. 

must  be  pleaded  specially.  Setnh,  723. 726.  « 

formerly  held  error,  or  ground  of  nonsuit.  Id,  725. 

aliter,  without  certificate  of  writ.'  724. 

doubted,  if  ground  to  arrest  judgment  Id, 

difference  in  K.  B.  and  C.  P.  726^ 

not  available  on  motion,  or  demurrer.  T27-  * 

though  pleaded,  if  not  properly.  728. 
the  above  decisions  questioned.  Id, 
in  action  against  assignee  of  insolvent.  729. 

dtstinetion,  where  promise  icould  not  be  by  same  party  within  six  years.  Id. 
where  day  material,  or  not  730. 

where  non  oitumpiit,  or,  actio  non  accrevit^  kc  p]!oper,in  general.  732,3. . 

where  action  arises  on  a  request.  733. 

on  a  future  event.  735. 
consideration  is  executory.  Id, 
promise  is  to  pay  at  future  time.  736. 
form  of  pleading  actio  non  accrevit  infra,  &c.  737,  8. 

if  plea  bad  as  to  one  count,  it  is  so  altogether.  734. 
recital  of  statute  unnecessary.  739. 
conclusion  of  plea.  738. 
how  statute  pleaded  after  revolution.  Id,  • 
replication  in  denial.  739. 

of  previous  process;  741. 

where  necessary  to  shew  when  pnoess  issued,  8tc.  Id- 
bill  of  Middlesex,  may  be  replied  returnable  day  after  tene,  kc.  Id. 
aliter,  if  return  be  impossible,  or  uncertain.  Semh,  742. 
latitat  may  be  replied.  Id. 

teste  should  be  stated.  743. 
return,  and  continuances.  744 

distinction,  in  actions  on  p^nal  statutes.  Id, 
bill  of  Middlesex  need  not  be  shewn.  745. 
original  writ,  what  may  be  replied.  Id. 
^  capias  in  C.  P.  doubted  if  it  may  be  replied.  Id. 

held  it  may,  without  original.  747. 

though  return  be  generaL  Id, 
must  be  stated  to  be  returned.  748. 
return,  pleadable  alone.  749. 
distinction,  where  one,  or  several  writs.  Id, 

where  both  writs  in  time,  or  not.  750. 
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LIMIT  ATlOKSy  statute  ot^Ceontimed) 

ftttacbment  replied,  thoug'h  informal.  751. 
return,  &c.  must  be  shewn.  Iii, 
continuances  need  not.  7S2. 

attachment,  no  continoance  of  bill  of  Jfidd'f . 

bill,  against  ftttomey^  or  prisoner.  7S3, 

original,  or  bill,  against  member  of  parliament.  Id, 

plaint,  in  inferior  court.  754. 

where  plaint  may  be  averred  for  same  cause.  7SS,     . 
rejoinder,  in  denial.  757. 

that  writ  was  taken  out  in  vacation.  Id, 
Replication  of  new  suit  in  year  after  reversal,  &c.  759. 
infancy,  &c.  760. 

privilege  of  parliament.  761.  -  * 

bankruptcy.  /^. 
merchant's  accounts.  762. 
plaintiff  beyond  sea.  763. 
defendant  beyond  sea.  764. 
in  action,  by  executor,  of  suit  by  deceased  within  six  yean.  7B6, 

administrator,  of  administration  granted  within  six  yean.  is. 
administrator,  against  executor.  768. 
*  conclusion  of  above,  and  other  special  repfications.  769 

MARRIAGE.  See  tit.  Cowriure.  , 

NON  ASSUMPSIT.  Sec  tit.  Gtneral  Iwte, 

NON  ASSUMPSIT  INFRA  SEX  ANNOb.  See  tit.  Limitation,  statute  of. 
>OTES.  See  tit.  JSilU  o/Exchtaige,  iS^c, 
NOTICE,  averments  of,  in  special  assumpsit.  Chap.  Vll.  And  see  tit  Mili*  tf  £x- 

where  notice  must,  in  genenl,  be  ayerred.  207. 

if  performance  depends  on  plaintiff's  approbation.  308. 

another  contract  with  plaintiff.  209. 

action  at  his  suiL  210. 
an  act  to  be  done  by  him.  Id. 

a  stranger  unknown.  211. 
distinction,  where  consideration  is  executory,  and  where  it  is  executed.  Id, 

as  to  averring  notice  in  different  actions.  212. 
notice  should  be  alleged,  if  necessity  thereof  doubtfiil.  213. 
where  notice,  in  general,  unnecessary.  Id. 

of  decree,  &c.  in  suit  wherein  defendant  is  party.  214. 
personal  act  to  defendant.  215. 
1         .  an  act  by  plaintiff,  to  a  third  person.  216. 

his  marriage.  Id. 
time  thereof.  217. 
his  going  or  returning  to  any  oertun  place.  218 
lending,  borrowing,  receiving,  or  paying, 

money.  211^. 
entering  into,  or  delivering  op  a  security. 

221. 
sale,  or  delivery  of  cattle.  Ice.  222. 
an  act  done  by  stranger.  Id. 

suit  by  stranger.  223. 
nonpayment  by  strangrer.  Id. 
payment  by  one  stranger  to  another.  224. 
order  or  appointment  by  stranger.  Id. 
distinctions  where  thing  is  certain,*  and  refers  to  third  person,  or  not  225. 

person  is  certi^n,  or  not  226. 
form  of  averring  notice.  Id. 

where  notice  should  be  at  a  certain  time,  &c.  227. 
distinction  where  thing  is  of  a  real  or  personal  nature.  228. 
averment  of  request  may  supply  that  of  notice.  229. 

what  allegation  of  request  sufficient  for  that  purpose.  Id, 
geneiml  allegation  not  sufficient,  on  specMMemttrrer.  Id. 
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NOTICE,  tvermento  of,^^continuedJ 

averment  of  excuse  ibr  notice.  230. 
want  of  averment,  ^here  fatal.  Id, 
KOTICE  OF  S£T  OFF,  how  and  where  given.  535. 538. 
wbat  it  contains.  536. 

Bum,  not  material.  Id. 

cause  of  debt,  miiat  be  stated,  and  how.  537. 
debta  of  ditferent  natures,  set  ofil  Id. 
N  UL  TIEL  RECORD,  oi  outlawry  alleged  by  plaintiff,  no  plea  in  bar.  686.  And  see 

tit.  Outlavirjf.  Former  Rcctinaj, 
NUNQU AM  LEGITIME  COPULATI,  no  plea  in  assumpsit.  540. 
OUTLAWRY, 

plea  of,  where  pleadable  in  bar.  662. 
where  not.  686. 

if  necessary-  to  plead  it  as  puh  darrein  eontinuanee.  ^  ?  683. 
non  appearance  on  exigent  must  be  stated.  Sen^,  6b<^ 
how  record  of  outlawi7  pleaded.  Id, 
replication  oinul  tiel  record.  685. 

reversal  of  outlawry.  Id. 
OUTSTAKDIMG  DEBTS,  plea  of,  by  ezequtora,  &c.  809. 
what  debts  pleadable, 
by  judi^ent. 

may  plead  several  judgments.  809.  * 

^  consequence,  if  .one  be  ill  pleaded.  827. 

erroneousjudgment,  when  pleadable.  Id. 
%y  judgment ; 

judgment  confessed  after  action  brought :  810. 
assets  confessed  in  another  action,  belbre  judgment  819. 
judgment,  how  pleaded^ 
in  inferior  courts.  HXA. 
in  superior  courts ; 

must  shew  when,  and  where  obUuned,  Ice.  Id. 

need  not  state  plea.  815. 

recovery  against  executor  as  administrator^  ore  contra.  Id, 

against  one  of  several  executors,  &c.  816. 
sum  due  on  judgment,  6cc.  Id. 
judgment  for  interest,  how  pleaded.  817. 
not  necessary  to  say  debt  was  just.  Id.  , 

if  statute  be  averred  in  force,  hue.  Id. 
other  decisions,  seemingly  contrary.  818. 
those  decisions  not  regarded.  819. 
that  judgment.  Sec.  remains  in  force.  Id. 
prout  patet  per  recordutn.  820. 

per  recorda^  or,  teparalia  recorda.  Id, 
by  sUtute  staple.  821. 

by  recognizance,  &€.  before  day  of  payment.  813. 

by  deceased  and  anotlier.  826. 
by  bond; 

must  shew  when,  and  where  it  was  made.  821. 
sum  due.  822. 
averment  ofpr^tter  to  the  value,  and  not  sufHcient  to  satisfy,  &c.  Id. 
pr^er  goods  not  amounting  to  a  less  sum.  824. 
pr^er  sufficient  to  satisfy  judgments,  &c.  unsatisfied.  825. 
pr^eter  ulird  sufficient.  826. 
that  sum  is  not  sufficient,  though  subject,  &c.  827. 
conclusion.  Id, 

replication  of  ««/  tiel  record^nm  ettf actum,  burning  of  statute,  &c.  828. 
that  SUtute  was  for  performance  of  covenants,  &c.  Id, 
of  assets  ultrd  the  judnnents,  &o.  Id. 

pUintifFmay  reply  any  one  satisfied.  825. 
of  fraud  and  covin.  829. 

pleadable  geiiecally.  823. 

Where  several  judgments  pleaded.  839. 
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OUTSTANDING  DEBTS-r<?o»fmii«/^ 

of  less  sum  due  on  judgpnenU,  &c.  BJi. 

by  condition  of  bonds.  833. 
that  creditors  would  accept  such  sum. /«/. 

need  not  shew  day  of  payment,  etc.  ^Uo. 
of  payment  of  lesser  sum.  834. 
to  each,  or  one  only  of  the  judgments,  &c  Id. 
conclusion  to  each  judgment,  with  separate  venficstoons.  835 . 
different  conclusions  to  the  country  and  the  court.  Id. 
conclusions  of  same  sort.  836. 

one  general  conclusion,  better.  807. 

rejoinder.  838. 

PAYMENT,  . ,  ^^«     . 

may  be  sncciaUy  pleaded,  or  given  m  evidence.  613. 

aiiter,  in  case  of  payment  of  note,  before  indorsement.  «14. 

«nder  collateral  agreement.  615. 

of  lesser  sum,  before  the  day.  Id, 

after  the  day.  or  by  note,  not  p^eadab  e  as  satisfact^on^i/.  645. 

bill  accepted  and  negotiated,  pleadable  as  payment.  646. 

beginning,  and  conclusion  of  plea.  61o. 

PErSmANCE.  a»»  .xc.«  o,  «RroHM*»c.,  .vermenU  of.  in^jg^rsi. 

d.st..Kt.on.  wne  ^^.^  ^^  performance,  w  the  «««dc«to«.  lu- 

cBstinctlon.  where  pwrnise  is  conduion.!.  o' >*«*««•  ^''- 
no  difference  whether  consideration  be  beneft  to  defeodant.  or  not  123. 

^e  w.^  «  for"  does  not  always  make  '^^IC STT^r  '^• 

or  the  words,  "  in  consideration  thereof ;"  or  the  hke.  12*.  ^^^ 

w'  ere  theymake  a  condition,  performance,  or  tender,  fte.  °'?»^'f  ^^i^T^ 

wliere  they  m        ^^^  j^^,^.,  performance  be  after  that  b^^a^t.  127. 

if  defendant's  performance  be  dep««danton  pUntiff  •.  J* 

if  defendant's  promise  it  is  to  be  before  ptamhlTs.  128. 

independent  of  it  129. 

and  defendant  ha«  remedy  by  Mbon.  130.      ^^ 

if  nlaintiR's  promise  be  in  consideration  of  defendant's  perfonrance.  Id. 
,f  pl«nt.tt  »  P^^         b^  condition  precedent  to  part  only  ofdefendani. 

^  ■  promise,  loi 

agreement  goes  to  part  only  ^^  «'"»^«'***^'^  ,^2;; ,  .„,;ff  ,  ^. 
matter  of  defeazancVor  condition  snbsequent.need  not  be  noto^^ 

performance  of  several  executory  considerations,  135. 
penurraa       ^-^^i^cUon  ifone  of  them  be  coUaterai.  ,  .^,.-r  ,«r 

consist  of  promise  by  plaintiK  137, 
be  void.  138.  _j   ,  o« 

sufficient,  if  performance  of  aU  appears  on  the  whole  reconL  1^9- 
difierent  sorts  of  averments  of  performance.  140. 
dinerenx  sorts  o  ^^^^  ^^^^^^^^  averment  by  implicaUon.  141. 

words  of  express  averment.  143. 
general  averments  of  performance.  Id. 

special  averments  5  ^    .  j.  «..*•  iaq 

of  the  words  «  9Uper  JUkctam  tuperinde,  &c.  14J. 
Ume  and  place  of  performance.  144. 

nerformance  at  defendant's  request,  where  intended.  ^ 
penommitvc  Vherc  it  must  be  averred.  146 

same  certainly  as  in  agreement,  m  general,  sufficient.  Id. 

but  not  always.  147.  «^«i*«««.   r/ 

where  performance  may  te  awredm  genenJt^ 

mtut  be  according  to  agreement.  1 4S, 

precisely  alleged.  149. 

in  e^t  sufficient  150. 
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9£RF0RMANCE»  &c.  aTerments  of  where  not  in  general  necessary ;  {ctntinutd.) 

what  safficient  averment  of  excuse  lor  non-performance.  152. 

defect  of  avennent,  cured  by  plea.  Id, 

verdict.  Id, 

distinction,  where  there  is  a  verdict  or  not.  153. 

bad  averment  will  not  vitiat^,  where  none  was  necessary.  155. 

averments  of  performance,  &o.  in  particular  actions  of  assumpsit.  Chap.  VL 

on  contracts  respecting  ^wrsons,  division  thereof.  15r. 

contracts  of  forbearance.  139. 

whepe  it  must  be  averred.  Jd,  ^ 

need  not.  Id, 

Construction  of  averment,  in  general.  160. 

need  not  state  forbearance,  at  defendant'ajequest  161. 

averment  cannot  helpinsnfficient  consider^jpn  of  forbearance. /(/ 

alUerj  where  consideration  is,-  forbearance,  generally.  Id. 

what  averment  is  sufficient,  in  general.  163. 

avermentof  forbearance  hitherto.  164.    ^ 

from  time  of  promise,  or,  for  seven  months.  Id, 

until  twelve  months.  Id. 

for  a  week,  witliout  saying  **  next  following."  165« 

of  suit,  without  saying  in  what  court  166. 

of  payment.  166. 

abatement  of  payment  Id,  • 

^  oontracts  of  marriage .  1 67, 

time  and  place  thereof,  &c.  Id, 

consent  to  marriage.  168. 

endeavoiu*  to  persuade  J.  S.  to  marry.  Id, 

good  will  and  furtherance  to  a  marriage.  169. 

mother's  agreement  to  it.  /•:/. 

exoneration  of  promise  of  marriage. /<t.  • 

readiness  to  marry.  Id. 

marriage  at  defendant's  request.  170. 

oontracts  respecting  securities.  171. 

becoming  bail.  Id, 

sufficient  bondsman  offered.  Id, 

tender  of  bond  sealed,  in  a  penalty.  172. 

binding  of  plaintiff*,  at  request  of  J.  S.  173. 

discharge  of  promise,  before,  and  after  breach.  174. 

execution  of  release  to  defendant.  175. 

delivery  of  statute,  &c.  to  him,  without  saying  when.  /(/. 

ofrelease  to  J.  S. /^. 

to  the  use  of  J.  S.  176. 

relinqui shroent  of  rent.  Id, 

discharge  from  arrest.  177. 

all  suits.  Id. 

contracts  respecting  other  services.  178. 

renunciation  of  executorship,  &c.  Id. 

shewing  account  of  testator's  estate.  179. 

journey,  or  other  such  service,  performed.  Id. 

defence  of  suit  180. 

acknowledgment  of  satisfaction.  182. 

endeavour  toobuin  a  pardon,  &c.  Id. 

cure  a  disease.  184. 

when,  and  where  endeavour  was 

made.  Id, 
on  eontracts  respectiqg  personal  property,  how  considered.  185. 

live  or  dead  chattels.  186. 

where  delivet^  of  cattle,  &c.  must  be  averred.  Id. 

when^it  need  not  Id. 
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PERFORMANCE,  &c.  in  particular  actions  of  aasumpait,— (^cwKimfed  J 

time  and  place  of  delivery.  187. 
delivery  of  all  com  in  barn.  Id. 
,  iron  made  in  furnace.  188. 

groodti  plaintiff' could  procure.  Id. 
to  be  chosen  by  piaintiff*.  189. 
which  a  stranger  should  order.  190 
«      of  particular  weighty  or  deacripiicfl 

191. 
delivery  to  defendant,  or  stranser.  Id. 
^  need  not  aver  goods  came  to  his  use.  192. 

appointment  of  appraiser  to  value  goods.  Id, 
necessaries  provided,  without  saying  what.  Id. 
0  as  gniests.  Id, 

money,  or  stock.  193. 

loan  for  entire  period,  or  in  gold,  how  averred.  Id. 
bill  for  value  in  foreign  money.  Id. 
payment  or  tender  of  money,  for  delivering  bond.  194. 
tender  or  oHer  of  price  of  goods  sold.  Id. 

sum  due  for  manufacturing  good.«. 

1^5 
purchase-money  for  land.  196. 
,  transferortender  of  stock.  197. 

«n  contracts  respecting  real  property.  199. 

the  conveyance  of  lands,  &c. 

execution  of  conveyance.  199. 
what  sufficient  averment  of  title,  and  offer  to  convex' 

200. 
lands  conveyed  or  descended.  201. 
y  place  of  conveyance.  xl02. 

surrender.  Id. 
the  lease  of  lands,  &c. 

right  to  deliver  possession,  &c.   on  agreement  for 

lease.  204 
demise.  205. 
lease  at  certain  rent.  Id. 
drainage  of  lands.  Id. 
repair  of  premises.  206. 
PERFORMANCE,  AND  EXCUSE  THEREOF,  pleas  in.  Chap.  XVIll. 
evidence  on  general  issue.  613. 
pleas  in  distinguished,  id, 

special  performance  or  payment.  Id.  And  see  tit.  Payment. 
performance  generally.  614. 

negative  promises,  how  pleaded.  Id. 
affirmative  promises.  615. 
replication.  Id. 

pleas  in  excuse  of  performance.  616i  And  see  tit.  Tender j  ^c. 
PER  MINAS,  plfea  of,  and  replication  thereto.  S9S^, 
PLEAS  in  assumpsit,  different  sorts  of.  519. 

in  denial.  Id. 

general.  520,  &c.  And  see  ixtiGeneral  Itnte. 
special  5^24.  And  see  tit.  Sfiecia/  /Mtrr. 
avoidance.  540. 
by  common  law.  Id.  And  see  tit.  C&^erture,  Oc. 
by  statute.  540.  587,  &c.  And  see  tit.  Naming,  Cx. 
performance, 
general.  614. 

special.  ^3.  615.  And  see  tit.  Fajmient. 
excuse  of  performance.  616.  And  see  tit  Tender,  ^e. 
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PL*GAS  in  Kasumpntt^^emttnued^J 

in  discharge, 

by  common  law.  6.36,  &c.  And  see  tit.  JReUate^  6^. 
by  statute.  698,  Sec.  And  see  tit.  Bankruptcy,  k*fc.        * 
in  actions  by  and  against  executors,  &c.  789.  And  see  tit.  JExecut^s, 

ere. 

PLENE  ADMINISTRAVlT,p!eaof, 
where  pleadable.  795. 
where  not  797. 
by  several  executors,  &c.  796. 
general,  or  special.  797, 

Ibrm  of  general  plea.  Id, 

roust  negative  assets  at  commencement  of  suit  Id. 

and  afterwards,  before  plea.  798. 
pkne  adminutravit,  before  exhibiting,  &c.  bad,  by  origiinal.  799. 

of  goods  frm;bore  mortu,  sufficient  Id. 

alitert  in  plea  by  executor  of  execu- 
tor. 800. 
need  not  say,  "whereby  he  could  satisfy  plaintiff."  Id. 
conclusion.  801.      * 
replication  of  assets.  Id, 

day,  place,  and  sum.  Id, 
need  not  say  whereby,  &c.  802. 
conclusion.  802. 
of  suit  by  ioumey's  accounts,  &c.  803. 
in  admission  of  plea.  Id, 

Mary  Shij^ley's  case,  considered.  804. 
special  plea  ofjblenc  adminittravit,  where  necessary.  805. 
form  tbereor; 

actionem  non.  Id. 

piene  administramt  pfmttr  money,  or  goods.  806.  And  see  tit. 

Outstanding  Debts,  i3tc, 
assets  since  action  brought.  808. 
gum,  and  venue.  806. 

form,  like  general  pUne  admimstravit,  807. 
prqfert  and  conclusion.  Id, 
replication  of  assets  uhra.  808. 

taking  judgment  of  assets  confessed.  Id. 

infuturo.  Id. 
POLICIES  OF  IN  SURANXE,  declaration  on,  in  special  assumpsit  Chap.  XII. 
statement  ofroaking  policy ; 

bow  to  declare  on  policy  made  by  agent  383. 
day  and  place  of  making  policy,  how  stated.  384^ 
of  stating  that  party  made^  or  effected,  policy.  Id, 
that  it  was  made  **  according  to  usage  of  merchants."  385. 
pn^ert  unnecessary.  Id, 

declaration  on  policy  containing  clause  of  reference.  386. 
recital  of  policy,  <nd  memorandums  ; 
'  what  parts  of  policy  need  not  be  recited.  386. 
what  recital  of  general  memorandum  unnecessary.  388. 
what  parts  of  policy,  &c.  must  be  stated,  and  how.  389. 
prtmi  patety  unnecessyy.  390. 
averment  of  notice  of  policy.  391. 

payment  of  premium  and  mutual  promises.  Id. 
loadingof  goods,  what  averment  of,  sufficient  Id. 

whatnot  392. 
averment  of  interest,  as  to  time.  393. 

parties.  394. 
title  and  amount.  395. 
different  forms  of  averment  of  interest  39fi. 
where  interest  need  not  be  averred.  397. 


l^OLIClES  OF  INSURANCE,  declftration  on,  in  flpecid  assompsH— ^onMKifJ 
averment  for  whose  use  policy  made.  398. 

that  it  was  made  by  agent,  as  such.  Id, 
that  it  was  effected  in  name  of  consignor,  &c.  399. 
that  ship  was  in  safety.  Id, 
of  her  sailing  on  the  voyage.  400. 
of  compliance  with  warranties.  401. 
ftrermient  of  loss,  how  it  may  be  made,  in  general.  402. 
venue,  where  it  hap|)ened.  403. 

where  plaintiff  may  declare  on  loss  by  peril  of  sea.  405. 
where  not.  406. 

where  plaintiff' may  declare  on  loss  by  capture.  407. " 
where  not,  if  ship  be  released  after  capture.  Id. 

if  goods  be  seized  as  contraband.  408. 
what  may  be  declared  for  as  a  loss  by  piracy  j  or  restrmint  of  people^  U. 

a  loss  by  barratry.  410. 
an  average  loss  on  com,  by  ttrandiog.  411 
salvage  need  not  be  specially  declared  for.  413. 
paiiial  loss  evidence  on  count  for  total  loss.  Id, 
avermetits  of  notice  and  request.  414.      * 

liability  to  pay.  Id, 
several  counts  on  policy.  415. 

counts  ^^^  money  had  and  received,  and  on  account  stated.  Id. 
plaintiff' need  not  declare  specially  on  adjustment,  or  award.  Id, 
breach.  416. 
t^ROMISB,  in  general  assumpsit.  See  tit.  Indtbiiatut  Attumptit^  Sec. 
in  special  tusumpsit.  Chap.  IV. 
division  of  contracts.  76. 
how  contract  may  be  stated.  78. 

where  not  sufficient  to  state  contract  as  expressed.  Id, 
Unnecessary  repetition,  censured.  79. 
what  parts  of  contract  must  be  stated.  80. 
what  need  not  j  matters  relating  to  damages  only,  need  not  Id. 

collateral;  81. 
irrelevant  to  breach.  82. 
merely  insensible.  84. 
declaration  on  contract  for  several  things.  Id. 

otherwise  intricate  or  obscure.86. 
inter  olia  promisit,  wiiere  bad.  Id.  ' 

promise  should  be  expressly  stated.  Id,  ^ 

wiiat  statement  sufficient.  87. 
(^jtod  soheret,  ill.  Id. 
<juod  sohere  veilet.  89. 

that  defendant  <»  became  surety,  promising,"  &c.  bad.  90, 
promise  need  not  be  stated  in  writing.  Id. 
viz.  does  not  vitiate.  91. 
tiie  use  of  a  viz.  92. 
certainty  of  parties,  in  general.  Id, 

must  state  that  defendant  promised.  93. 

omission  thereof  in  second  count,  aided  by 

verdict.  94. 
must  state  to  wliom  pro^se  was  made;  95. 

intended,  if  promise  for  benefit  of  party.  Id. 
intended  for  benefitof  promisee. 96. 

promise  to  stranger  for  plaintiff;  how  stated.  9r 
lime  and  place,  in  generaL  LL 

impossible  day,  as  none.  97. 

"  afterwards  on  same  day,**  how  intended.  99. 

statement  of  venae,  &c.  Id. 

ifperformance  is  to  be  at  a  partiCQlftr  place.  Id. 


INIXBX* 

PROMISE,  in  ffeneral  as«imp8it*—^con/iJw«rfJ 

at  several  days  or  places.  100. 
at  or  before  such  a  time.  Id, 
generally,  or  m  a  convenient 
Um^<dron  request.  /A 
sums,  &c.  101.  * 

subject  matter  of  contract,  in  general.  Id. 

On  a  contract  to  deliver  oil,  without  saying  what,  or  when.  Id. 
to  give  bond,  without  saying  in  what  sum.  102. 
variance,  what  fatal,  in  general.  103. 

where  promise  is  altogether  mistaken.  104. 
time  of  performance  of  promise.  106. 
names  of  parties.  107. 
number  of  parties.  Id. 

declaration  on  contract  widi  defendant  ijidanother.109. 

by  agent.  110. 

by  consignee,  with  carrier.  111. 
misdescription  of  subject  matter  of  contract.  113. 
difference  in  declaring  on  general  custom  or  duty,  and 

on  special  cootrsct.  Id, 
condition  of  performance.  114. 
ekction  of  performance.  Id. 
partial  statement  of  promise  found.  116. 
partial  finding  of  promise  stated,  lir. 
promise  partly  illegal.  118. 

consequences  of  promise  being  defective,  or  defectively  stated. /d. 
QUANTUM  MERUIT  and  VALEBANT,  counts  on.  504.  Chap.  XV. 
now  seem  unnecessary.  Id. 
distinction  between  them.  505. 
averment  of  diversity.  506.  * 

of  consideration,  &c.  in  general.  507. 
averment  of  promise ; 

certainty  of  persons.  509. 
*  time  and  place.  Id. 

not  said  <*  as**  plaintiff  deserved,  for  the  goods.  510. 
•*  should  deserve"  for  "  did  deserve."  Id. 
**  deserved"  for «« should  deserve."  511. 
of  execution  of  consideration,  in  general.  Id. 
of  entertainment  furnished.  512. 
prosecution  of  suits,  &c.  513. 
of  quantum.  Id. 
notice.  514. 
request  515. 
breach,  &c.  516. 
RELEASE, 

evidence  on  general  issue.  636. 

plea  of;  637.  • 

day  and  place  of  release.  638. 
how  release  stated.  Id. 
when  pleadable  y^uff  darrein  comlmtimcfi.  639* 
how,  so  pleaded.  641. 
replication,  in  denial  640.  . 
other  replications.  Id. 
KEQUEST,  averments  of,  in  special  assumpsit.  Chap.  VHl. 
where  averment  of  request  is  in  general,  necessary.  231. 
where  collateral  sum  payable  on  request.  332. 

other  collateral  matter,  to  be  done  on  request.  236. 
time  and  place  must  be  stated,  if  special  request  necessary.  237.  * 
what  sufficient  statement  thereof.  238. 
must  be  alleged  in  mode  prescribed  \isg  contract.  Id. 
by,  and  to  proper  parties.  239* 


INDEX. 

REQUEST,  arerments  of,  in  special  amutopit— f  <MitiMMi/.J 
any  aHirmative  words,  sufficient.  240, 
request  in  2d  count  refers  to  first  Id, 

omission  of  special  request,  where  necessary,  fonnerly  held  &tal  j^. 
dm^tion,  where  place  of  recjuest  only  was  omitted.  242. 
omimon  of  time  and  place,  aided  by  stat.  4  Ann.  Q.16.LL 

cause  of  special  demurrer.  244v 
where  special  averment  of  request  is,  in  g^eneral,  unnecessary.  245. 

if  request  be- admitted  by  promise.  Id. 

not  parcel  of  contract.  246. 
if  promise  be  for  debt  or  duty.  248. 

though  contracted  in  fbture.'350. 
or  in  default  of  a  third  person.  251. 
for  sum  in  nature  of  a  debt  252. 
want  of  alleging  general  request.  ^,?  if  cause  of  spedal  de- 

morrer.  2i4 
informal  allegation  of  request,  where  none  was  necessarr.  256 
RETAINER,  plea  of,  by  executors.  &c.  839. 

will  and  death,  &c.  Id. 
profert  of  letters  testamentary.  840. 
replication  that  defendant  is  executor  de  son  tort,  839. 
plea  that  administration  was  not  committed.  841. 

distinction,  where  administration  void,  and  voidable.  /'' 
of  bona  nota6iiia^  &c.  842. 
SATISFACTION.  See  tit  Accord  and  Satisfaction, 
payment  after  day,  not  pleadable  as  satisfaction.  615. 
note,  not  so  pleadable.  645. 
SET  OFF,  plea  of.  769. 

difference  between  notice  and  plea.  770.  And  see  tit  I^iftice  oftet  off, 
•  form  of  plea ; 

statement  of  cause  of  debt.  Id. 

any  one  good  cause,  sufficient  Id, 
averment  that  debt  set  oif  exceeds  plaintifPs  dami^;«s.  77\, 

of  oifer  to  set  off  Defendant's  debt.  772.' 
prayer  to  have  it  set  off.  773. 
replication,  in  denial.  Id, 

nul  tiel  record.  774. 

where  plea  is  pleaded  by  some  only  of  the  defendants.  /</. 
constitutes  a  complete  issue.  775, 
non  est  factum.  Id, 
statute  of  limitations.  77^. 
that  contract  was  for  ready  money.  Id. 
SPECIAL  ASSUMPSIT.  See  tit  Declaration,  Promite,  &c. 
SPECIAL  ISSUE, 

where  it  may  be  taken.  524. 
how  it  should  be  taken.  Id, 
STATUrE,       • 

of  frauds,  plea  of.  61 1 . 

of  G^amin^,  plea  of.  587.  &c.  And  see  tit.  Gaming, 
of  limitations.  722,  &c.  And  see  tit.  Limitations, 
of  usury.  600,  &c.  And  see  tit.  Usury. 
STOCK  JOBBING  ACT,  not  pleadable  with  general  issue.  600. 

evidence  under  it.  Id. 
TENDER, 

must  be  pleaded.  616. 

where  pleadable  to  quantum  meruit,  &c.  618. 

a  bill  of  exchange,  &c.  619.  623. 
how  pleaded ; 

to  part  of  sums  in  declaration,  generally.  620. 
with  non  assumpsit  to  the  whole  declaration.  Id. 
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INDEX. 

XEKDER— ^co«ia«ff(/.J 

a  plea  of  alien  enemy.  621. 
form  of  plea,  in  general ; 

actionem  non,  generally,  improper.  622. 
time  and  place  of  tender.  Id, 
.  statementof  sum  tendered*  624. 
touts  temps  prut.  Id, 
uncore  prist.  626. 

allegation  of  tender,  and  refusal.  Id, 
projfert  of  money  tendered.  627. 
conclusion  of  plea.  628. 

in  action  by  husband  and  wife  ;  or,  against  executors,  he.  627 
replication  in  detual,  &c.428. 

quod  meruit  plus.  629. 
that  bill  was  filed  before  tender.  630. 

previous  process.  631.  And  see  tit.  Limitations,  Statute  of, 
.^  ciausumfregit,  not  proceeded  on.  632. 

rejoinder,  in  denial.  633. 

denying  promise  before  procesf  litued.  Id. 
replication  of  subsequent  demand  and  refusal ;  and  rejoinder  thereto.  634, 
estoppel,  by  imparlance.  Id, 
VARIANCE.  See  tit.  Promwe. 

USE  AND  OCCUPATION,  indebitatus  assumpsit  for.  Sec  tit.  Indebitatus AssumUU. 
USURY,  statute  of,  '^ 

evidence  on  non  assumpsit.  600. 

plea  of;  601.  ^ 

immaterial,  if  declaration  states  usury.  602. 

commencement  of  plea.  Id, 

agreement  must  be  stated.  603. 

payment  of  interest  need  not  Id,  • 

replication ; 

in  denial  604. 

mistake  of  scrivener.  Id. 

traverse  of  agreement,  general  or  special  605. 

its  being  in  evasion  of  statute.  610. 
conclusion,  how  far  optional  605. 

where  an  averment  is  necessary,  or  proper.  Id. 
distinction  where  whole,  or  part  of  plea  is  denied.  606. 
this  distinction  questioned.  610. 
WAGER,  indebitatus  assumpsit  for.  454. 
WORK  AND  LABOUR,  common  counU  for.  See  tit.  Indebitatus  Jisumpsit,  kc. 
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ADMINISTRATOR— HemoTfll  of,  by  the  probate  court,  pending  tbe  suit  is  a  fc«» 

to  further  proceedings.  6;jl. 

ASSUMPSIT, 

when  it  lies.  20. 

on  promise  to  pay  after  party*9  death.  20. 

at  hU  death.  20. 
on  contract  under  seal,  if  not  executed  by  defendant.  25. 
against  an  attorney  retained  in  a  cause,  for  negligence.  62. 
when  it  lies  not. 

for  services  done  in  expectation  •fa  legacy.  20.. 
on  contract  under  seal.  25,  26.  r    •    •    i    •  u 

on  contract  under  seal  executed  by  factor  in  name  of  pnncipal  with- 

out  authority  to  bind  by  deed.  26. 

for  improvements  on  lands  sold,  where  the  contract  is  rescinded  by 
'^  the  plaintiif.  30., 

for  improvements  on  land  by  a  trespasser.  56. 
on  a  nudum  pactum.  53. 
on  an  illegal  or  immoral  contract  107. 
ATTORNEY, 

assumpsit  lies  against,  for  negligence  in  conducting  a  suit  62. 
BANKRUPTCY, 

of  plaintjif  no  bar,  if  he  sues  in  trust  for  another.  535. 
BILLS  AND  NOT£S, 

when  payable  to  order,  though  bearer  be  also  inserted  in.  259. 
efiect  of^  when  payable  to  a  fictitious  person.  26. 
when  payable  at  a  particular  place.  277. 
notice,  what  is  a  waiver  of.  280. 
what  cures  want  of.  280. 
interest  on,  when  recoverable,  though  principal  not  due.  293, 
averments  in  declaration. 

of  partnership  sigpnature.  245. 
of  signature  by  agent.  246. 
where  bill  misdirected.  254. 

])ayable  by  instalments.  292. 
of  indorsements.  262. 

of  value  received.  262. 

of  time.  268. 

of  restrictive  indorsements.  270, 

of  notes,  &C.  payable  tojjearer.  273. 

of  acceptance.  277. 

special.  SJ7, 
payable  at  place.  277- 
of  demand  and  notice. 

when  general  or  special.  280. 
when  umieoessary.  280. 281 . 
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INDBX. 

BILLS  AND  HO'lLS-^C^ontinnedJ 

when  drawee  oot  found  381. 
when  no  place  of  payment  stated  ia  tbe  UU.  ^: . 
of  protest. 

when  necessary  or  not,  of  non  acceptance.  ^ 

of  non  payment.  ^1. 
of  value  of  foreign  money  29L 

want  of,  where  cured.  291. 
BREACHES, 

how  and  when  assigned  generally.  223.  230.  235. 
Kow  and  when  assigned  specially.  235. 

on  the  usual  covenants  in  conveyances  of  land.  2S5. 
effect  of  assigning  several,  some  good,  some  bad.  223.  230.  292. 

on  demurrer.  292. 
after  verdict.  223. 
CONSIDER  ATIOX, 

necessary  in  assumpsit  53.  - 

what  nude  pacts.  55. 
what  insufhcient.  55, 

to  pay  damages  for  detention  of  money.  55. 

for  improvements  made  by  a  trespasser  or  disseisof .  5c 
for  improvements  made  on  a  contract  rescinded  by  pbontili 
what  sufficient.  57. 

retainer  of  an  attorney.  62. 

forbearance  generally  for  a  reasonable  time.  6r.70i 
an  equitable  assignment  75. 

undertaking  and  actually  doing  woik  without  reward.  62. 
COVENANTS, 

what  mutual  and  independent  115. 167. 168. 

what  dependent.  115.  , 

how  breach  assigned. 

on  covenant  of  seisin.  235. 

of  warranty.  235. 
against  incumbrances.  235. 
of  quiet  enjoyment  ^i25^ 
DAMAGES, 

effect  of,  when  assessed  on  counts  alleging  good  andbadoonsidenttoiis.  61.  ^C 
DECLARATION, 

when  special  count  necessary  or  not.  87. 
wliether  word  **  promised"  necessary.  84. 336. 
what  facts  must  be  averred  and  how.  46. 
venue  in,  when  necessary.  93.  249. 

effect  of  omission  of.  93.  249. 
wliat  averments  are  sufficient.  84. 139. 167»  168. 
what  not.  46. 

videlicit,  effect  and  nature  of.  54. 

consideration,  how  alleged.  61.  , 

how  mutual  promises.  54. 
how  two  considerations  alleged.  61. 

how  when  one  is  void.  61. 
must  be  proved,  as  laid.  61. 
of  forbearance,  how  alleged.  67.  70. 
on  a  guaranty,  bow  alleged.  72. 
jurisdiction,  when  necessary  to  allege  the  action  arose  within.  93.  o28. 
when  not.  93. 

in  courts  of  United  Statea  how  and  when  alleged.  328. 
notice,  what  averment  of,  sufficient.  186. 
partnership,  how  alleged.  245. 

how  survivorship.  375. 
performance,  when  necessary  to  be  alleged.  113. 115. 124. 118. 
when  not.  115. 117. 


INIffiX. 

DECLARATION— fcofi<M«e</J 

performance,  whkt  averments  of,  aufiieietit.  139. 167. 

when  reanUness  to  perform  aujEBcieat.  167. 
proceedings  in  other  courts,  how  stated.  499. 
pA)mise  how  and  when  alleged.  84. 336. 
bfvachesy  how  assigned.  223.  230. 
when  generally.  230. 235. 
wh^  specially.  235. 

of  several,  some  good,  some  bad,  effect.  223.  230. 
jomiSer  of  counts  in. 

of  all  the  common  counts  in  one  count.  362. 
See  bills  and  notes. 
DISMISSAL  FROM  OFFICE. 

a  good  plea  by  administrator  or  executor.  621. 
ERROR. 

whether  assignment  of  good  and  bad  breaches,  afler  yerdict  be  cause  of.  223. 
FACTOR, 

when  he  may  bind  principal  by  parol  and  not  by  deed.  26. 
FOKBBARANCB, 

a  good  consideration,  if  for  a  reasonable  time.  67.  70. 
how  alleged  in  pleading.  67. 70. 
FOREIGN  LAWS,  statute  of  limitations,  when  a  bar  or  not.  568. 

discharge  under,  when  a  bar  or  not.  580. 
FOREIGK  ATTACHMENT, 

when  a  good  bar  503. 
FRAUD,  when  it  may  be  replied  to  a  plea  of  statute  of  limitations.  567. 

when  to  a  discharge  under  an  insolvent  act  in  New-York.  579. 
FREIGHT, 

how  declaration  for.  50. 

whether  money  paid  oa  thifiment  can  be  sued  for  ms  freight,  50. 
INDEBITATUS  ASSUMPSIT, 
when  it  lies. 

on  special  contract  executed.  20. 

so  quantum  meruit  if  no  price  agreed.  20. 
thoug  h  promise  be  to  oay  after  or  at  the  promitor**  death.  20. 
to  recover  money  paid  on  a  contract  disaffirmed.  25.  27. 30. 
to  recover  money  paid  a  shenfTon  execution.  349. 
to  recover  money  paid  to  tlie  use  of  plaintifTby  a  third  person. 75. 89. 366 . 
when  it  lies  not. 

when  contract  not  executed.  20. 

thouf  h  prevented  by  defendant's  default.  26. 
for  price  of  land  sold.  S7S. 
INFANCY,  a  good  bit  under  general  issue.  43. 

in  one  joint  defendant  effect  of.  432. 
INSOLVENT  DEBTOR  ACT, 

plea  of  discharge  under,  when  good.  577. 
what  averments  necessary  in  a  plea.  577. 

of  a  foreign  state.  577. 
fraud,  when  a  good  replication  to  a  plea  under.  579.  580. 
of  a  foreign  state  when  a  bar  or  not.  580. 
INTEREST, 

when  payable,  though  principal  not  due.  371.  * 
JOINDER,  of  the  common  counts  in  one,  good.  362. 
JUDGMENT, 

former  judgment  a  bar,  when.  498. 

though 'no  damages  assessed.  498. 

on  note  payable  to  bearer,  sued  by  a  third  person .  498. 

against  trustee.  503. 
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JURISDICTION, 

when  the  declaration  should  allege  jarisdiction  or  not.  93.  33& 
when  and  how  in  courts  of  United  States  alleged.  328. 
LIMITATIONS,  statute  of, 

how  pleaded  to  several  counts.  568. 
of  a  foreign  state,  no  bar.  568. 
to  a  foreign  contract,  a  good  bar.  568. 
fraudulent  concealment,  when  it  avoids.  567- 
NOLLE  PROSEQUI. 

may  be  entered  as  to  one  co-defendant,  and  proceedings  had  atto  tiie  other.  43S. 
NOTICE,  when  necessary  or  not.  188. 

wliat  averments'  of,  sufficient.  186. 
NUDUM  PACTUM. 

asumpsitdoes  not  lie  on.  $3, 
what  contracts  are  nude  pacts.  S5, 
PARTNERSHIP, 

decUu>atIon  on  note  of.  245. 

against  surviving  partner.  375. 
payment  to  administrator  of  deceased  partner  not  good  against  surriTor.  45S. 
PAYMENT, 

roust  be  to  surviving  partner,  not  gpx>d  to  administrator  of  the  deceased.  4i9 
by  note,  when  good.  36. 483. 

when  specially  agreed.  36. 483. 
when  laches  of  party.  36, 
when  transferred  to  a  third  person.  36. 483. 
at  what  time  original  debt  may  be  sued,  when  taken  oonditionafiy.  36 
how  pleaded.  483. 
of  principal  only,  a  good  bar,  though  aHer  action  brought  483. 
PLEADINGS. 

infancy  a  good  bar  under  general  issue.  431. 

when  pleaded  by  co-defbndant,  effect  of.  432; 
when  to  conclude  with  a  verification.  448. 
when  to  the  country.  448. 
'  readiness  to  deliver,'  how  pleaded.  460. 
proceedings  in  another  court,  how  pleaded.  499^^ 
former  juclgment,  when  a  bar.  498. 
payment  by  a  note,  when  a  bar.  36.  483. 
that  the  suit  is  in  trust,  when  good.  535. 
insolvent  debtors  act  discharge  under,  how  pleaded.  577: 
dismissal  from  office  by  an  administrator.  621. 
PERFORMANCE,  ■ 

when  necessary  to  be  averred  or  not  113.  115. 124.  118. 
what  averments  of,  sufficient.  139. 167. 
when  readiness  to  perform  sufficient.  167. 
PUIS  DARREIN  CON  i'lNUANCE. 

a  good  plea  by  administrator  dismissed  firom  office  pending  suit.  621. 
PROMISES, 

iiow  mutual  alleged  in  a  declaration.  54. 
what  are  nude  pacts<  55. 

after  verdict,  all  are  considered  as  express.  76.  345. 
the  word  ••  agreed"  equivalent  to  "  promise."  85.  334. 
whether  necessary  to  be  formally  averred.  85. 334. 
QUANTUM  MERUIT, 
when  it  lies. 

on  a  contract  executed  if  no  price  agreed.  20. 
REQUEST, 

when  necessary  or  not.  188. 
what  averments  of,  good  or  not.  280. 
TALITER  PROCESSUM  EST. 

as  to  inferior  courts,  whether  good.  499. 


INDEX. 

M 

fTfiNDER^ 

what  is  good.  461.   ^ 

how  pleaded.  460. 46L 

readiness  to  perforin  &c.  when  equivalent  to.  460.' 461. 
TRUST. 

That  the  plaintifTsues  in  trusty  is  a  good  repUcation  to  a  personal  har.  59^ 
TRUSTEE, 

recovery  against,  when  a  good  bar.  503. 
VARIANCE. 

'  ^hat  materisl.  94. 

signature  to  a  note.  ^46. 
^roof  of  demand  of  payment  of  note»  when.  380. 

what  immaterial. 

<<  of  value  received*' on  indorsed  note.  362. 
of  time  of  indorsement.  368. 
s  of  restriction  in  indorsement.  370. 

VENUE,  when  necessary.  93.  249. 

efiect  of  wrong,  or  of  omission  of,  venue.  93.  349.  326. 

matter  of  form  merely.  249. 326. 
VERDICT. 

what  defects  in  declaration  cured  by.  61.  323.  380. 291. 327. 

when  several  breaches  assigned,  some  good,  some  bad.  283. 

when  several  considerations,  some  good,  some  bad.  61. 

promises,  after  verdict,  are  considered  exprest.  76. 345. 
VIDELICIT,  nature  and  effect  of.  88. 


I)  .  ( 


fiRBATA  IK  Tffl&  NOTES, 


Page  27.  line  3.  for  SaU  read  Hull. 
62.  line  3.  dele  ie, 
89.  line  9.  for  be  read  the  latter. 

94.  the  residue  of  the  note  after  line  T,  aTiould  hi^Te  bfen  uuerted  ts  a  aeparpte 

note  at  the  cloae  of  the#pst  paragraph  in  pi^  ST 

115.  lines  7.  Sl  8.  dele  tlie  words,  and  though  the  ktiidit^  fsae  tut  finubed  ai  tke 

116.  line  15.  for  there  read  these. 

1 17.  line  17.  foejytt  read  iErit. 
1 67.  line  15.  fat  write  rtui  recke. 
231.  line  3.  lor  hath  read  had. 
246.  line  5.  for  Mate.  Hep,  read  ilf. .?.  S. 
568.  line  4.  for  'Fri»  «.  MoiAeck,  Davy,  read  .dree  «.  Molbtek.  Dong. 

580.  line  17.  for  Dit.  read  Tit, 

581.  line  1.  ^r  defendant  te^dplaintiff. 


OC)*  Mr  Lawes  proposes  to  publish  a  Practical  Treatise  on  aU  the  otbei^heads 
of  Pleadings,  which  will  be  republished  by  James  W.  Barditt  &  Co.  Court  Street, 
Boston,  as  soon  as  received. 
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LAW  BOOKS. 

* 

JAMES  W.  BURDITT  &  COMPANY, 

▲T   FBAMKUM'S  HSAD9   COURT  STREET, 
HAVE  FOR  SALE 

A  LARGE  COLLECTION  OF  EUROPEAN  EDITI(»9S  OF 

LAWBOOKS. 

AMONG  WHICH  ARE, 

DuRNFORD  Sc  EisTs' 8  Reports,   Sto.         StoL 

do. 
Saunder'B 

Blackstone's  (HeDry) 
Atkjms' 
Strange's 
Showers' 
Peere  Williams 
Wilson's 
Jacob's  Law  Dictionary, 

do.  do.     abridged,  8to.  2  yoI. 

William's  Abridgment,  8to.  5  toI. 

Coke's  Institutes,  8to.  7  toI. 

do.  on  Littleton,  8to.  3  toL 

Leach's  Crown  Law. 
Wentworth's  System  of  Pleading,  8to. 
Woods'  Conyeyancing, 

do.  do. 

do.  Institutes. 
East's  Pleas  of  the  Crown, 
Hale's,  do. 

Crown  Circuit  Companion. 
Tidd's  Practice,  3  toI. 

LoTelass  on  Wills. 
Kyd  on  Awards. 
Barton's  Elements  of  CouTeyancing. 

Also, 
A  great  Tariety  of  Law  Booes  published  in  America. 


do. 

fol.  8  vol. 

do. 

8to.  2  Tol.  4th  edition. 

do. 

8to.  2  vol. 

do. 

8to.  3  vol. 

do. 

8vo.  2  vol. 

do. 

8vo.  2  vol. 

do. 

8vo.  3  voL 

do. 

8fo.  3  vol. 

4to.  %  vol. 

8vo. 

fol. 

8vo.  3  vol. 

3vo.  2  vol. 

